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Henry  Amkxi),  Administrator,  appetj.ee,  v.  Lincoln  & 
Northwestern  Railroad  Company;  Chicago,  Bur- 
lington &  Quincy  Railroad  Company,  appellant. 

Filed  March  12,  1912.    No.  16,886. 

1.  Negligence:    Ltautlity   for   Death  from  Drowning:     Act  of  God. 

What  is  known  in  law  as  tbe  "Act  of  God"  is  an  accident  or 
unexpected  occurrence  due  directly  and  exclusively  to  natural 
causes,  without  human  intervention,  the  resulting  injury  or 
damage  not  having  been  produced  or  contributed  to  by  the  hand 
of  man.  If  a  resulting  injury  is  in  part  produced  by  the  wrong- 
ful or  negligent  act  of  any  person,  such  person  will  be  held 
liable  therefor. 

2.  :     Question  for  Jury.     "Whether  the  natural  connection  of 

events  is  maintained  or  interrupted  by  the  introduction  of  a 
new  and  independent  cause  is  usually  a  question  of  fact  and  not 
of  law."    St,  Joseph  d  G.  I.  R.  Co.  v.  Hedge,  44  Neb.  448. 

?».  Bailroads:  Obstruction  or  Fi^ood-Waters  :  Liability  for  Death. 
Where  a  good  faith  effort,  without  negligence,  is  made  to  rescue 
one  from  a  place  of  danger,  wrongfully  or  negligently  caused  by 
another,  such  effort,  even  if  unsuccessful,  will  not  relieve  the 
wrongdoer  from  liability  for  the  consequences  of  his  act. 

4.  Evidence:     Intoxication.     The  evidence,  copied  in  the  opinion,  is 

examined,  and  found  not  sufficient  to  prove  the  intoxication  of  a 
rescuing  party. 

5.  Instructions,  a  portion  of  which  are  set  out   in  the  opinion,  are 

examined,  and  no  prejudicial  error  found  in  them. 

6.  Evidence.     The  evidence  is  found  sufficient  to  support  the  verdict 

of  the  jury. 
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Appeal  from  the  district  court  for  Lancaster  county: 
WiLLAHD  E.  Stewart,  Judge.    Affirmed. 

James  E.  Kdby,  Byron  Clark  and  Stout  d  Rose,  for  ap- 
pellant. 

.    Wilmer  B.  ComsfocJc,  contra, 

Reese,  0.  J. 

This  is  an  action  for  damages  alleged  to  have  been  sus- 
tained by  reason  of  the  death  by  drowning  of  the  daughter 
of  tlie  plaintiflF,  who  snes  as  the  administrator  of  her  es- 
tate. Tlie  decedent  was  drowned  on  tlie  fith  dav  of  Jnlv. 
1908.  There  is  no  serious  question  as  to  the  sufficiency  of 
the  pleadings,  and  there  is  little  conflict  in  the  evidence. 
Neither  tlie  pleadings  nor  evidence  will  be  set  out  except 
so  far  as  may  appear  from  the  practically  conceded  facts. 
Plaintiff  recovered,  and  defendant  api>eals. 

The  plaintiff  with  his  family  resided  in  that  part  of  the 
western  jK>rtion  of  the  city  of  Lincoln  generally  known  as 
the  "Salt  cr(*ek  bottoms."  Prior  to  the  date  of  the  drown- 
ing  of  the  decedent  (in  1906)  the  defendant,  in  connection 
with  other  improvements  in  tliat  vicinity,  constructed  a 
railroad  grade  across  the  principal  portion  of  the  Salt 
creek  valley,  the  surface  of  which,  with  the  ties  and  rails, 
was  several  feet  al>ove  the  general  level  of  the  valle^y,  de- 
pending npon  the  topography  of  the  ground.  There  was  one 
opening  left  in  the  embankment  for  the  passage  of  water, 
iM'ing  a  concrc^te  bridge  250  feet  in  length  across  Salt  creek. 
TJie  bridge  rested  on  nine  concrete  piers  f(mr  feet  thick 
at  the  bottom  and  two  feet  thick  at  the  top,  and  which 
were  25  feet  apart  from  center  to  center,  leaving  a  water- 
way of  about  220  feet  in  length  under  the  bridge.  Resting 
on  these  piers  was  a  concrete  "slab"  two  and  one-half  feet 
thick,  above  which  were  plac(Hl  the  ties  and  rails.  The 
remainder  of  the  work  was  a  solid  fill.  We  have  been  un- 
able to  ascertain  the  exact  length  of  the  embankment.     It 
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is  said  by  apj)ellee  in  his  brief  to  bo  thre(»-(|iiaT'ters  of  a 
mile  long. 

An  important  question  of  fact  is  as  to  the  capncity  of 
the  bridge  to  permit  flood-waters  to  pass  througli.  Tlie 
evidence  shows  without  conflict  that  the  whole  valh^v  is 

■ 

sul)jtH^'t  to  occasional  overflow  and  lias  been  since  tin*  rnNt 

settlement  of  the  country,  and  tliat  the  flood-waters  liave 

with  more  or  less  fn^quency  covered  the  wliol(»  surface 

of  the  valley,  which  was  kntm-n  to  defendant  long  prior  to 

tlie  final  construction  and  conipleticm  of  the  grade.     Tlie 

channel  of  a  stream  known  as  ^'Middle  creek/'  coming 

from  the  west  and  subject  to  overflow,  was  cliangcnl  so  as 

to  empty  its  waters  into  Salt  creek  al)ove  the  ])ri(lg(\,  tlins 

very  materially  increasing  tlie  quantity  of  water  which 

would  have  to  pass  under  it.    During  the  foi*(^no<m  of  tin* 

6th  day  of  July,  1908,  owing  to  very  heavy  rains,  the 

waters  from  Salt  cn^ek  and  Middle  creek  came  down  to  the 

embankment  and  flooded  the  vallev  above  it  so  that  tlie 

water  at  and  around  plaintiff's  residence  rose  to  the  (le])t]i 

of  six  or  seven  feet.    Later  on,  but  on  the  same  day,  the 

impounded  waters  broke  over  the  fill  and  railroad  tracks 

and  ran  down  onto  the  lower  side.     It  is  said  bv  some  of 

the  witnesses  that  at  that  time  the  water  above  the  fill 

was  five  or  six  feet  higher  than  the  water  Ix'low.     This, 

with  other  facts  which  we  do  not  det^iil,  was  sufficient  to 

justify  the  jury  in  finding  that  the  outlet  was  inade(|uat(\ 

Water  when  at  rest  seeks  its  level,  and  had  it  not  bcn^n  for 

the  obstruction  the  flood  would  have  prcssented  practically 

a  level  surface,  and  as  a  consequence  the  water  would  not 

have  been  so  deep  above  the  fill.    Judged  by  this  evidence*, 

there  was  sufficient  to  justify  a  finding  by  the  jury  that 

there  W'as  a  faultv  construction  of  the  track  bed,  and  bv 

reason  thereof  the  waters  were  held  back  and  the  depth 

of  the  flood  greatly  increased. 

It  is  shown  that  the  rainfall  at  the  city  of  Lincoln  on 
the  5th  and  6th  of  July,  11)08,  was  greater  than  at  any 
time  since  the  year  18S4  (the  government  records  having 
been  first  kept  in  1885)  and  .86  of  an  inch  greater  than 
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the  flood  of  August  15  and  16,  1900.  That  there  was  an 
unprecedented  precipitation  to  that  extent  cannot  well  be 
doubted.  It  is  urged  that  this  constituted  an  act  of  God 
and  for  which  defendant  could  not  be  held  responsible. 
This  might  be  urged  with  more  i)ersuasiYe  force  had  it  not 
been  for  the  construction  of  the  obstructing  fill  which  acted 
as  a  dam  and  greatly  augmented  the  danger. 

The  question  of  the  negligence  of  defendant  in  construct- 
ing its  fill  and  roadbed  and  its  provision  for  the  escape  of 
flood-waters  was  one  of  fact  for  the  consideration  of  the 
jury.  The  jury  having  found  by  their  verdict,  supported 
by  sufficient  evidence,  that  such  was  the  fact,  we  must  for 
the  purposes  of  this  appeal  accept  it  as  final.  It  is  pretty 
well  settled  that  if  a  wrong  or  act  of  negligence  is  com- 
mitted and  that  act  contributes  proximately  to  the  injury.- 
even  though  combined  or  in  conjunction  with  the  act  of 
God,  the  wrongdoer  will  be  liable.  It  is  not  deemed  neces- 
sary  to  discuss  thfs  subject  further,  as  we  think  it  clear 
that,  whenever  any  wrongful,  careless  or  negligent  act  of 
man  contributes  to  an. injury,  he  cannot  escai)e  liability 
by  showing  that  such  injury  was  produced  in  part  by  the 
act  of  God.  Hence,  if  in  negligently  damming  a  stream 
and  such  floods  come  as  might  with  propriety  be  denomi- 
nated the  act  of  God,  and  by  reason  of  the  negligently  con- 
structed dam  an  injury  resulted  greater  than  would  have 
been  suffered  had  the  dam  not  been  so  constructed,  the 
wrongdoer  cannot  escape  liability  by  showing  that  the 
storm  flood  was,  of  itself,  the  act  of  God.  As  stated  by 
the  decisions  and  authorities,  if  by  any  act  of  man  in  con- 
junction with  the  act  of  nature  an  injury  is  inflicted,  he 
will  be  held  to  respond  for  the  injury  suffered.  In  1  Cyc. 
758,  it  is  said  that  the  act  of  God  "may  be  defined  to  be 
any  accident,  due  directly  and  exclusively  to  natural 
causes  without  human  intervention,  wliich  by  no  amount 
of  foresight,  pains  or  care,  reasonably  to  have  been  ex- 
pected, could  have  been  prevented" — citing  cases  in  note. 
1  Words  and  Phrases,  118. 

It  is  shown  that  early  on  the  morning  of  the  6th  of  July, 
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1908,  the  water  above  the  railroad  embankment,  or  gxade, 
rapidly  ac(nimulated  over  the  surface  of  tlie  valley.  Plain- 
tiff had  left  his  home  at  an  early  hour  to  go  into  the  busi- 
ness section  of  the  city  of  Lincoln  on  an  errand.  During 
his  absence,  which  was  not  prolonged,  the  water  rose  to 
such  an  extent  as  to  prevent  his  return  to  his  home.  His 
family  were  in  the  residence.  As  the  flood  increased 
plaintiffs  wife  placed  their  children  upon  the  table.  The 
water  rose  in  the  house  to  a  depth  of  over  three  feet.  Find- 
ing that  she  could  not  save  the  family  in  tliat  way  she 
made  her  way  to  the  porch,  and  with  the  help  of  a  son  she 
and  the  children  were  lifted  to  the  roof  of  the  i)orch.  The 
rain  was  falling  and  they  were  unprotected  when  two  men 
came  to  the  house  in  a  small  boat.  The  water  was  at  that 
time  six  or  seven  feet  deep  in  the  street  and  yard  in  front 
of  the  housc;  and  all  escape  by  the  unaided  efforts  of  tli(» 
family  was  completely  cut  ofif.  A  part  of  the  family,  in- 
cluding decedent,  were  lifted  from  the  porch  roof  into  thi^ 
boat,  and  as  thus  laden  the  boat  startcKl  for  a  place  of 
safety.  On  the  way  toward  the  shore  the  boat  came  in 
collision  with  a  telegraph  or  telephone  pole,  was  over- 
turned, and  plaintiff's  daughter  drowned.  Tliere  is  no 
evidence  of  any  wilful  or  wrongful  act  on  the  part  of  those 
in  charge  of  the  boat.  The  overturning  of  the  craft  is  not 
shown  to  be  other  than  accidental  and  Tvithout  fault.  A 
great  number  of  boats  were  in  use,  and  hundreds  of  people 
were  transferred  from  their  places  of  danger  in  their  homes 
to  safety. 

It  is  insisted  that  plaintiff's  family  were  in  a  safe  place 
and  out  of  danger  while  upon  the  porch  roof;  that  their 
removal  therefrom  was  the  interference  bv  a  new  and  in- 
dependent  element  or  agency  which  caused  the  accident, 
but  which  was  not  in  any  way  procured,  set  on  foot  or 
contributed  to  by  defendant;  that  there  could  be  no  con- 
nection in  natural  sequence  between  the  construction  of 
the  embankment,  even  if  negligently  and  wrongfully  made, 
and  the  drowning  of  plaintiff's  daughter.  The  rule  of  law 
upon  this  subject  is  well  stated  by  Post,  J.,  in  St,  Joseph 


K  XEHUASKA  llEPORTS.  [VOL.  91 


Amend  v.  Lincoln  8s  N.  W.  R.  Co. 


(£  G,  L  K  Co,  V,  Ucdfje,  44  Neb.  448,  where  it  is  said:  "Tlu- 
question  in  all  such  cases  is  whether  the  facts  fehown  con- 
stitute a  continuous  succession  of  events  so  linke<l  to 
^ether  as  to  make  a  natural  whole,  or  was  there  a  new  an*! 
indepen(l(»nt  cause  intervening  between  the  wrong  and  tlic 
injury.  Tire  intervening  cause  must  be  one  not  prodnce^l 
by  the  alleged  wrongful  act  or  omission,  but  independent 
of  it,  and  ade<|uate  to  produce  the  result  in  question.  There 
may  \h\  it  is  (»vident,  a  succession  of  intermediate  causes, 
(*ach  de])(4ident  ujvon  the  one  preceding  it  and  all  so  con- 
n(Hted  with  the  i)rimarv  cause  as  to  be  in  legal  contempla- 
tion t\w  jiroximate  result  thereof  (citing  cases).  Whether 
the  natural  connecticm  of  events  is  maintained  or  broken 
by  the  int(TV(Mition  of  a  new  and  ind(»])endent  cause  ie, 
according  to  tlie  authorities  cited,  a  (juestion  of  fact."  See, 
also,  CornrliHs  v.  llnltmnUy  44  Neb.  441. 

Acce]>ting  this  as  a  correct  statement  of  the  law  upon 
the  subject,  it  is  left  for  us  to  iucjuire  whether  the  evidence 
disclosed  sullicient  to  justify  the  subniissi(m  of  the  caso 
to  the  jury.  As  we  have  seen,  there  was  enough  to  justify 
the  jury  in  liii<ling  that  defendant  by  its-  servants  and 
agcMils  iiad  full  knowledge  of  the  habits  of  Salt  crcH?k  as 
to  the  overflowing  of  its  waters  at  the  place  where  the 
embankment  was  constructcnl.  This,  and  the  question  of 
the  nt^uli^cut  construction  of  the  embankment,  and  that 
that  construction  was  the  cause  of  the  damming  up  of  the 
water,  by  wliich  the  valley  was  floodc^d  to  the  depth  named, 
were  qu(^^tious  of  fact  to  be  solved  by  the  jury.  Assum- 
ing, as  W(^  must  from  the  verdict,  that  the  jury  found  these 
facts  in  favor  of  plaintilT,  the  imiuiry  Avcmld  be  whether 
the  action  of  the  persons  in  charge  of  the  relief  boat  con- 
stituted a  new  and  indepenclent  cause  of  the  accident,  so 
far  disronniM'tcMl  from  the  original  cause  as  to  relieve  de- 
fendant of  liabilitv?  As  we  have  seen,  the  vallev  was  so 
covered  with  flixxl-waters  as  to  riMider  it  impossible  for 
the  pc^opb^  resi<ling  in  that  ])art  of  the  city  to  escape  from, 
or  go  to,  tlHMr  homes  by  their  usual  methods  of  travel.  The 
only  method  by  which  this  could  be  done  was  in  the  use 
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of  boats  or  rafts  by  which  the  people  could  be  floated  out 
or  in.  The  decedent,  with  her  mother  and  other  members 
of  the  family,  had  taken  refuge  on  the  roof  of  the  porch, 
having  been  di'iven  there  by  the  ^  depth  of  water  in  the 
house.  The  rain  was  falling  during  the  time  they  were 
so  situated,  and  had.  been  so  falling  during  the  entire  day. 
They  were  di*enched  with  water,  and,  beyond  doubt,  in  a 
very  precarious  situation.  One  of  the  chilren  was  a  babe 
in  arms.  Acting  upon  the  humane  impulse  to  relieve  the 
distresst»d  and  render  aid  to  the  suffering,  the  people  more 
fi>rtunatelv  situated  undertook  to  assist  those  thus  ma- 
rooned  and  in  danger  to  places  of  safety.  One  of  the 
boats,  in  charge  of  two  men,  one  of  whom  was  a  special 
policemen,  went,  or  was  sent,  to  the  relief  of  plaintifiTs 
family.  A  part  of  the  family,  including  decedent,  were 
placed  in  the  boat  and  started  for  the  shore.  There  is  no 
proof  that  the  boat  was  overloaded.  The  mother  and  others 
were  left  on  the  i>orch  roof  to  be  taken  off  later.  On  the 
way  to  the  shore  the  boat  was  cast  against  or,  in  some  Avay, 
struck  the  obstruction,  was  cai)sized,  and  plaintiff's  daugh- 
ter and  tlie  child  referred  to  were  drowned.  There  is  no 
evidence  that  those  in  charge  of  the  boat  were  guilty  of 
any  wrongful  act  or  negligence  causing  the  accident.  All 
efforts  were  directed  to  the  relief  of  those  who  had  been 
placed  in  danger  by  the  increased  depth  of  the  flood,  found 
by  the  jui-y  to  have  been  caused,  in  part  at  least,  by  the 
negligent  construction  of  the  embankment.  It  is  not 
neeessary  for  us  to  decide  what  the  effect  upon  defendant's 
liability  would  have  been  had  the  rescuers  been  shown  to 
have  been  guilty  of  negligence,  for  no  such  negligence  is 
shown.  It  could  hardly  be  claimed  that,  where  a  good 
ffiith  effort,  without  negligence,  were  made  to  rescue  one 
from  a  peril  wrongfully  or  negligently  caused  by  another, 
such  effort,  if  unsuccessful,  would  relieve  the  original 
wrongdoer. 

There  is  an  intimation  in  tlie  ovidcmce,  and  referred  tr) 
in  defendant's  brief,  that  the  men  in  charge  of  the  boat, 
which  removed  decedent  from  the  ho^ise,  were  under  the 
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iufluence  of  intoxicating  liquor.  They  were  working  in 
the  rain  and  were  doubtless  very  wet.  When  they  came  to 
the  house  they  asked  for  whisky,  but  none  was  given  to 
them.  The  brother  of  decedent  was  standing  in  the  porch 
in  some  three  feet  of  water  and  assisted  in  transferring 
a  portion  of  the  family  to  the  boat.  We  quote  the  follow- 
ing from  his  testimony:  "Q.  Your  mother  was  not  very 
willing  to  trust  the  children  in  the  boat  without  being 
with  them?  A.  Yes,  sir.  Q.  Didn't  you  say  she  wanted  to 
go  with  them?  A.  Yes,  sir.  Q.  Was  Mr.  Coburn  the  other 
man  besides  Mr.  Hudson?  A.  I  don't  know.  I  heard  his 
name  was  Heny.  Q.  Were  the  boatmen  under  the  influ- 
ence of  liquor?  A.  That  is  what  they  asked  for  when  they 
were  there.  Q.  They  asked  for  whisky?  A.  Yes,  sir.  Q. 
Did  you  give  it  to  them.  A.  No,  sir.  Q.  Did  they  really 
get  whisky  at  the  house?  A.  No,  sir.  Q.  What  is  the  rea- 
son your  mother  did  not  want  the  children  to  go  with 
them  without  iKMng  with  them?  A.  That  was  the*  t^ason. 
Q.  They  had  tlie  appearance  of  being  somewhat  un<ler  the 
influence  of  liquor?  A.  Not  while  they  were  sitting  down 
in  the  boat.  Q.  TJut  when  they  got  up?  A.  Yes,  sir. 
They  showed  the  star,  and  he  said  he  would  send  down 
and  get  them,  and  of  course  we  could  not  do  anything  else, 
and  they  pushed  the  boat  away  from  the  porch  and  took 
them  anyhow.  Q.  That  is  tlie  reason  your  mother  did  not 
want  them  to  take  the  children  without  being  along?  A. 
Yes,  sir.  Q.  But  they  did  not  get  any  whisky  at  your 
house?  A.  No,  sir."  The  mother  did  not  testifv  as  to 
the  condition  of  the  men,  nor  give  any  reason  why  she 
desired  to  accompany  her  children.  Without  reference  to 
the  competency  of  the  testimony  of  the  son  as  to  the 
mother's  reasons  for  desiring  to  enter  the  boat,  we  are 
unable  to  find  any  proof  that  the  rescuing  men  were  so 
intoxicated  as  to  interfere  with  their  effective  labors  on 

behalf  of  the  family,  if  under  the  influence  of  liquor  at  all. 

• 

There  is  nothing  in  this  evidence  re(|uiring  further  notice. 

It  is  insisted  by  defendant  that  the  trial  court  erred  in 

giving  numbers  4,  11,  12  and  13,  of  the  instructions  given 
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to  the  jury.  Instruction  numbered  4  is  as  follows:  "The 
harden  of  proof  in  this  case  is  upon  the  plaintiff  to  estab- 
lish all  the  material  allegations  of  his  petition  by  a  pre- 
ponderance of  the  evidence,  and  if  you  find  that  the  evi- 
dence is  equally  balanced,  or  that  it  prepondei-ates  in 
favor  of  the  defendant,  then  you  should  find  for  the  de- 
fendant. The  material  allegations  of  said  petition  are:  (1) 
That  the  defendant's  railroad  improvements  complained 
of  in  the  petition  were  negligently  constructed  and  caused 
flood-waters  to  accumulate  at  number  228  F  street  in  the 
city  of  Lincoln,  w^hich  would  not  have  accumulated  except 
for  such  improvements.  (2)  That  in  consequence  of  such 
diversion  and  accumulation  of  said  flood-waters  the  life  of 
Catherine  M.  Amend  was  imperiled,  and  that  she  was  com- 
pelled to  flee  for  safety.  (3)  That  her  death  was  caused 
by  the  negligence  of  the  defendant  in  the  construction  of 
the  embankments  and  inefficient  openings  therein,  near 
her  home.  (4)  That  her  jxarents  have  sustained  a  i)ecu- 
niary  loss  by  her  death."  The  objection  to  this  instruction 
is  the  failure  of  the  court  to  include,  or  add  to  the  third 
clause,  the  words,  "and  not  by  any  other  intervening 
efficient  force  or  cause,"  as  requested  in  number  2  of 
those  asked  by  defendant.  While  it  may  be  that  the  in- 
struction is  not  open  to  criticism,  as  it  was  given,  if  stand- 
ing alone,  yet,  even  if  it  is  not  complete,  tlie  subject  is 
sufficiently  covered  in  instructions  numbered  8  and  10,  in 
which  all  necessary  information  upon  that  part  in  question 
was  given. 

Objection  is  made  to  number  11.  The  consideration  of 
this  instruction  carried  with  it  the  tenth.  They  are  here 
copied:  "Number  10.  Where  the  casual  connection  be- 
tween the  negligence  complained  of  and  the  injury  in- 
flicted is  interrupted  by  the  interposition  of  an  indepen- 
dent human  agency,  which  of  itself  inflicts  the  injury,  the 
independent  agency,  in  law,  is  regarded  as  superseding 
the  original  wrong  complained  of.  In  such  case,  the  new 
intervening  cause  becomes  the  proximate  cause  of  the 
injuiy,  while  the  original  wrong  becomes  the  remote  cause 
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only,  and  is  not  actionable.    Number  11.    It  is  contended 
by  the  defendant  that,  even  though  it  did  negligently,  by 
its  railroad  grades  and  embankments,  axicumulate   and 
divert  the  waters  of  Middle  creek  and  Salt  creek,  and 
thereby  imixn'il  the  life  and  safety  of  Catherine  M.  Amend, 
it  would  not  be  liable  for  her  death,  because  the  proximate 
cause  of  her  death  was  the  overturning  of  tlie  boat  in 
which  she  was  being  conveyed  from  her  home  to  higher 
and  more  elevated  ground.     But,  before  you  could  find 
that  the  overturning  of  the  boat  was  the  proximate  cause 
of  the  death  of  Catlierine  M.  Amend,  you  must  find  that 
tlie  intervening  cause  of  the  overturning  of  the  boat  was 
not  procured  or  produced  by  the  original  act  of  accumula- 
ting and  diverting  the  waters  of  the  creeks  aforesaid,  if 
you  find  they  were  wrongfully  and  negligently  accumu- 
lated and  diverted.     Where  the  evidence  discloses  a  suc- 
cession of  intermediate  events,  each  dependent  upon  the 
one  immediately  preceding  it,  and  all  depending  upon  the 
original  act  complained  of,  such  original  act  is,  in  legal 
contemplation,  the  primary  and  proximate  cause  of  the  re- 
sultant injury."  No  criticism  is  made  on  number  10,  but  it 
treats  of  substantially  the  same  subject  as  the  other.   The 
objection  to  number  11  is  in  the  use  of  the  words,  "it  is 
(contended  by  defendant  that,"  at  the  beginning,  and  the 
words,  "before  you  could  find  that  the  overturning  of  the 
boat  was  the  i)i'oximate  cause  of  the  deiith  of  Catherine  M. 
Amend,"  you  "must  find"  that  the  intervening  cause  of 
the  overturning  of  the  l>oat  "was  not"  procured  or  pro- 
duced by  tlie  original  act  of  accumulating  and  diverting 
the  waters,  etc.     As  to  the  first  words  quoted,  it  is  ap- 
parent from  the  wliole  record  that  the  instruction  stated 
the  contention  of  defendant  correctly.    It  is  claimed  that 
the  use  of  this  lan*»:uage  tended  to  discredit  the  general 
^Jle  stated  in  the  tenth.     It  is  jiossible  that  the  proposi- 
tion might  have  been  stated  in  other  language,  but  wc 
are  unable  to  detect  any  ]>rejudice  in  the  phrase  adopted. 
The  other  clause  correctly  stated  the  law.    If  tlie  construc- 
tion of  the  embankment  was  negligent  and  "the  evidenc*^ 
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discloses  a  succession  of  intennediato  events,  each  de- 
IH^ndent  upon  the  one  immediately  preceding  it,  and  all 
depending!:  upon  the  original  act,''  etc.,  it  would  be  neces- 
siiry  for  tlie  jury  to  find  that  the  overturning  of  the  boat 
was  the  in(lei>endent,  intervening,  proximate  cause  of  the 
death. 

The  twelfth  instruction  is  complained  of,  but  it  is  not 
dt»emed  necessarv  to  set  it  out  here,  as  it  is  in  harmonv 
with  the  law  as  stated  herein  upon  the  concurrence  of  the 
negligent  acts  of  a  wrongdoer  with  the  act  i>f  God.  It 
ne<Hl  not  be  further  noticed. 

The  tliirteenth  instruction  is  in  harmony  with  our  hold- 
ing in  St.  Jo,sc/)h  dc  G,  L  ft.  Co.  v.  Hedyc^  44  Neb.  448,  and 
need  not  be  st4  out. 

The  final  contention,  that  the  evidence  is  not  sufficient 
to  sustain  the  verdict  and  judgment,  has  been  sufficiently 
noted  in  the  IxkIv  of  this  opinion,  and  the  evidence  will 
not  he  fuitlier  reviewed. 

Fiiitliug  no  reversible  error  in  the  record,  the  judgment 
of  the  (iisliict  court  is 

Affirmed. 

Rose,  J.,  took  no  part. 


Elizabetu  a.  Neff,  appellee,  v.  Emil  Brandeis,  ap- 

•      PELLANT. 

Filed  March  12,  1912.    No.  16,584. 

1,  Mnster  and   Servant:     Injury  to  Third  Person:      Liability.     To 

sustain  a  recovery  for  injuries  caused  by  being  run  down  by  an 
automobile  owned  by  the  defendant,  the  plaintiff  must  show  by 
a  preponderance  of  the  evidence  that  the  person  in  charge  of 
the  machine  was  the  defendant's  servant,  and  was,  at  the  time 
of  the  accident,  engaged  in  the  master's  business  or  pleasure 
with  the  master's  knowledge  and  direction. 

2.  Torts:    Negligence:     Liability.    The  defendant  agi'eed  with  a  third 

party,  for  a  stated  monthly  compen£;ation,  to  take  charge  of  his 
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automobile,  keep  it  at  a  garage,  wash  it,  polish  it,  keep  it  ready 
for  running  at  all  times,  and  furnish  a  chauffeur  to  the  de- 
fendant whenever  he  might  desire  to  use  his  car.  Defendant 
loaned  the  car  to  another,  and  the  keepers  of  the  garage  sent  it 
out  in  charge  of  their  man  for  the  use  of  the  borrower.  After 
such  use,  and  while  the  chauffeur  was  returning  the  car  to  the 
garage,  he  ran  into  a  vehicle  driven  by  the  plaintiff  and  her 
husband,  and  injured  her.  Held,  That  at  the  time  of  the  accident 
no  such  relation  of  master  and  servant  or  of  principal  and  agent 
existed  between  the  defendant  and  the  chauffeur  as  would  render 
defendant  liable  for  such  injuries. 

Appeal  from  the  district  court  for  Douglas  county: 
Gboegb  a.  Day,  Judge.    Reversed. 

Oreene^  Breckenridge  &  Matters,  for  api)ellant, 

W.  J.  Connell  and  Walter  P.  Thomas^  contra. 

Barnes,  J. 

Action  in  the  district  court  for  Douglas  couuty  by  Eliza- 
beth A.  Neflf  against  Eniil  Brandeis  and  Arthur  Brandeis 
to  recover  damages  alleged  to  have  been  sustained  by  the 
plaintiflF  as  the  result  of  a  collision  with  an  automobile  of 
which  Emil  Brandeis  was  the  owner.  There  were  two  trials 
in  the  district  court.  On  the  first  trial  the  jury  were  di- 
rected to  return  a  verdict  in  favor  of  the  defendant  Arthur 
Brandeis,  and  ui)on  the  question  of  the  liability  of  Emil 
the  jury  disagreed.  On  the  second  trial  the  plaintiff  had 
the  verdict  and  judgment,  and  the  defendant  Emil  Bran- 
deis has  api)ealed. 

It  appears  that  in  April,  1906,  Emil  Brandeis  was  the 
owner  of  two  automobiles,  one  of  which  was  called  the 
"White  Steamer,"  which  was  kept  for  him  by  the  Powell- 
Bacon  Automobile  Company  of  Omaha,  Nebraska,  under 
an  agreement  which  was  described  by  Mr.  Powell  in  sub- 
stance, as  follows :  I  was  to  wash  the  machine,  polish  it, 
store  it,  and  keep  it  ready  for  running  at  all  times.  I 
was  to  furnish  a  man  any  time  Mr.  Brandeis  might  call 
for  it.    Mr.  Brandeis  was  to  pay  me  so  much  a  month  for 
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storing  the  machine,  washing  it,  keeping  it  in  good  shape, 
and  was  also  to  pay  me  a  stated  sum  for  the  man.  Mr. 
Brandeis  could  call  on  the  man— for  that  man — any  time 
of  day  or  night,  and  keep  him  as  long,  as  he  wanted  him. 
Mr.  Brandeis  said  that  he  did  not  want  to  have  the  care 
of  a  man,  to  keep  his  eye  on  him  all  the  time,  and  he  would 
prefer  to  pay  me  a  certain  sum  per  month,  with  the  under- 
standing that  I  should  keep  the  man  at  work,  but  have 
him  subject  to  his  call.  I  told  Mr.  Brandeis  that  I  was 
perfectly  willing  to  do  that;  that  a  man  would  be  at  his 
call  and  disposal  at  any  time  he  should  telephone  or  give 
instructions  to  have  him  sent  out.  The  defendant  cor 
roborated  this  statement,  and  further  testified  as  follows : 
"Q.  Who  furnished  the  chauffeur  that  drove  your  cars  on 
April  15,  1906,  and  prior  to  that  time?  A.  The  Powell- 
Bacon  Automobile  Company.  Q.  Did  you  have  some  agree- 
ment or  arrangement  under  which  the  cliauffeurs  were 
furnished  by  them?  A.  Yes,  sir.  Q.  What  was  it?  Stat^» 
what  was  said  as  nearly  as  you  can.  A.  I  kept  my  auto- 
mobiles at  the  Powell-Bacon  garage.  They  looked  aftiM- 
them  in  the  way  of  furnishing  oil  and  gasoline,  and  repairs 
and  extras,  and  furnishing  chauffeurs  wlienever  I  wanted 
to  use  the  cars.  Q.  How  much  did  you  pay?  A.  |80  a 
month. 

It  appears  from  the  record  that  on  the  15th  day  of  April 
1906,  the  defendant  loaned  his  automobile  to  his  brotlier, 
Mr.  Arthur  Brandeis;  that  he  did  not  use  or  even  see  his 
car  on  that  day.  Defendant  also  testified  as  follows:  "Q. 
Who  did  use  it,  if  you  know?  A.  My  brother.  Q.  Your 
brother,  which  one,  A.  D.?  A.  A.  D.  Q.  Tliat  is  Arthur 
Brandeis?  A.  Yes,  sir.  Q.  State  whether  that  car  was 
used  at  all  or  out  for  your  personal  pleasure  or  business. 
A.  No,  sir.  ♦  ^  •  Q.  How  did  your  brother  Arthur  hap- 
pen to  be  using  this  machine  on  this  particular  day  in 
question?  A.  Well,  he  asked  me,  I  believe  it  was  in  the 
forenoon,  whether  he  could  use  my  car,  and  I  think  he  s^iid 
he  wanted  to  go  out  to  his  farm;  and  I  said  yes,  and  he 
telephoned   to    the   Powell-Bacon    garage.     Q.  In    otlier 


14  NEHRASKA  REPORTS.  [Vol.  91 


Neff  r.  Brandeis. 


words,  you  loaned  it  to  hiDi  for  tbat  afternoon?  A.  Yes, 
sir.  Q.  You  made  no  use  of  it  yourself,  at  all?  A.  No, 
sir." 

With  respect  to  t^\e  delivery  and  return  of  the  machine, 
Mr.  Brandeis  further  testified:  "Why,  I  had  an  an^ange- 
ment  at  any  time  I  wanted  to  use  either  of  the  cars  T 
would  telephone,  and  they  would  furnish  a  man  to  take 
me  out  riding  and  take  tlie  car  back  to  tlie  garage.  Q. 
Who  would  take  the  car  back?  A.  The  man  tliat  ran  it — 
the  chauffeur  that  ran  the  car.  Q.  You  may  state  whether 
or  not  the  driver,  Arthur  Bell,  who  drove  that  car  on  the 
afternoon  of  the  day  when  the  collision  with  Mr,  and  ]Mrs. 
Neff  occurred,  had  to  your  knowledge  ever  driven  you? 
A.  Why,  I  did  not  know  Mr.  Bell.  Q.  And  had  he  to 
your  knowledge  driven  either  of  your  cars  before  this  par- 
ticular day?  A.  I  would  not  know  that  either.  Q.  Stiite 
whether  or  not  you  had  the  same  chauffeur  continuously? 
A.  No,  the  agreement  was  that  they  were  to  furnish  any 
chauffeur  they  had  there  that  was  at  leisure  that  they 
could  furnish.  There  was  not  any  particular  chauffcMir. 
Q.  So  you  would  have  sometimes  one  and  sometimes  an- 
other? A.  Yes,  sir.  *  *  *  Q.  You  had  nothing  to  do 
wi+h  selecting  the  particular  cl^auffeur  for  a  particular 
trip?  A.  No;  I  just  teleplioned  them  to  send  the  car 
around."  It  also  api)ears  that  the  defendant  never  paid 
the  chauffeur  anything,  but  paid  the  Powell-Bacon  Com- 
pany for  his  services,  which  payment  Avas  included  in  the 
fSO  per  month,  as  above  stated. 

It  further  appears  that  on  the  afternoon  of  the  15th  day 
of  April,  190(5,  the  Powell-Bacon  Company  sent  tlie  de- 
fendant's automobile  out  in  charge  of  a  chauffeur  named 
Arthur  Bell,  who  testified  that,  acting  upon  the  order  of 
Mr.  Powell,  he  took  the  car  in  question  to  the  home  of 
Arthur  Brandeis,  and  waited  tlieix^  for  some  time;  that 
Mr.  Arthur  Brandeis  and  his  family  came  (mt,  got  into 
the  car,  and  he  drove  them  to  Arthur's  farm;  that  upon 
his  return  he  left  them  at  their  home,  and  started  U)  take 
the  car  back  to  the  garage;  that  on  his  way  there  he  had  a 
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collision  with  a  vehicle  driven  bv  tlie  plaintiff  and  her  hna- 
band,  which  caused  the  injuries  of  which  she  comphiiiuHl. 
On  cr()<i«<-exaniination  Mr  Powell  stated  :  "I  cannot  pve 
the  exact  conversation,  but  the  snl)stance  was  that  I  told 
Mr.  l>randeis  that  he  could  have  the  man  anv  time  he  saw 
fit,  and  that  the  man  would  be  subject  to  his  direction 
when  he  left  my  place.  ♦  ♦  ♦  There  was  something 
said.  I  told  Mr.  Bnindeis  that  he  had  the  dircM'tion  of  the 
man,  and  that  he  was  responsible  for  the  man  after  he  left 
my  place."  On  cross-examination  the  defendant  gave  the 
following  testimony:  "Q.  It  was  your  arrangcMnent  Avith 
the  Powell-Bacon  Company  that,  while  he  was  out  in  the 
service  with  your  automobile,  running  it  for  you  or  your 
friends  bv  vour  autlioritv,  he  was  doinu:  that  for  vou,  was 
it  not?     *     *     *     A.  I  presume  so.    Q.  And  he  would  so 

continue  to  run  the  machine  for  vou  and  bv  vour  antlioritv 

t.'  t   t  *. 

until  he  returned  the  machine  to  the  garage,  was  not  that 
true?  And  is  not  that  t^orrect  under  the  arrangements 
you  had  with  the  Powell-Bacon  C'ompanv?  A.  It  wouhl  Ik^ 
if  he  took  the  car  to  the  garage  after  he  got  througfi. 
*  *  *  Q.  Then,  after  he  got  back  to  the  garage  and  liad 
delivered  it,  he  would  then  be  out  of  vour  dircM-tion  and 
no  longer  subject  to  it?  Is  not  that  cornet?  A.  Yes, 
Powell  might  send  him  out  with  some  other  man's  car 
right  away.  Q.  When  he  came  back  and  rc^turned  tin* 
machine  to  the  garage  then  he  would  no  longer  be  sub- 
ject to  your  control,,  his  connection  with  you  then  c(»ased 
for  the  time  l>eing?    A.  I  suppose  so.'' 

The  foregoing  is  the  evidence,  but  not  all  of  it,  and 
about  the  facts  thus  established  there  seems  to  1k^  no  dis- 
pute. At  the  close  of  the  evidence  the  defcaidant  requested 
the  court  to  instruct  the  jury  to  return  a  verdict  in  liis 
favor.  His  motion  was  OA^erruled,  and  thiit  ruling  is 
now  assigned  as  eiTor.  It  is  strenuously  confendcMl  by 
counsel  that  upon  the  evidence  containcMl  in  this  record 
there  can  be  no  recovery  against  the  defendnnt.  It  ap- 
pears from  the  pleadings  and  the  evidence  tliat  tliis  suit 
was  brought  against  Emil  I'randeis  on  the  theory  that 


16  NEBRASKA  REPORTS.  [VOL.  91 


Neff  v.  Brandeis. 


Bell,  the  chauflfeur,  was  his  servant,  and  it  is  contended 
that  the  facts  do  not  support  that  theory.  It  is  the  well- 
settled  rule  that,  where  one  person  has  sustained  an  injury 
from  the  m^giijjenee  of  another,  he  must  in  general  proceed 
against  him  by  whose  negligence  the  injury  was  occa- 
sioned. If,  however,  the  negligence  which  caused  the  in- 
jury was  that  of  a  servant,  while  engaged  in  his  master's 
business,  the  person  sustaining  the  injury  may  disregard 
the  immediate  author  of  the  mischief  and  hold  the  master 
resi)onsible  for  the  damages  sustained.  The  master  se- 
lects the  servant,  and  the  servant  is  subject  to  his  control, 
and,  in  respect  to  the  civil  remedy,  the  act  of  the  servant 
is,  in  law,  regarded  as  that  of  the  master.  But  it.  is  not 
enough,  in  order  to  establish  jbl  liability  of  one  person  for 
the  negligence  of  another,  to  show  that  the  person  whose 
negligence  caused  the  injury  was,  at  the  time,  acting  under 
an  employment  by  the  person  who  is  sought  to  be  charged. 
It  must  be  shown,  in  addition,  that  the  employment  cre- 
ated the  relation  of  master  and  servant  between  them. 
King  v.  New  York  G,  &  H.  R.  R.  Co.,  66  N.  Y.  181.  In 
Wyllie  V.  Palmer,  137  N.  Y.  248,  it  was  held  that  the  do(*- 
trine  of  respondeat  superior  applies  only  when  the  relation 
of  the  master  and  servant  is  shown  to  exist  between  the 
wrongdoer  and  the  person  sought  to  be  charged,  for  the 
result  of  some  neglect  or  wrong  at  the  time  and  in  re- 
spect to  the  vei*y  transaction  out  of  which  the  injury  aros4\ 
Ifiggins  v.  Western  Unian  Telegraph  Co.,  156  N.  Y.  75; 
Doran  v.  Thomsen,  74  N.  J.  Law,  445.  In  IMz  v,  If  anion. 
217  Pa.  St.  339,  the  court  held  that,  where  plaintiff's  suit  is 
to  recover  for  injuries  received  by  being  run  down  by  an 
automobile  owned  by  the  defendant,  he  must  show  not 
only  that  the  person  in  charge  of  the  machine  was  the  de- 
fendant's servant,  but  also  that  he  was  at  the  time  en- 
gaged on  the  master's  business  with  the  master's  knowl- 
edge and  direction.  It  was  said  in  the  body  of  the  opinion : 
"But  it  comes  to  nothing  that  the  driver  was  the  defend- 
ant's servant,  if  it  appears  that  at  the  time  the  accident 
happened  he  was  not  on  the  master's  errand  or  business." 
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In  Slater  v,  Advajice  Thresher  Co,,  97  Minn.,  305,  the  su- 
preme court  of  Minnesota  said :  '^The  expression  *in  the 
course  of  his  employment'  means,  in  cont(Mnx)lation  of 
law,  'while  engaj^ed  in  the  service  of  the  master,'  and  noth- 
ing more.  It  is  not  synonymous  with  ^during  the  period 
covered  by  his  employment.'  " 

Counsel  for  the  plaintiff  vigorously  assert  that  the 
cross-examination  of  the  defendant  and  the  Avitness  Powell 
established  the  relation  of  principal  and  ag<Mit  betwet^n 
the  defendant  and  the  chauffeur,  and  was  sufficient  to  sus- 
tain the  verdict.  This  seems  to  have  been  the  th(M)ry  upon 
which  the  trial  court  submitted  the  case  to  the  jury.  We 
are  of  opinion  that  the  testimony  of  witnesses  on  their 
cross-examination,  and  upon  which  plaintilf's  counsel 
i-ely  to  sustain  the  judgment,  is  not  sufficient  to  render  the 
defendant  liable  for  the  negligence  of  the  chnuifeur.  It 
(lid  not  change  the  terms  of  the  agreement,  a*s  stated  by 
the  witnesses  on  their  direct  examination.  It  was  nothing 
more  than  their  opinion  of  the  legal  effect  of  that  agive- 
nient.    As  such  it  was  entitled  to  little,  if  any,  considcTa- 

tion.     It  must  be  remembered  that  tlie  evidence  dearh' 

• 

shows  that  the  chauffeur,  whose  negligence  caused  the  in- 
jury of  which  the  plaintiff  complains,  was  the  hired  serv- 
ant of  the  Powell-Bacon  Company,  and  not  of  the  defend- 
ant; and  where,  as  in  the  case  at  bar,  the  defendant  had 
not  usc^d  his  car  for  any  purpose,  but  had  merely  loaned  it 
to  another,  and  had  no  control  over  its  movements  or  tin* 
(*onduct  of  the  chauffeur,  we  are  of  opinion  that  the  owner 
of  the  car  would,  not  be  liable  for  the  negligiMice  of  the 
servant  of  another.  Again,  it  would  seem  clear,  from  the 
evidence,  that  if  the  chauffeur,  in  returning  the  defend- 
ant's car  to  the  garage,  had  by  his  negligence  injured  or 
wrecked  it,  the  Powell-Uacon  Company,  whose*  servant  he 
was,  would  have  been  liable  to  the  defendant  therc^for;  and 
it  cannot  be  said  that  the  chauffeur  wtjs  his  jigent  to  such 
an  extent  as  to  make  (h^fendant  liable  to  third  pers^)ns  for 
the  chauffeur's  negligence  while  returning  the  car  to  the 
garage. 

5 
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AVliile  the  le^al  qiiostions  involved  in  this  case  have 
b(vn  often  decided,  it  has  been  difficult  to  find  an  adjudi- 
cated case  Avhere  tlie  facts  are  t!ie  same  as  tliose  in  the  case 
at  bar.  Par^sons  v.  Wiftjfcr,  113  N.  Y.  Supp.*  922,  is  per- 
liaps  the  neaix^st  in  point  of  any  of  the  cases.  Tliere  the 
owner  of  an  automobile  loaned  it  to  his  brotlier,  and  tl»( 
keeix^r  of  a  ji^arage  furnished  tlie  chauffeur  to  run  it.  The 
court,  in  j>assing  on  the  liability  of  the  owner,  sjiid: 
'*Ul)ou  the  case  i)resented  it  is  established  by  a  clear  i>rc 
ponderance  of  the  evidence  that  the  diauffeur  in  cliar*x<' 
of  the  machine  at  the  time  of  the  accident  Avas  not  in  the 
(Mui)h)y  of  the  d(»fendant,  and  had  never  been  in  his  eni- 
l)loy,  and  tliat  he  was  not  eiijia^ed  in  the  business  of  the 
(h^feudant,  or  under  his  direction  or  control,  at  that  time/' 
I  jxm  the  facts  there  stated,  and  for  those  reasons,  a  judi?- 
ment  ajiainst  tlie  owner  of  the  automobile  was  reversed. 
It  appears  that  the  rule  there  .announced  is  approved  and 
supported  by  Babbitt,  Law  Applied  to  S[otor  Vehicles, 
ivr,  5S2;  Herry,  Law  of  Automobiles,  sec.  148;  CtinnUuj- 
ham  i\  iUtstlc]  127  App.  Div.  (N.  Y.)  580;  Reynolds  v. 
lUi<h\  127  la.  ()01.  To  hold  the  defendant  liable  upon  the 
facts  of  this  case,  we  are  required  to  infer  that  the  cliauf- 
f(»ur,  whose  negligence  was  the  cause  of  the  accident,  was 
at  that  point  of  time  the  servant  of  the  defendant  and 
under  his  control.  AVe  are  of  opinion  that  such  an  in- 
ference is  too  far  fetched  and  is  not  warranted  by  the 
(evidence. 

For  the  foregoing  n^asons,  we  are  unable  to  sustain  the 
jiiilgm(»nt  in  (his  case  upim  either  the  law  of  master  and 
servant,  or  of  principal  and  agent.  We  are  of  opinion 
that  the  trial  court  erred  in  overruling  the  motion  for  a 
directed  verdict.  The  jmlgment  of  the  district,  court  is 
therefore  reversed  and  the  cause  is  remanded  for  further 
[)roceedings  in  harmimy  with  this  opinion. 

Reversed. 
Letton,  J.,  concurs  in  the  conclusion. 
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Perry  &  Bee  Company,  appellee,  v.  IToLr.uoOK  Opera 

House  Company,  appellant. 

Piled  March  12,  1912.    No.  17,025. 

1.  Corporations:  Indebtedness:  Limitations  in  Chauter,  A  cor- 
poration, when  sued  on  its  promissory  note  executed  in  settle- 
ment of  a  debt  contracted  for  materials  used  in  the  erection  of 
a  building  which  it  was  the  corporate  purpose  to  construct,  at  a 
time  when  it  had  contracted  no  other  debts,  and  had  a  sufficient 
amount  of  money  on  hand  to  pay  for  such  materials,  cannot 
defeat  a  recovery  because  of  a  provision  contained  in  its  charter 
limiting  the  amount  of  its  indebtedness. 


?.  :    :    .    The  fact  that  by  the  action  of  a  majority 

of  the  stockholders  and  directors  of  the  corporation  it  used  its 
funds  for  purposes  other  than  paying  for  the  materials  so  pur- 
chased affords  no  legal  excuse  for  its  refusal  to  pay  for  such 
materials. 

* 

Appeal  from  the  district  court  for  Furnas  county: 
'vOBERT  C.  Orr,  Judge.    Affirmed. 

W.  S.  Marian  and  J.  F.  Fults,  for  appellant. 

Perry ^  Lamhe  cG  Butler^  contra. 

Barnes,  J. 

Action  on  a  promissory  note  dated  July  8,  1907,  for 
the  sum  of  $")()3.74,  due  in  one  year  from  the  date  thereof, 
with  interest  at  8  per  cent.,  ^iven  in  settlemc^nt  of  an  in- 
debtedness due  from  defendant  to  plaintifif  for  lumber 
and  materials  used  in  the  erection  of  defendant's  opera 
liouse.  Tlie  execution  jind  delivery  of  the  note  Ava.s  ad- 
mitted,  but  defendant  alle<2:ed  want  of  power  to  execute  it, 
and  plead  that  by  its  articles  of  incori^oration  it  was 
limite<l  in  the  amount  of  its  indebtedness  to  the  sum  of 
flOO;  that  the  sum  which  it  ow(h1  plaiutitf  was  .f 2,503.71, 
which  far  exceed(Kl  thatdimit;  that  the  d(^f(»n<lant  execute<l 
a  mortjra^e  for  the  sum  of  |2,0()(),  and  the  proce(Mls  (hereof 
were  paid  to  the  plaintiff;  that  the  note  in  question  was 
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given  to  cover  the  balance  of  said  indebtedness,  all  of 
which  transactions  were  void  l)ecause  of  the  limitations 
contained  in  its  charter  or  articles  of  incorjmration.  The 
plaintiff,  by  it^  rei)ly,  denied  the  limitation,  and  alleged 
that  tlie  defendant  had  amended  its  charter  by  a  provision 
increasing  its  capital  stock  to  $4,000,  and  the  limit  of  its 
indebt(^dness  to  |2,000.  The  reply  also  contained  allega- 
tions creating  an  estoppel.  The  cause  was  tried  to  the 
court  witliout  the  intervention  of  a  jury.  Plaintiff  had 
tlie  judgment,  and  the  defendant  has  appealed. 

The  bill  of  exceptions  establishes  the  following  facts: 
In  tlie  month  of  June,  1906,  certain  persons  residing  in 
the  village  of  Holbrook  organized  the  defendant  corpora' 
tion  for  the  purpose  of  constructing,  managing  and  con- 
ducting an  oi)era  house  in  that  village.  The  defendant's 
charter  or  articles  of  incorporation  provided,  among  other 
things,  that  the  capital  stock  of  the  company  should  be 
f3,000,  divided  into  shares  of  $10  each;  that  the  indebted- 
ness of  the  company  should  not  exce(*d  the  sum  of  fZOO. 
and  that  etich  stockhohh^r  should  be  entitled  to  one  vote 
for  every  share  of  his  stock,  and  that  a  majority  of  the 
stock  veju'esented  at  any  regular  or  special  meeting  should 
constitute  a  quorum  for  the  transaction  of  business. 
About  |2,S()0  worth  of  stock  was  subscribed  and  paid  for, 
and  thereupcm  a  lot  was  purcliased  on  which  to  erect  a 
building,  which  together  with  the  excavating  and  grading, 
cost  |250.  Plans  for  the  building  were  procured  and 
adopted,  and  the  lumber  and  other  material  for*  its  con- 
struction to  the  amount  of  |3,503.74  was  thereupon  pur- 
chasc^d  of  and  furnished  by  the  plaintiflf. 

The  undisputed  evidence  discloses  that  at  that  time  the 
company  was  not  otlierwise  indebted  to  any  one,  and  had 
(m  liand  a  sum  of  money  sufficient  to  pay  the  plaintiff's 
claim.  It  ai)p(nirs,  however,  that,  instt^d  of  applying  the 
money  tlu^i  on  lumd  to  that  puri)ose,  a  majority  of  the 
directors  and  stockliolders  detewninod  to  use  it  .for  the 
purpose  of  seating  and  lieating  the  building,  t<)g(»ther  with 
wther  necessary  furnishings,  including  stage  and  scenery. 
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The  effect  of  this  proceeding  was  to  defer  the  payment  of 
j>laintiff's  claim  until  about  the  1st  of  May,  1907,  when  at 
a  meeting  of  the  stockliolders,  at  whicli  thc^re  was  repre- 
sented 171  shares  of  stock,  a  resolution  was  adopted  in- 
(r(*asing  the  capital  stock  of  the  company  to  |4,000,  and 
authorizing  an  indebtedness  to  the  amount  of  $2,000;  that 
thereui)on  tlie  defendant  company  executed  a  mortgage 
niK)n  its  property  to  the  bank  of  Holbrook  for  the  sura  of 
f2,000,  obtained  that  amount  of  money  thereon  and  paW 
it  over  tx)  the  plaintiff.  At  the  same  time  it  was  voted  to 
execute  the  note  in  suit  for  the  balance  of  plaintiff's  claim, 
which  amounted  to  $503.74.  This  was  accordingly  done, 
and  the  i>laintiff  received  the  same  in  settlement  of  the 
indebtedness.  It  also  appeal's  that  in  August,  1907,  the 
defendant  paid  to  the  plaintiff  the  sum  of  |100  upon  the 
note  which  was  indoi*sed  thereon.  The  record  contains 
no  evidence  of  fraud,  and  the  testimony  tends  to  show 
that  no  objection  was  raised  to  the  proceedings  by  any  of 
the  directors  or  stockholders  until  about  the  time  this  suit 
was  instituted.  Upon  the  foregoing  facts,  the  district 
court  found  generally  for  the  plaintiff  and  rc^ndered  the 
judgment  of  which  the  defendant  now  complains. 

In  disposing  of  defendant's  contentions,  it  is  sufficient 
to  say  that  from  a  careful  reading  of  tlie  bill  of  exceptions 
we  are  satisfied  that  the  defendant  failed  to  establish  any 
of  the  sev(n*al  defenses  set  forth  in  its  answer.  It  .is  a]> 
parent  that  at  the  time  the  defendant  purchas(^d  the  ma- 
terials used  in  the  construction  of  its  opera  house,  and 
iMiutracted  to  pay  the  plaintiff  tlierefor,  it  was  not  in- 
debted in  any  sum  whatever,  and  had  a  sutlicicMit  amount 
«»f  money  in  its  treasury  to  pay  for  the  same  in  full;  and 
the  fact  that  defendant  used  the  funds  wlvicli  liad  been 
raised  for  the  x>^yJiiGnt  of  the  ])laintiff\s  claim  for  other 
purposes  cannot  be  successfnlly  urged  as  a  reason  for 
defeating  the  ijayment  of  its  jnst  del)t. 

Finally,  it  may  be  said  that  the  defendant  lawfully 
procured  the  material  fiu'nished  to  it  by  tlie  plaintiff,  has 
received  and  retained  the  benefit  thereof,  and  has  estab- 
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lisbed  no  valid  or  legal  defense  upon  which  it  can  escape 
payment  for  the  same. 

Therefore,  the  judgment  of  the  district  court  was  clearly 
right,  and  it  is  . 

Affirmed. 


State  of  Nebraska,  appet.lant,  v.  American  Surety 

Company,  appellee. 

Filed  Maboh  12,  1912.    No.  16,659. 

1.  Statutes:     Power  of.  Legislature:      Definition   of  Tbrms.     It   is 

within  the  power  of  the  legislature  within  reasonable  limitations 
to  define  the  terms  used  in  its  enactments.  It  cannot  extend 
the  definition  of  a  term  so  as  to  denote  ideas  entirely  without  its 
province,  but  it  may  properly  use  the  word  in  the  broadest  sense 
and  include  within  its  meaning  any  thought  not  unwarranted 
by  usage,  though  perhaps  not  entirely  within  its  ordinary  defini- 
tion. 

2.  Monopolies:     Conspiract  to  Fix  Insurance  Rates.     By  the  pro- 

visions of  chapter  79,  laws  1897,  commonly  known  as  the  "Gond- 
ring  act,"  combinations  to  prevent  competition  in  insurance  of  any 
kind,  or  to  settle  the  price  of  the  same,  are  declared  to  be  a 
trust  and  an  unlawful  conspiracy  against  trade  and  business. 


3. :     :  .  "Trade  and  Business":     "Trust."     The  words 

"trade  and  business"  in  this  act  are  intended  as  a  generic  term 
embracing  all  the  transactions  and  practices  mentioned  in  the 
act,  and  the  term  "trust"  is  properly  made  to  Include  combina- 
tions or  contracts  in  restraint  of  competition  in  insurance. 

4.  Statutes :  Construction  :  Monopolies.  The  entire  series  of  statutes 
directed  against  combinations  and  monopolies  should  be  con- 
sidered as  parts  of  a  connected  system,  and  recourse  may  be  had 
in  considering  the  intention  of  the  legislature  in  the  later  acts 
to  definitions  of  terms  used  In  prior  acts  in  connection  with  the 
same  subject  matter. 


5. 


:     Unlawful  Combinations:     Scope  or  Act.    Considering  the 

prior  legislative  definitions,  a  combination  to  prevent  competi- 
tion in  insurance  may  properly  be  a  subject  for  legislation  under 
the  title  of  "An  act  to  protect  trade  and  commerce  against  un- 
lawful restraints  and  monopolies,"  etc.    Laws  1905,  ch.  162. 


G. 


The  purpose  of  section  4  of  that  act 
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requiring  certain  statements  and  undertakings  to  be  filed  In  the 
office  of  the  attorney  general  is  to  aid  him  in  enforcing  the 
statute,  and  the  subject  matter  of  the  section  falls  properly  within 
the  scope  of  the  title  of  the  act. 

7.  Insurance:     Foreign    Corpohatioxs :      Statutory   Provisions.     Per- 

miv«sion  granted  by  former  statutes  to  foreign  surety  companies 
to  do  business  in  this  state,  under  certain  conditions,  does  not 
create  a  contract  between  such  companies  and  the  state,  but,  even 
if  it  did,  the  state,  under  its  police  powers,  would  still  have,  the 
right  to  regulate  the  business  and  by  additional  legislation  to 
require  such  reports  and  statements  as  seemed  to  it  necessary  to 
that  end. 

8.  :  :  .  A  state  may  impose  additional  condi- 
tions on  the  right  of  a  foreign  corporation  to  do  or  engage  in 
business  within  this  state,  and,  unless  such  additional  require- 
ments change  or  affect  those  imposed  by  prior  acts  of  the  legis- 
lature, the  act  imposing  the  additional  conditions  is  not  amend- 
atory. 

9.  Monopolies:     Enforcement  of  Statute.     Under  the  terms  of  the 

Junkin  act  (laws  1905,  ch.  162),  Its  administration  and  enforce 
ment  are  committed  to  the  attorney  general  and  the  governor  of 
the  state,  and  it  is  made  the  duty  of  the  attorney  general  to  in- 
stitute and  prosecute  such  proceedings  in  any  court  of  competent 
jurisdiction  as  may  be  necessary  to  carry  into  effect  its  provisions. 

Rehearing  of  case  reported  in  90  Neb.  154.  Former 
judgment  vacated,  and  judgment  of  distrii't  court  reversed, 

Letton,  J. 

The  former  opinion  in  this  case  is  reported  in  90  Neb. 
154.  The  principal  contention  now  mn^^o  by  tlie  attorney 
iceneral  on  rehearing  is  that  the  i>rovisi()ns  of  cliapter  79, 
laws  1897,  conunonly  known  as  the  "Gondrin^  ait,"  when 
considered  in  connection  with  the  provisions  of  chapter 
162,  laws  1905,  commonly  known  as  tlie  ^'Junlvin  act," 
made  it  the  duty  of  the  defendant  to  file  the  statements 
and  undertakings  required  by  section  4  of  tlie  latter  act; 
that  these  statutes  must  be  considered  and  construed  to- 
gether, and  that,  since  a  combination  to  prevent  competi- 
tion in  insurance  is  within  the  definition  of  a  ^^trust"  bv 

ft. 

the  terms  of  the  former  act,  it  was  the  intention  of  the 
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legislature  to  protect  trade  from  Rucli  an  unlawful  re- 
straint on  competition  by  the  latter  ax!t,  and,  consequently, 
that  a  foreii^i  insurance  company  is  among  those  corpora- 
tions requireil  to  make  rejmrt  thereunder. 

The  defendant  insists  that  the  Junkin  act  is  by  its  title 
restricted  to  "trade  and  commerce;"  that  insurance  does 
not  fall  in  either  of  these  classes;  that  insurance  is  a  dis- 
tinct and  S(*parate  subj€^ct  of  legislation ;  that  since  1905 
the  state  has  not  required  such  reports  to  be  filed  and  that 
its  right  to  the  same,  if  one  ever  existed,  has  been  waived, 
and  it  is  now  estopped  to  insist  upon  it;  that  section  4  is 
in  violationof  the  constitution;  that  the  penalties  imposed 
by  the  act  are  not  for  failure  to  file  the  statements  re- 
quired by  section  4;  and  that  if  insurance  is  held  to  be 
commerce  the  act  is  an  attempted  regulation  of  interstate 
commerce,  and  therefore  void. 

.  At  the  outset  of  the  discussion  it  is  proper  to  say  that 
we  agi'ee  with  the  defendant  that  the  requirements  of  sec- 
tion 4  can  only  apply  to  such  persons  or  corporations  as 
may  reiisonably  be  considered  as  being  embraced  within 
the  title  of  the  Junkin  act.  We  adhere  to  the  view  ex- 
pressed in  the  former  opinion  that  generally  the  words 
"trade  and  commerce"  would  not  include  the  business  of 
insurance,  but  we  have  no  doubt  that  it  is  within  the 
power  of  the  legislature  within  reas<mable  limitations  to 
include  within  the  concept  and  definition  of  a  term  ideas 
which  may  not  unreiisonably  be  included  therein,  though 
perhaps  not  strictly  within  its  ordinary  definition.  The 
line  of  demarcation  between  the  ideas  expressed  by  the 
words  "trade  and  business"  and  "trade  and  commerce'' 
is  somewhat  hard  to  draw,  and  the  legislature  may  with- 
out violence  to  any  constitutional  limitations  and  with 
propriety  embrace  within  the  definition  of  one  term  or  the 
other  transactions  which  may  lie  close  to  the  border  line. 
Statutory  definition  often  relieves  tlie  court  of  questions 
otherwise  hard  to  solve  when  endeavoring  to  ascexi;ain 
the  meaning  of  the  legislature,  and  is  a  pra(*tice  which  is 
to  be  commended  if  exercised  withim  proper  limitations. 
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As  waR  said  in  In  re  Pinkncy^  47  Kan.  89,  27  Pac.  179, 
wliicli  was  quoted  in  the  former  oi)inioii :  "Wliile  tlie  legis- 
lature cannot  extend  the  scope  of  the  title  by  giving  to 
a  word  therein  a  definition  which  is  unnatural  and  un- 
warranted by  usage,  still,  if  the  word  admits  of  the  con- 
struction given  to  it  by  the  legislature,  and  can  be  i)roperly 
used  in  a  sense  bi^oad  enough  to  include  the  provisions  of 
the  act,  the  intention  of  the  legislature*  is  entitliMl  to  great 
weight  in  determining  the  sufficiency  of  the  title." 

Was  it  the  intention  of  the  legislature  tliat  the  preven- 
tion of  competition  in  insurance  should  be  included 
ANithin  the  title? 

The  title  of  the  Gondring  act,  so  far  as  necessary  to 
consider  here,  is  "An  act  to  define  trusts  and  conspiracies 
against  trade  and  business,  declaring  the  same  unlawful 
and  void,  and  providing  means  for  the  suppression  of 
same."  Section  1  of  that  act,  so  far  as  essential  here,  is 
as  follows:     "That  a  trust  is  a  combination  of  capital, 

*  *  *  skill  or  acts  by  two  or  more  pc^rsons,  or  by  two 
or  more  of  them  for  either,  any  or  all  of  tlie  following  pur- 
poses: ♦  ♦  ♦  (3)  to  prevent  competiti(m  in  insurance, 
either  life,  fire,  accident  or  any  other  kind.  *  *  *  (5) 
To  make  or  enter  into,  carry  on  or  carr}\out  any  contract, 
obligation    or    agreement    of    any    kind    or    descrii)ti()n 

*  *  *  by  which  they  shall  in  any  manner  establish  or 
settle  the  price  of  any  article  of  mercliandise,  commodity, 
or  of  insurance,  fire,  life  or  accidt^ut,  ♦  ♦  ♦  q^  |)y 
which  they  shall  agi*ee  to  pool,  combine  or  unite  any  in- 
terest they  may  have  in  connection  with  the*,  sale,  ])r()dnc- 
tion  or  transportation  of  any  such  article  of  mercliandis(\ 
product  or  commodity  or  the  carrying  on  of  any  such  busi- 
ness, that  its  price  might  in  any  manner  be  ai'fected 
thereby."  By  section  2  it  is  declared :  "Tliat  any  and  all 
acts  by  any  person  or  persons  carrying  on,  creating,  or  at- 
tempting to  create,  eitlu^r  dircM-tly  or  indirectly,  a  trust 
as  defined  in  section,  one  (1)  of  this  act,  are  hereby  d(*- 
dai'ed  to  be  a  conspiracy  against  trade  and  busimvss  and 
unlawful,"  etc.    By  section  13  of  the  act  it  was  provided: 
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"TliJit  the  word  'persou'  or  'persons'  wherever  nsed  in  this 
nvt  shnll  be  deemed  to  include  firm,  firms,  cor^wration. 
corporiitions,  partnerships,  copartnerslups  and  associa- 
tions existing  under,  permitted  or  authorized  by  the  laws 
of  tlie  United  Statt^s,  this  state  or  any  other  state,  or  the 
laws  of  any  foreign  country  or  territory  of  the  United 
States.''  By  this  statute,  therefore,  a  conibiimtion  for  the 
purpose  of  preventing  competition  in  insurance  of  any 
kind  is  defined  as  a  trust,  and  a  trust  is  declared  to  be  a 
conspiracy  in  restraint  of  trade  and  business,  and  unlaw- 
ful. Evidently  the  words  "trade  and  business"  are  in- 
tended as  a  generic  term  to  embrace  all  the  transactions 
and  practices  set  forth  in  the  preceding '  section,  and 
properly  include  the  regulation  of  insurance  contracts  in 
restraint  of  competition. 

At  tlie  same  session  there  was  passed  "An  act  to  prevent 
combinations  between  fire  insurance  companies  and  pro- 
viding penalties  therefor,"  commonly  known  as  the 
"FTaller  act."  Laws  1897,  ch.  81.  This  act  prohibited 
combinations  to  fix  rates  and  commissi(ms  by  fire  insur- 
ance comptinies,  but  made  no  attempt  to  prevent  such 
ccmibinations  to  prevent  competition  in  other  classes  of 
insurance. 

Eight  years  later  the  Junkin  act  was  passed.  Laws 
1905,  ch.  102.  It  Avas  a  further  development  of  the  legis- 
lative campaign  against  the  evils  of  combinations  to  en- 
hance prices  and  to  prevent  competition  in  all  lines  of 
trade  and  business.  The  legislature  necessjirily  must  have 
had  in  mind  the  existing  statutes  on  the  general  subje<*t 
and  the  prior  definitions  of  the  terms  used  therein.  Our 
views  on  tliis  subject  are  i>lainly  expressed  in  the  opinion 
in  State  v.  Omaha  Elevator  Co,,  75  Neb.  637,  as  follows: 
"We  think  .it  clear  that  the  whole  series  of  statutes  di- 
rected against  combinations  and  monopolies  should  be 
considered  as  parts  of  a  connected  system,  and  that  no  one 
act  sliouid  be  singled  out  for  construction  and  be  consid- 
ered apart  from  the  general  trend  of  legislation  upon  the 
subject.    *    *    *    It  is  apparent  that  the  Junkin  act  of 
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1905  in  a  large  me<nsure  covers  the  same  subject  matter  aa 
the  Goiidring  act  of  1897.    Its  provisions  in  some  respects 
are. more  specific.  It  is  preventive  in  its  nature  as  well  as 
remedial,  and  it  is  apparent  that  it  was  intended  by  the 
legislature  to  cover  the  same  subject  matter  and  to  fur- 
nish like  and  additional  remedies  to  those  provided  by 
the  Gondring  act.    It  evidently  w^as  intended  to  be  a  sub- 
stitute for  that  act,  in  so   far   as  the   preventive  and 
remedial  features  are  concerned.     It  fails,  however,  to 
specifically  define  or  construe  or  determine  what  a  ^trust' 
is.    We  think  that  recourse  may  be  had,  however,  to  the 
definition  of  'trust'  in  the  first  section  of  the  Gondring  act 
to  throw  light  upon  what  the  legislature  meant  when  it 
prohibited  'every ^combination  in  the  form  of  trust'  in  the 
Junkin  act.   The  extent  of  the  repeal  of  the  fonner  act  is 
measured  by  tlie  extent  to  which  it  covers  the  subject  mat- 
ter, and  if  any  portion  of  the  former  act  is  not  inconsistent 
with  or  repugnant  to  the  latter,  and  it  can  fairly  he  sjiid 
that  it  was  within  the  contemplation  of  the  legislature 
when  the  later  statute  was  enacted,  it  will  be  upheld  and 
construed  as  forming  a  part  of  the  later  enactment."   The 
legislature  in  the  Junkin  act  did  not  again  define  the 
•    words  "trust"  or  "conspiracies  against  trade  and  busi- 
ness," for  this  it  had  already  done  in  the  Gondring  act. 
The  title  of  the  new  act,  so  far  as  pertinent  here,  is  "An 
act  to  protect  trade  and  commerce  against  unlawful  re- 
straints and  monopolies,"  etc.  By  section  1  it  is  declared: 
"Tliat  every  contract,  combination  in  the  form  of  trust 
or  otherwise,  or  conspiracy  in  restraint  of  trade  or  com- 
merce, within  this  state,  is  hereby  declared  to  be  illegal." 
Since  a  combination  to  prevent  competition  in  insur- 
ance had  already  been  defined  as  a  trust,  it  seems  evident 
tliat  the  protection  of  trade  from  such  trust  or  unlawful 
combination  was  within  the  intent  and  purpose  of  the  leg- 
islature.    We  are  of  opinion  that  the  prior  legislative 
definitions  made  in  the  Gondring  act,  to  which  our  atten- 
tion was  not  directed  upon  the  argument  at  the  former 
hearing,  when  considered  in  connection  with  the  Junkin 
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act,  bring  the  cai5e  within  the  rule  of  In  re  PinJnirj/^  supra, 
Bcechley  v.  MulvUle,  102  la.  602,  and  Queen  Ins,  Co.  v. 
State^  86  Tex.  250,  cited  in  the  former  opiuion.  Further- 
more,'we  are  satisfied  tlia|  by  the  passai^e  of  the  Jmikiu 
act  it  was  not  the  intention  of  the  legislature  to  narrow 
the  field  of  the  protection  given  by  the  Gondring  act,  au<l 
that  in  both  acts  the  siinie  pm*pose  is  manifested,  namely, 
the  protection  of  "trade  and  business"  or  "trade  and  com- 
merce" from  unlawful  restraints.  As  used  by  the  legis- 
lature in  these  ac^ts,  Ave  think  the  terms  are  pnu*tically 
synonymous.  In  fact,  the  latter  term  is,  if  anything, 
broader  than  the  former,  for,  while  the  teniis  "trade  and 
business"  may  have  to  some  extent  a  somewhat  local  sig- 
nificance, "trade  and  commerce"  connotes  the  widest  lati- 
tude of  commercial  transactions,  interstate  or  even  inter- 
national in  extent.  We  conclude,  therefore,  that  by  prior 
legislative  definition  a  combination  to  prevent  competi- 
tion in  insurance  may  properly  be  a  subject  for  legislation 
under  the  title  of  tine  Jiinkin  act.  The  conclusion  must 
follow  that  the  purpose  of  section  4  in  requiring  the  state- 
ments and  undertakings  therein  mentioned  to  be  filed  in 
the  office  of  the  attorney  general  is  to  furnisli  that  oflftc<*r 
with  information  n(H*essary  to  aid  him  in  his  duty  to  en- 
force the  laAV,  and  that  the  subject  matter  of  that  section 
falls  properly  Avithin  the  scope  of  the  title. 

We  are  not  convinced  by  defendant's  argument  that  by 
the  passage  of  the  Haller  act  the  legislature  evidenced 
the  thought  that  an  insurance  combination  was  a  separate 
subject,  and  therefore  not  included  in  the  Gondring  act. 
Perhaps  this  may  be  true  as  to  fire  insurance,  but  it  cannot 
be  so  as  to  other  classes  of  insurance,  for  they  are  spe- 
cifically mentioned  in  the  latter  act. 

We  are  not  impressed  with  the  contention  that  section 
4  is  unconstitutional  because  it  apjdic^s  to  a  subject  differ- 
ent fix)m  the  general  subject  matt(^r  of  the  act.  It  merely 
provides  a  detail  the  legislature  believed  to  be  necessary 
to  carry  out  the  purpose  of  the  hnv,  and,  as  sjiid  before, 
is  clearly  within  the  general  scope  of  the  title. 
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So,  also,  as  to  the  claim  that  the  act  is  amendatory  of 
the  act  of  1885  (laws  1885,  ch.  23,  Ann.  St.  1911,  sec. 
6711),  setting  forth  the  requirements  to  be  met  by  foreign 
surety  companies  as  a  condition  of  doing  business  in  this 
state.  True  it  adds  another  duty,  but  it  leaves  the  former 
act  unaffected.  The  legislature  may  ijnpose  additional 
conditions  if  it  so  desire,  but  such  imposition  would  not 
be  amendatory,  unless  the  former  requirements  were 
chanj^ed  or  affected. 

Neither  can  we  agree  to  the  assertion  that  the  permission 
pranted  by  former  acts  to  such  corporations  to  do  busi- 
ness in  the  state  creates  a  contract  which  is  violated  by 
this  act.  A  license  or  permission  is  not  a  contract;  but, 
even  if  it  were,  the  state  under  its  police  powers  would 
still  have  the  rifjlit  to  regulate  the  business  and  to  require 
such  reports  and  statements  as  seemed  necessary  to  pro- 
tect its  people  from  unlawful  exactiona  State  v.  Stand- 
ard Oil  Co,,  61  Neb.  28. 

The  contention  that  the  state  is  estopped  by  reason  of 
the  failure  of  its  officers  to  call  for  the  report  for  several 
years,  and  that  thereby  the  right  of  the  state  in  this  re- 
gard has  been  waived,  does  not  present  much  difficulty. 
Tliere  is  nothing  in  the  record  on  which  this  argument 
can  be  based.  Moreover,  no  officer  is  empowered  by  non- 
action to  rej>eal  mandatory  provisiolis  of  a  statute.  It  is 
not  infrequent  that  laws  imposing  fines  and  penalties  are 
not  enforced,  but  the  penalties  are  not  abrogated  thereby 
nor  the  laws  rei)ealed.  If  the  failure  to  enforce  laws  in 
this  country  should  have  the  effect  of  abrogating  or  re- 
jx^aling  them,  the  bulky  and  ponderous  volumes  of  both 
state  and  federal  statutes  might  easily  shrink  to  pocket 
size. 

The  object  of  this  action  and  the  prayer  of  the  i>etition 
is  that  the  defendant  be  enjoined  "from  fui-tlier  transact- 
ing or  carrying  on  its  business  within  tlie  state  of  Ne- 
braska, and  for  such  otlier  and  fui'tlier  relief  as  e<|uity  and 
justice  may  require."'  Defendant  ecmtends  that  the  pen- 
alties imposed  by  the  act  are  not  im]X)sed  for  the  failure 
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to  file  the  statements  and  undertakings  required  by  sec- 
tions 4  and  5  of  the  act,  but  are  only  imposed  for  the 
violation  of  its  provisions  witli  respect  to  contracts  in  re- 
straint of  competition  in  buying  and  seHing  merchandise 
and  commodities,  or  in  restraint  of  trade  and  commerce  in 
the  general  acceptation  of  these  words.  Section  4  (laws 
1905,  ch.  1(52)  i)rovides,  in  substance,  that  no  corpora- 
tion of  the  clai-%s  described  in  the  section  "shall  engage  in 
business  Avithin  this  state,  or  continue  to  carry  on  such 
business,  unless  it  sliall  comj)ly  with  the  following  con% 
ditions:-'  (Tlien  follows  an  enumeration  of  the  reiwrts 
required.)  Section  5  provides  that  the  attorney  general 
juay  at  any  time  require  any  statement  he  may  think  fit 
in  regard  to  the  conduct  of  the  business  of  such  corpora- 
tion. ScH'tion  6  is  still  broader  in  its  provisions,  and 
nuikes  i>enal  a  violation  of  its  terms  by  "every  corporation 
*  *  *  engaged  in  busine.ss  within  this  state."  Section 
(S  provides,  in  substance,  that  all  the  books  of  record  and 
pajK^rs  of  every  corporation,  joint  stock  company  or  other 
association  engaged  in  business  Avithin  this  state  shall  be 
subject  to  inspection  by  the  attorney  general  and  shall 
make  such  further  returns  as  shall  be  by  him  prescribed. 
Sections  11  and  16  provide,  in  substance,  that  a  default- 
ing corporation  may  be  enjoined  against  further  engaginij 
in  such  business  in  this  state  bv  a  suit  brought  bv  tlie 
attorney  general  in  behalf  of  the  state,  and  "that  the  sev- 
eral courts  of  record  of  this  state  having  equity  jurisdic- 
tion are  hei*(»by  vested  with  jurisdiction  to  prevent  an  1 
restrain  all  violations  of  this  act,  and  especially"  the  giv 
ing  or  receiving  of  rebates  or  concessions. 

From  a  consideration  of  these  sections  and  of  the  acl 
as  a  whole,  it  is  clear  that  its  administration  and  enforce- 
ment is  committeil  to  the  attorney  general  and  the  gover- 
nor of  the  state.  Hy  section  22  it  is  expressly  i)r()vide<l : 
*Vlt  is  her(»by  made  the  duty  of  the  attorney  general  and  the 
countv  attoruevs  of  tiie  stat(»  under  dirwtion  of  the  at- 
torney  genenil  t^)  institute  and  prosecute  such  proceed- 
ings as  may  be  necessary  to  caiTy  into  effect  all  of  the  pro- 
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visions  of  this  act."  Since  the  relief  prayed  for  in  this 
action  is  that  a  forei^  corporation  whicli  fails,  nejjlects, 
and  refuses  to  obey  the  law  as  to  filing:  rejmrts  be  enjoined 
from  continuing  to  do  business  in  this  state,  wliile  so  vio- 
latinji:  the  pn)visions  of  the  act,  we  are  of  opinion  that  the 
petition  states  a  cause  of  action. 

Under  the  provisions  of  section  11,  tlie  court  may  enter 
a  modified  or  conditional  decree  or  a  de<-ree  to  take  effect 
at  a  future  time  as  justice  sball  re(iuire.  It  is  not  obli- 
iratory  to  render  a  decree  in  the  first  instance  absolutely 
barring  the  defendant  from  doing  business  in  the  state. 
It  is  Avithin  the  power  of  tlie  court  to  enter  a  conditional 
decrcKi  providing  that,  if  the  reports  and  undertakings 
re(|uired  by  the  statute  are  not  filed  AAitliin  a  sinnified 
time,  a  final  decree  may  be  entered  as  prayed.  Holding 
these  views,  the  former  judgment  of  tlie  court  must  be 
set  aside,  the  judgment  of  the  district  court  reversed,  and 
the  cause  remanded  for  further  proceedings. 

Ee\'eksed. 
Keese,  C.  J.,  not  sitting. 


State,  Kx  rel.  Wilmot  L.  BAiTtiiN,  Jr.,  relator,  v.  Wil- 
liam G.  TJRE,  City  Treasurer,  resi'ondext. 

Filed  March  12,  1912.    No.  17,501. 

1.  Statutes:    Enactment:     Constitutional  Provisions.    Where  an  act 

is  passed  as  original  and  independent  legislation  and  is  complete 
in  itself  so  far  as  applies  to  the  subject  matter  properly  embraced 
within  its  title,  the  constitutional  provision  respecting  the 
manner  of  ainendment  and  repeal  of  former  statutes  has  no 
application. 

2.  :  :  ,  The  mere  fact  that  an  act  of  the  legis- 
lature adopts  the  provisions  of  prior  acts  by  reference  thereto 
does  not  render  the  new  act  amendatory  of  the  acts  to  which 
reference  Is  made  if  In  other  respects  it  is  a  complete  act  in 
itself. 
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3.  :  Constitutionality:  Commission  Plan  of  City  Govern- 
ment. The  provisions  of  the  constitution  dividing  the  powers 
of  government  into  three  distinct  departments,  legislative, 
executive,  and  judicial,  and  prohibiting  any  person  of  one  de- 
partment from  exercising  the  powers  belonging  to  the  others, 
apply  to  the  government  of  the  state,  and  not  to  the  government 
of  local  subdivisions  such  as  municipal  corporations;  therefore, 
the  Commission  Plan  of  City  Government  provided  for  in  chapter 
24,  laws  1911,  which  permits  the  exercise  of  all  such  powers  by 
certain  officers  named  therein  Is  not  invalid  as  violating  such 
constitutional  provisions. 

4. :     :     .     Where  a  law   is  general   and   uniform 

throughout  the  state,  operating  alike  upon  all  persons  and  locali- 
ties in  the  same  class,  it  is  not  open  to  the  objection  that  it  is 
local  or  special  legislation. 


5.  :  :  .  There  Is  no  requirement  in  the  constitu- 
tion that  the  details  of  local  government  shall  be  the  same  in  all 
cities  of  like  population.  Although  under  the  operation  of  the 
act  allowing  the  adoption  of  the  Commission  Plan  of  City  Goven 
ment  some  cities,  within  the  class  described  in  the  act,  may  not 
adopt  the  provisions  thereof,  this  does  not  render  the  act  violative 
of  the  constitutional  provision  that  no  local  or  special  act  shall  be 
passed  "changing  or  amending  the  charter  of  any  town,  city  or 
village." 

6.  :      :      Title  of   Act.      The   provisions   of   section    11, 

art.  Ill  of  the  constitution,  that  "no  bill  shall  contain  more 
than  one. subject,  and  the  same  shall  be  clearly  expressed  in  its 
title,"  are  intended  to  prevent  surreptitious  legislation.  The 
court  will  not  be  warranted  in  holding  that  an  act  of  the  legis- 
lature is  void  because  more  appropriate  or  a  better  arrangement 
of  the  language  in  the  title  might  have  been  adopted,  if  the 
general  purpose  of  the  act  is  expressed  and  the  matter  contained 
in  the  body  of  the  act  is  germane  thereto. 

7.  :     Validity.    Where  a  portion  of  a  statute  is  in  violation  of 

the  constitution,  if  the  objectionable  part  was  not  an  inducement 
to  its  passage  and  may  be  eliminated  without  interfering  with 
the  general  purpose  of  the  act,  and  the  remainder  of  the  act  Is 
valid  and  capable  of  being  enforced,  the  act  will  be  upheld. 

8, ;      Constitutionality:      Elections.     The   provisions   of   the 

act  in  question,  that  the  only  candidates  *'whose  names  shall  be 
placed  upon  the  official  ballot"  at  the  city  election  shall  be  those 
nominated  at  the  preceding  primary  election,  does  not  prohibit 
any  voter  from  inserting  in  such  ballot  the  name  of  any  person 
for  whom  he  may  desire  to  vote,  and  does  not  violate  the  pro- 
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visions  of  the  constitution  with  regard  to  the  freedom  of  elec- 
tions. 

9.  Officers:    Legislative  Control.    As  a  general  rule  offices  created  by 

the  legislature  may  be  controlled  by  that  body.  The  term  of 
ofRcers  may  be  shortened,  the  office  abolished,  or  changes  made  in 
the  duties  to  be  performed,  without  thereby  violating  any*  con- 
stitutional provision. 

10.  Statutes:     CJonstbuction.     A  statute  of  doubtful  meaning  should 

be  construed,  if  reasonably  possible,  so  as  to  carry  out  the  pur- 
pose and  intention  of  the  legislature,  and  when  this  purpose  is 
manifest  it  will  prevail  over  a  seeming  conflict  in  the  language. 
The  meaning  must  be  ascertained  from  a  consideration  of  all 
that  is  said  in  the  act  upon  the  same  subject  matter,  and  later 
expressions  will  usually  control  the  language  used  in  preceding 
portions  of  the  statute. 

Original  application  for  a  writ  of  mandanuis  to  com- 
pel respondent  to  accept  filinj^  fee,  to  enable  relator  to 
lieeonie  a  candidate  for  city  clerk  of  tlie  city  of  Omaha. 
Writ  denied. 

Isidore  Zeigler,  for  relator. 

John  P.  Breen  and  John  A.  Rine,  contra, 

E,  0.  Kretsinger,  A.  J/.  Morrissey  and  Meier  &  Meier, 
nmiei  ciiriw. 

Letton,  J. 

This  i>s  a  proceeding  in  mandamus  to  compel  William  G. 
Ure,  as  city  treai9urer  of  the  city  of  Omaha,  to  receive* 
from  the  relator  the  filing  fee  of  |5  provided  by  law  t^) 
enable  him  to  file  his  application  to  have  l»is  name  placed 
ui>on  the  ballot  at  the  priraai\y  election  in  1912  as  a  can- 
didate for  the  office  of  city  clerk  provided  for  in  chapter 
12a,  Comp.  St.  1909,  governing  cities  of  the  metropolitan 
class. 

Tielator  alleges  his  tender  and  the  refns^il  by  respondent 

of.  the  lawful  fee;  the  reason  given  being  that  the  office 

of  city  clerk  is  no  longer  an  elective  ofliice  in  said  city, 

and  that  he  as  such  treasurer  had  no  authority  or  power 
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to  receive  said  fee  because  of  the  provisions  of  chapter  24, 
laws  1911,  commonly  known  as  the  "Commission  Plan  of 
City  Government,"  which  act  it  is  alleged  was  regularly 
and  legally  adopted  by  the  electors  of  that  city  at  a  special 
election  and  so  declared  by  the  duly  authorized  officers 
of  said  city. 

Relator  in  substance  alleges  that  the  statute  last  re- 
ferred to  is  in  violation  of  the  constitution  and  void  for 
the  following  reasons: 

(1)  Because,  although  the  act  purports  to  be  an  act 
complete  in  itself,  it  modifies  and  repeals  vai'ious  prior 
laws  and  sections  thereof,  without  naming  tlie  same,  or  in 
express  tenus  rejMialing  or  re-enacting  such  prior  laws  and 
sections.  Certain  sections  in  chapter  12a,  Comp.  St.  1909, 
being  the  general  law  governing  cities  of  the  metropolitan 
class,  and  also  several  sections  of  the  general  primary 
election  laws  of  the  state  are  alleged  to  be  amended  and 
repealed  by  the  act,  without  naming  them,  which  is  said 
to  be  in  violation  of  section  11,  art.  Ill  of  the  constitu- 
tion. 

(2)  Because  it  becomes  operative  and  goes  into  effect 
only  upon,  and  not  until,  the  electors  of  any  city  desiring 
to  come  under  its  operation  and  be  governed  by  it  vote 
upon  its  adoption,  and  that  the  legislature  thereby  has 
unlawfully  attempted  to  delegate  its  powers  of  legislation 
to  that  portion  of  the  people  of  the  state  adopting  said 
act. 

(3)  Because  whenever  the  provisions  of  the  law  are 
adopted  by  any  city,  then  the  act  becomes  special  legisla- 
tion as  to  the  city  adopting  the  same,  in  that  such  city  is 
not  thereafter  governed  by  the  same  law  as  cities  of  the 
same  class  not  adopting  the  act,  which  result  is  prohibited 
by  section  15,  art.  Ill  of  the  constitution. 

The  cause  is  now  before  us  for  hearing  upon  a  de- 
murrer to  the  petition,  which,  of  course,  admits  all  the 
foregoing  facts  well  pleaded.  If  the  act  is  void,  then  it 
was  the  duty  of  i^espondent  to  receive  the  filing  fee  ten- 
dered, and  the  relator  is  entitled  to  the  writ;  but,  if 
valid,  the  writ  must  be  refused. 
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The  title  of  the  act  under  consideration  is  "An  act  for 
the  government  of  all  cities  having,  according  to  the  last 
prece<ling  state  or  national  census,  five  thousand  or  more 
yjopulation,  and  to  enable  such  cities  to  adopt  the  provi- 
sions of  this  act  callcHl  the  ^Commission  Plan  of  City  Gov- 
ermnent' "     Laws  1911,  ch.  24. 

The  relator  concedes  that,  so  far  as  its  title  is  concerned, 
this  may  lye  deemed  an  act  complete  in  itvself,  but  it  is  said 
that  tlie  officers  whose  election  is  provided  for  in  the  act 
have  to  resort  to  other  and  prior  laws  governing  the  cities 
in  the  state  adopting  the  plan  to  ascertain  the  powers  and 
duties  of  the  government  of  such  cities,  and  that  for  that 
reason  the  act  is  not  complete  in  itself  but  amendatory; 
tl»at  it  does  not  clotlie  the  officers  with  power  sufficient 
to  go  vera  a  city  by  its  own  terms,  and  that  consequently, 
it  cannot  be  said  to  l>e  an  act  complete  in  itself,  altliougli 
the  title  so  indicates.  In  support  of  this  contention  relator 
cites  Smails  v.  White^  4  Neb.  353;  Sovereign  v.  State,  7 
Neb.  409;  In  re  House  Roll  28//.,  31  Neb.  505;  Stricllett  r. 
State,  31  Neb.  674;  Haverly  v.  State,  63  Neb.  83;  German- 
American  Fire  Ivs.  Go.  v,  Gity  of  Minden,  51  Neb.  870; 
Van  Horn  v.  State,  46  Neb.  62;  Gity  of  South  Omaha  v. 
Taxpayers^  fjear/ue,  42  Neb.  671;  Trumhle  v,  T rumble,  37 
Neb.  340;  Board  of  Education  v.  Moses,  51  Neb.  288. 

These  cases  to  some  extent  give  countenance  to  this  ar- 
gument. The  law  is  firmly  settled  by  the  later  decisions  in 
this  state,  however,  that,  where  an  act  is  passed  as  original 
and  indejKMulent  legislation  and  is  complete  in  itself  so  far 
as  api)lies  to  the  sulvject  matter  properly  embraced  within 
its  title,  the  constitutional  provision  respe<»ting  the  man- 
ner of  amendment  and  repeal  of  former  statutes  has  no 
application.  It  is  pointed  out  in  1  Sutherland  (Lewis) 
Statutory  Construction  (2d  ed.)  sec.  239,  that  the  later 
cases  in  this  state  are  in  harmony  with  the  cuiTent  of 
'authority  in  other  jurisdictions.  We  deem  it  uniUHH^ssary 
to  do  more  than  refer  to  the  following  decisions:  Allan  v. 
Kennard,  81  Neb.  289;  Zirnmer man  v.  Trade.  80  Neb.  503; 
State  V.  Cornell^  50  Neb.  520;  A jf holder  v.  State,  51  Neb. 
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91 ;  Van  Horn  v.  State,  46  Neb.  62;  De  Fraiwe  v.  Harmer, 
66  Neb.  14;  Wenhain  v.  State,  65  Neb.  394;  Nebraska  Loan 
d  Building  Ass'n  v.  Perkins ,  61  Neb.  254;  State  v.  Moore, 
48  Neb.  870. 

In  Smails  v.  White,  supra^  the  opinion  seems  to  indi- 
cate that  because  the  act  denounced  changed  the  time  in 
which  to  file  an  undertaldng  on  appeal  and  left  the  man- 
ner of  taking  the  appeal  iis  it  was,  so  that  reference  was 
necessary  to  the  former  act  to  ascertain  the  manner  of  ap- 
pealing, this  made  the  law  obnoxious  to  the  constitution. 
This  point  is  considered  in  Pacific  Express  Go.  V-  Cornell, 
59  Neb.  364,  377,  where  it  is  said  of  the  new  law :  "It  but 
placed  tlie  companies,  to  which  it  was  made  applicable, 
under  the  supervision  of  certain  officers,  cast  further 
duties  ui)on  the  latter,  and  for  the  extent  of  their  jurisdic- 
tion or  power,  and  the  uuinner  of  procedure  in  its  exercifce, 
refers  to  another  law  of  prior  existence.  This  was  not 
fatally  objectionable  legislation."  Also,  in  Nebraska 
Loa7i  &  Building  A8s^n  v,  Perkins,  61  Neb.  254,  where  dis- 
cussing it,  this  court  said:  "Nor  is  tlie  fact  that  it  refers 
to  another  law,  making  it  requisite  to  follow  the  require- 
ments of  the  latter  in  forming  these  corporations,  a  reason 
why  the  rule  should  not  prevail.  This  does  not  constitute 
the  act  so  uncertain  as  to  render  it  difficult  to  ascertain 
just  what  tlie  law  is  intended  to  be.  The  object  of  the 
constitution  in  requiring  the  portion  of  the  law  amended 
to  be  included  in  the  new  legislation  is  to  preclude  the 
amendment  of  laws  in  so  blind  a  maner  as  to  render  it 
difficult  to  a^scertain  just  what  law  is  intended  to  be 
amended."  The  mere  fact  that  the  act  requires  reference 
to  the  existing  laws  governing  cities  of  the  class  embraced 
within  this  act  for  matters  of  detail  and  administration 
does  not  operate  to  change  the  character  of  the  act  as  a 
complete  act.    State  v.  Junkin,  87  Neb.  801. 

In  People  v.  Knopf,  183  111.  410,  415,  where  the  validity 
of  a  new  revenue  law  wa.s  assailed  on  the  ground  that  the 
act  was  amendatory  and  violated  the  provisions  of  the 
constitution  witli  reference  to  amendment  of  statutes,  the 
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court  say:  "Under  all  the  circumstances  the  act  should 
l>e  sustained,  if  possible,  as  independent  legislation,  and 
not  as  amendatory  in  character.  The  mere  fact  that  por- 
tions of  the  old  law  are  left  in  force,  so  that  the  statutes 
present  the  aspect  of  wliat  has  been  called  patch-work 
legislation,  as  they  undeniably  do,  should  not  render  the 
act  void,  if  it  can  be  said  that  the  act  is  reasonably  com- 
plete and  sufficient  in  itself  ujwn  distinct  branches  of  the 
g:eneral  subject."  See,  also,  People  v,  Lorillard,  135  N.  Y. 
285;  Fomia  v.  Wayne  Circuit  Judge,  140  Mich.  631;  Peo- 
ple V.  Mahun-ey,  13  Mich.  481. 

The  case  last  referred  to  has  been  repeatedly  cited  and 
approved  in  this  court,  and  we  are  satisfied  with  the  prin- 
ciples of  law  therein  announced.  We  think  the  act  under 
c-onsideration  does  not  violate  the  constitutional  provi- 
sion respecting  the  amendment  of  statutes. 

Relator's  next  contention  is  that  the  act  in  questio!! 
violates  section  1,  art.  II  of  the  constitution,  providin^^ 
for  the  distribution  of  powers  for  the  government  of  the 
state  into  legislative,  executive,  and  judicial.  He  argues 
that,  since  the  provisions  of  the  law  do  not  become  effect- 
ive with  reference  to  cities  of  over  5,000  inliabitants, 
except  on  an  affirmative  vote  of  the  electors  thereof,  tlic 
act  is  an  attempt  on  the  part  of  the  legislature  to  del(\gate 
legislative  powers  to  a  municipality;  and  that,  since  the 
legislature  is  not  authorized  to  submit  to  a  popular  vote 
of  the  state  the  question  whether  or  not  an  act  proposed 
by  it  shall  become  a  law,  itcannot  submit  such  a  question 
to  the  electors  of  a  municipality;  that  by  the  act  the 
choice  of  selecting  two  different  forms  of  goverainent  is 
left  to  the  electors  of  each  city,  Avhich  choice  the  legisla- 
ture has  not  the  power  or  the  riglit  to  delegate  to  the 
electors  of  a  municipality. 

The  provision  of  the  constitution  referred  to  by  its 
express  terms  is  concerned  only  with  the  g()^•er^ment  of 
the  state,  and  does  not  attempt  to  limit  tlie  h^gislature  as 
to  its  pow^er  to  prescribe  the  manner  in  which  municipal- 
ities or  local  subdivisions  of  the  state  may  administer  their 
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local  affairs.  The  constitution  committed  to  the  legisla- 
ture the  sj;eneral  power  to  create,  regulate  and  govern 
such  municipalities  and  the  authority  to  pa*ss  laws  pro- 
viding all  the  administrative  details  necessai'j,  except  as 
to  a  few  matters  where  such  powers  are  exi>ressh^  limited 
l)y  its  terms.  This  question  has  been  raised,  considered  at 
length,  and  decided  in  a  number  of  recent  cases  in  other 
states  where  similar  acts  have  been  passed,  and  courts  in 
i^eneral  have  taken  the  same  view^  We  believe  it  only 
necessary  to  refer  to  the  reasoning  in  these  opinions  on 
this  point.  Erl'erson  v.  City  of  Des  Moines,  137  la.  452; 
Cole  V.  Dorr,  80  Kan.  251 ;  liryan  v.  Vosfi,  143  Ky.  422,  136 
S.  W.  884. 

On  the  general  subject  of  the  poAverij  of  the  legislature 
to  submit  to  electors  of  a  local  subdivision  of  the  state  the 
(juestion  whether  they  shall  adopt  or  reject,  as  applying  to 
such  subdivisions,  the  provisions  of  a  general  law,  many 
cases  are  cited  in  8  Cyc.  840,  note  17.  In  this  state,  so  far 
as  has  been  brought  to  our  attention,  the  right  of  the 
citizens  of  a  county  to  vote  ui)on  the  division  of  the  same, 
or  to  vote  upon  the  adoption  of  the  "Herd  law,"  or  upon 
the  question  as  to  whether  bounties  should  be  paid  by  the 
(•(mnty  for  the  killing  of  wild  animals,  has  never  been 
([uestioned.  We  conclude,  therefore,  that  it  was  within 
tlie  power  of  the  legislature  by  general  law  to  allow  the 
(Sectors  of  all  cities  in  the  same  class  to  adopt  or  reject 
the  commission  plan  of  government. 

It  is  next  contended  that  the  act  is  unconstitutional  for 
tlie  reason  that  it  is  a  local  and  sjTccial  law,  and  thereby 
violates  section  15,  art.  Ill  of  the  constitution;  that,  if 
tlie  electors  of  one  municipality  should  adopt  the  commis- 
sion form  of  government  and  other  cities  of  the  same  clans 
should  refuses  to  adopt  that  form,  the  electors  w^ould  be 
])ermitted  to  do  that  which  the  legislature  is  prohibited 
from  doing,  and  that  thereby  various  forms  of  government 
lui*  municii)aliti(\s  belonging  to  the  same  class  are  made 
possible.  We  think  the  act  is  not  inimical  to  the  constitu- 
tion for  this  reason.     It  is  a  general  act  ai)plying  to  all 
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cities  within  the  state  of  over  5,000  inhabitants  and  oper- 
ates  on  all  cities  alike  within  the  class.  It  affords  to  each 
city  within  its  t^rms  opportunity  to  select  its  system  of 
government.  The  mere  fact  that  the  ultimate  result  may 
be  that  some  cities  of  the  state  may  have  a  difterent  form 
of  government  from  others  does  not  necessarily  make  this 
a  special  or  local  law. 

In  In  re  Petition  of  Cleveland,  52  N.  J.  Law,  188,  7  L.  R. 
A.  431,  tJie  facts  were  that  an  act  of  the  legislature  of  New 
Je^rsey  vested  in  the  resi)ective  mayors  of  the  cities  of  the 
state  the  power  to  appoint  certain  municipal  ofBcera  in 
substitution  for  certain  previously  existing  methods  of 
appointment,  and  the  law  was  made  oi)erative  only  in 
cities  which  elected  to  accept  its  provisions.    The  city  of 
Jersey  City  accepted  the  provisions  of  the  act  and  the 
mayor  thereupon  filled  the  municipal  offices.     Prior  in- 
cumbents contested  the  validity  of  the  statute,   among 
other  gi'ounds,  for  the  reason  that  the  act  was  special  and 
local.     The  language  of  the  court  is  so  apt  that  we  quote 
it:    "The  alleged  vice  in  the  law,  mainly  relied  upon  to 
overthrow  it,  is  that  it  is  local  and  special,  and  therefore 
proscribed  by  our  constitutional  provision.    In  tliis  argu- 
ment it  is  an  obvious  and  fundamental  fact,  which  must  be 
ever  present  in  mind,  if  we  would  not  be  misled,  that  the 
grant  of  the  powers  of  local  government  inevitably  leads 
to  diversity.   The  object  of  delegating  powers  is  to  enable 
local  governments  to  make  such  diverse  laws  as  they  may 
deem  expixiient.     The  grant  of  such  i>OAvers  implies  that 
diversity  is  requisite.    If  uniformity  was  to  be  preserved,, 
the  legislature  would  establish  an  inflexible  and  uniform 
code  for  all  localities,  leaving  nothing  optional.     If  we 
hold  that  the  fact  that  diversity  arises  out  of  the  use  or 
application  of  a  legislative  act  is  destructive  of  its  validity, 
we  must  affirm  that  the  constitution  of  our  state,  in  its 
present  form,  absolutely  forbids  the  deh^gation  of  jwwers 
of  local  government.    Such  a  proposition,  I  think,  no  one 
will  seriously  advocate.    Uniformity  in  results  cannot  co- 
exist with  the  right  of  local  self-government  until  all  men 
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sliall  be  of  one  mind.  No  one  will  assert  that  an  act  is 
local  or  special  which  gives  to  all  the  cities  of  this  state 
the  riglit  to  establish  by  ordinance  the  mode  in  which  their 
subordinate  officers  shall  be  elected.  Under  snch  a  statute, 
one  city  might  make  the  t<?nure  of  office  a  term  of  years, 
another  during  good  behaviour,  and  a  third,  at  the  will 
of  the  common  council.  Such  diverse  results  in  the  exe- 
cution of  the  granted  power  obviously  could  not  outlaw 
the  act  of  the  legislature.  The  authority  granted  to  all  is 
the  same;  the  dissimilaritv  is  in  its  use — a  dissimilarity 
inherent  in  the  idea  of  local  government.  The  uniformity 
exacted  by  the  constitutional  mandate  must  be  sought  for, 
not  in  the  results  which  flow  from  the  free,  unhampered 
exercise  of  the  granted  power  of  local  government,  but  in 
the  fact  that  every  locality  is  afforded  a  like  right  to  adopt 
and  exercise  in  its  own  way  the  sjune  jwwers  which  are 
bestowed  ui>on  every  other  like  political  body.  To  the 
one  no  privilege  must  be  offered  for  acceptance  which  is 
not  extended  to  the  other.  The  authority  given  must  be 
the  same ;  it  may  be  executed  in  a  different  way,  or  in  the 
same  way,  at  the  option  of  the  recijuent.  That  is  the  uni- 
formity to  which  the  judicial  declaraticms  in  the  adjudged 
cases  in  this  state  must  be  referred."  See,  also,  State  i\ 
Holmes,  68  N.  J.  Law,  192,  53  Atl.  76.  The  same  question 
is  treated  of  at  length  in  the  leading  case  of  Eckerson  t\ 
City  of  Des  Moines,  supra^  where  it  is  held:  "The  fact  that 
it  is  possible,  or  even  probable,  that  some  one  or  more 
cities  may  not  avail  themselves  of  the  provisions  of  an 
act  granting  special  powers  to  the  class  of  cities  to  whicli 
they  belong  will  not  affect  the  uniform  application  of  the 
law  if  all  who  do  accept  it  are  to  l>e  governed  alike.  A 
law  which  is  a  complete  enactment  when  it  leaves  the  leg- 
islative department  is  not  objectionable  as  a  delegation 
of  the  legislative  power,  because  containing  a  provision 
that  it  shall  not  become  operative  except  upon  a  vote  of 
the  i)eople  to  whom  it  is  made  applicable." 

The  principles  announced  and  disctussed  in  these  deci- 
sions are  the  same  as  those  announced  by  this  court  in 
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Allan  V,  Kennardy  81  Neb.  289.  In  that  case  it  is  said: 
"It  is  settled  law  in  this  state,  as  well  as  in  most  others 
having  like  constitutional  restrictions,  that  where  a  law  is 
general  and  uniform  througliout  the  stiite,  oi)erating  alike 
upon  all  persons  and  localities  of  a  class,  it  is  not  open  to 
the  objection  that  it  is  local  or  special  legislation  {State 
V.  Graham,  16  Neb.  74 ;  State  v.  Berlca,  20  Neb.  375 ;  Yan 
Horn  V.  State,  46  Neb.  62;  Livingston  L,  &  B.  Ass^n  v. 
Drtnnmondy  4&  Neb.  200),  and  it  is  unnecessary  to  do  more 
than  state  the  principle  in  this  connection.  See,  also, 
State  V.  Frank,  61  Neb.  679."  See,  also,  Cole  v.  Dorr,  80 
Kan.  251;  1  Sutherland  (Lewis)  Statutory  Construction 
(2d  ed.)  sec.  201,  and  cases  cited. 

There  is  no  requirement  in  the  constitution  that  the  de- 
tails of  local  government  shall  be  the  same  in  all  cities  of 
like  population.  Cities  in  the  same  class  so  far  as  popula- 
tion is  concerned  may  and  often  do  have  quite  different 
methods  of  local  government  in  some  details  of  administra- 
tion. That  which  is  illegal  in  one  city  may  be  legal  in  an- 
other, depending  upon  the  different  ordinances  in  effect. 
Moreover,  in  classification  by  population  tiie  line  of  difft^r- 
entiation  is  almost  imperceptible.  What  essential  differ- 
ence is  there  to  justify  placing  a  city  of  10,000  inhabitfiiits 
in  one  class  and  a  citj^  of  9,999  inhabitants  in  another? 
The  real  difference  becomes  obvious  only  as  each  city  re- 
cedes in  population  from  the  dividing  line,  yet,  it  cannot 
be  successfully  contended  that  acts  makins^  chissification 
on  such  a  basis  are  local  or  special  in  their  nature. 

The  remaining  objections  urg(Ml  by  the  relator  are  an- 
swered in  the  opinions  in  the  case^  cited  and  will  not  be 
further  considered. 

A  brief,  however,  has  been  filed  by  counsel  appearing  as 
friends  of  the  court,  suggesting  certain  other  provisions 
which  it  is  claimed  render  the  statute  unconstitutional. 
The  title  of  the  act  is  "An  act  for  the  gOA  ernment  of  all 
cities  having,  according  to  the  lant  preceding  state  or  na- 
tional census,  five  thousand  or  more  population,  and  to 
enable  such  cities  to  adopt  the  provisions  of  this  act  called 
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the  ^Commission  Plan  of  City  Govennnent/  "  It  is  argued 
tliat  since  tlie  title  shows  that  the  act  can  only  apply  to 
cities  having  5,000  population,  according  to  the  national 
census'  of  1910,  cities  hereafter  reaching  5,000  population 
are  not  within  its  terms,  which,  under  the  doctrine  of  State 
V.  Scotty  70  Neb.  685,  is  a  violation  of  section  15,  art.  Ill 
of  the  constitution.  The  operation  of  the  act  condemned 
in  State  v,  Scott,  supra,  was,  by  its  terms,  limited  to  coun- 
ties having  a  population  of  50,000  according  to  the  census 
of  1900.  There  were  only  two  counties  in  the  state 
coming  within  the  class.  It  was  held  that,  since  the 
act  could  never  apply  to  any  other  counties,  it  was 
local  and  special  in  a  matter  which  the  constitution 
required  to  be  general.  By  the  terms  of  section  1  of  the 
act  under  consideration,  it  is  provided  that  "any  city  in 
this  state  now  or  hereafter  having,  according  to  the  last 
officially  taken  and  promulgated  state  or  national  census, 
five  thousiind  or  more  population,  may  adopt  the  provi- 
sions of  this  act,"  etc.,  so  that  the  act  is  not  subject  to  the 
vice  iK)inted  out  in  the  Scott  case. 

It  is  contended,  however,  that  section  1,  in  so  far  as  it 
refers  to  any  census  taken  hereafter,  is  void,  for  the  reason 
that  this  portion  of  the  act  is  broader  than  its  title.  We 
are  not  inclined  to  take  such  a  narrow  view.  The  title 
may  be  said  to  be  ambiguous  to  a  slight  extent,  but  the 
section  immediately  following  is  specific.  The  title  may 
reasonably  be  held  to  apply  to  cities  having,  at  the  time 
they  vote  on  the  adoption  of  the  act,  5,000  population,  ac- 
cording to  the  last  preceding  census.  A  title  is  not  ex- 
pected to  specify  minutely  all  the  provisions  of  the  act. 
In  Ncbrasla  Loan  db  BuUdinij  Ass'n  v.  Perkins ^  61  Neb. 
254,  it  is  said:  "It  is  not  essential  that  the  title  chosen 
by  the  legislature  bo  tlie  most  appropriate;  if  it  indi<iates 
the  scope  and  imr]>ose  of  the  act,  it  is  suffutient  State  v. 
Bemis,  45  Neb.  724;  fn  re  White,  33  Neb.  812.  Neither  is 
it  necessary  that  the  title  inform  its  readers  of  the  specific 
contents  of  the  bill.  If  it  indicates  the  subject  of  the  pro- 
posed legislation,  it  meets  all  essential  requirements.     It 
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needs  uot  that  it  be  a  complete  abstract  and  epitome  of 
the  contents  of  the  bill.  If  no  portion  of  the  bill  is  foreign 
to  tlie  subject  of  legislation,  as  indicated  by  the  title,  how- 
ever ireneral  the  latter  may  be,  it  is  in  harmony  with  the 
ccmstitutional  mandate.  Boggs  v.  Washington  County, 
10  Neb.  297;  Hopkins  t\  Scott,  38  Neb.  661;  State  v. 
ifoore.  48  Neb.  870.''  The  provision  of  section  11,  art.  Ill 
of  the  constitution,  sliould  not  be  given  such  a  narrow  and 
technical  construction  as  to  require  the  title  to  contain  an 
index  to  qr  abstract  of  the  provisions  of  the  bill.  Alperson 
r.  Whalen,  74  Neb.  680;  3  Neb.  Syn.  Digest,  sees.  132-136, 
p.  2908.  Unless  the  pur]>ose  of  the  constituti<m  makers 
to  prevent  suiTcptitious  legislation  has  been  thwarted,  the 
court  will  not  be  warranted  in  holding  that  an  act  of  the 
legislature  is  void  because  a  better  title  might  have  been 
adopted. 

It  is  next  suggested  that  section  17  of  the  act  violates 
the  provision  of  the  IMU  of  Rights  relatiA^e  to  freedom  of 
speech.  Even  if  this  be  true  and  the  section  is  void  for 
that  reason,  it  can  be  eliminated  without  affecting  in  any 
degree  the  remainder  of  the  act.  It  could  not  have  been 
an  inducement  to  its  passage.  The  views  of  tliis  court  as 
to  the  meaning  of  section  5,  art  I  of  the  constitution,  have 
been  fully  expressed  in  the.  majority  opinicm  and  in  the 
dissenting  opinion  of  the  writer  in  State  v.  Junkin^  85 
Neb.  1,  10,  and  it  is  unnecessary  to  repeat  tliem. 

Objection  is  made  to  sections  5,  7  and  8,  witli  reference 
to  the  manner  of  printing  the  official  ballot,  and  it  is  said 
that  these  provisions  are  in  violation  of  the  constitutional 
provision  that  '*all  elections  shall  be  free;  and  there  shall 
lye  no  hindrance  or  imi>ediment  to  the  right  of  a  qualified 
voter  to  exercise  the  elective  franchise."  Const.,  art.  I, 
sec.  22.  We  do  not  unflerstand  that  the  act  i^rohibits  or 
prevents  any  voter  from  writing  the  name  of  any  candi- 
date ui)on  the  ballot,  either  at  the  prinmry  or  general  elec- 
tion. In  fact,  as  to  the  primary,  it  is  provided,  after  stat- 
ing in  what  manner  the  names  of  candidates  shall  be 
placed  on  the  ballot:     "In  all  other  respects  the  general 
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character  of  the  -psLjyer  ballot  to  be  used  shall  be  the  same 
as  authorized  by  the  ^Australian  Ballot  Law'  of  the  state." 
( Sec.  6. )  And,  as  to  the  city  election,  it  is  provided :  "In 
all  other  respects  the  general  laws  in  force  in  any  such 
city  resi)ecting  the  holding  and  conducting  and  declaring 
the  result  of  any  such  regular  or  general  city  election  shall 
apply,  so  far  as  the  same  are  applicable  and  not  inconsist- 
ent with  the  provisions  of  this  act."  (Sec.  8.)  We  under- 
stand the  provision  that  the  only  candidates  "whose  names 
shall  be  placed  upon  the  official  ballot"  (sec.  7)  at  the  city 
election  means  that  these  are  the  only  candidates  whose 
names  shall  be  printed  on  the  official  ballot,  and  we  find 
no  prohibition  against  any  voter  inserting  the  names  of 
such  other  persons  as  he  may  desire  to  vote  for. 

It  is  also  objected  that  section  21,  which  provides  for 
the  removal  of  any  incumbent  of  the  office  of  councilman 
by  means  of  an  election  held  upon  a  petition  filed  by  a 
specified  number  of  voters,  is  amendatory  of  prior  statutes. 
It  will  be  observed  that  the  "councilman"  who  is  subject 
to  removal  under  the  provisions  of  this  section  is  the  offi- 
cer who  is  provided  for  by  the  terms  of  this  act,  and  that 
this  section  does  not  apply  to  the  holder  of  any  municipal 
office  created  by  any  other  statute.  Since  section  21  does 
not  affect  or  modify  the  provisions  of  prior  statutes,  it 
cannot  be  said  to  be  amendatory  of  them.  In  any  event, 
the  recall  j^rovisions  of  this  section  may  be  eliminated  and 
still  the  main  provisions  of  the  act  remain  effective,  since 
it  cannot  have  been  one  of  the  main  inducements  to  the 
passage  of  the  act.  If  the  occasion  ever  arises  for  a  direct 
attack  upon  it,  and  it  is  pointed  out  that  for  other  reasons 
this  section  violates  any  of  the  provisions  of  the  consti- 
tution, the  court,  even  though  we  hold  the  act  is  valid, 
may  still  consider  whether  for  any  reason  this  section  is 
vulnerable  to  attack.  It  may  be  said,  however,  that  as  a 
general  rule  offices  created  by  the  legislature  may  be  con- 
trolled by  that  body,  that  the  term  of  officers  may  be 
shortened,  the  office  abolished,  or  changes  made  in  the 
duties  to  be  performed,  without  violation  to  any  constitu- 
tional provision. 
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It  is  also  contended  that  since  it  is  provided,  in  sub- 
stance, in  section  19,  that  all  general  state  laws  governing 
the  several  classes  of  cities  described  in  the  act  which  are 
inconsistent  with  the  provisions  of  this  act  shall,  npon 
its  adoption  by  any  city  and  the  election  of  officers  there- 
under, be  deemed  and  held  to  be  repealed,  and,  in  section 
24,  that  any  city  which  shall  have  operated  for  more  than 
four  years  under  the  provisions  of  the  act  may  abandon 
its  provisions*  and  organization  thereunder,  and  accept 
the  provisions  of  the  general  law  of  the  state  then  appli- 
cable to  such  cities  by  a  majority  vote  at  a  special  election, 
these  provisions  are  inconsistent  with  each  other;  that,  if 
under  the  provisions  of  section  19  the  general  statu t(*s 
are  repealed  with  respect  to  such  cities,  they  cannot  ngain 
be  revived  and  made  applicable  under  the  provisions  of 
section  24.  Perhaps  it  is  unnecessary  to  anticipate  the 
contingency  that  a  city  which  has  adopted  the  commission 
plan  of  government  will  ever  desire  to  return  to  a  govern- 
ment under  the  general  laws  of  the  state,  but  we  see  no 
difficulty  in  construing  these  two  sections.  It  is  evident 
that  the  legislature  intended  that  tlie  operation  of  the 
general  laws  should  be  abrogated  or  susjKiiided  so  long  as 
the  municipality  elected  to  proceed  under  the  commission 
form  and  that  an  absolute  repeal  was  not  intended.  In 
construing  a  statute  of  doubtful  meaning,  the  rule  is  to  do 
so,  if  reasonably  possible,  so  as  to  carry  out  the  purpos^^ 
of  the  legislature,  and  when  this  purpose  and  intention  is 
manifest  it  will  prevail  over  a  seejning  conflict  in  tlie 
language.  Flayg  v.  Flagg,  39  Neb.  229;  rarker  v.  Nothomh. 
65  Neb.  315.  The  meaning  must  be  ascertained  from  a 
consideration  of  all  that  is  said  in  the  act  upon  the  same 
subject  matter.  Moreover,  since  tlie  latter  provisions 
clearly  show  that  it  was  the  intention  of  the  legislature 
that  cities  might  again  resume  the  former  metliod  of  gov- 
ernment, the  rule  applies  that  where  different  i)ortions  of 
the  same  statute  conflict  the  last  words  stand.  Van  Horn 
V.  State,  46  Neb.  62. 

At  the  oral  argument  it  was  further  contended  that  the 
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provisions  of  section  11,  vesting  in  the  council  "all  execu- 
tive or  legislative  or  judicial  powers  and  duties  hitherto 
held,  possessed  or  exercised  under  the  then  existing 
laws  governing  any  such  city,  by  the  mayor  or  mayor  and 
city  council  or  water  commissioners,''  etc.,  and  providing 
that  such  powers,  duties,  and  office  shall  thereupon  cea*st» 
and  determine,  also  violates  the  provisions  of  the  consti- 
tution. This  section,  however,  expressly  excepts  from  its 
operation  any  office  or  officer  in  the  city  named  in  the 
state  constitution,  and  city  school  or  school  district  offi- 
cers. As  we  have  seen,  the  legislature  is  not  restricted 
by  the  constitution  with  regard  to  the  creation  or  termina- 
tion of  municipal  offices,  and  it  may  provide  that  the  duties 
heretofore  exercised  by  certain  officers  may  be  exercised 
by  otliera    It  is,  therefore,  within  its  powers  to  so  enact. 

We  have  not  found  it  necessary  to  elaborate  by  an  ex- 
tended course  of  reasoning  the  principal  grounds  upon 
which  our  decision  rests.  The  act  is,  in  the  features  at- 
tacked, very  similar  to  the  statute  oif  the  state  of  Iowa, 
which  was  construed  by  the  supreme  court  of  that  state 
in  Eckerson  v.  City  of  Des  Moines^  supra,  and,  while  we 
cannot,  for  the  reason  that  this  act  is  not  identical  in  sev- 
eral respects  witli  the  Iowa  act,  apply  the  rule  that,  where 
the  legislature  adopts  the  statute  of  another  state,  the 
judicial  construction  which  it  has  already  received  in  such 
state  is  also  adopted,  much  of  the  extended  discussion  of 
principles  found  in  the  opinion  in  that  case  is  applicable. 
So,  also,  with  those  stated  in  Bryan  v,  Voss,  supra;  Cole  v. 
Dorr,  supra;  Cole  v.  Tucker^  164  Mass.  486;  Graham  v. 
Roberts,  200  Mass.  152 ;  Orrlck  v.  City  of  Ft.  Worth,  52 
Tex.  Civ.  App.  308,  114  S.  W.  677;  Iii  re  Pfahler,  150  Gal. 
71,  88  Pac.  270. 

As  a  whole,  the  act  does  not  seem  to  us  to  be  subject  to 
the  objections  urged,  and  the  resi)ondent  was  justified  in 
refusing  to  accept  the  filing  fc^.    The  writ  of  mandamus  is 

Refused. 
Reese,  C.  J.,  not  sitting. 
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Catherine  Kramer,   appellee,   v.   John    A.    Wetgaxd, 

APPELLANT. 

Filed  March  12,  1912.    No.  16,638. 

1.  Iiimitation  of  Actions:    Trespass  Upox  the  Pekhon,    Section  13  of 

the  code,  providing  that  a  civil  suit  for  assault  and  battery  must  be 
commenced  within  a  year  from  the  time  the  cause  of  action 
accrues,  does  not  apply  to  an  action  for  trespass  upon  the  person 
of  plaintiff,  resulting  in  her  pregnancy  and  in  the  subsequent 
birth  of  a  bastard  child.  • 

2.  Assault  and  Battery:     Weight  of  Evidence:     Question  for  Jury. 

In  a  civil  action  for  such  a  trespass,  the  weight  of  evidence  that 
plaintiff  made  no  outcry  when  assaulted,  and  that  for  a  time 
she  did  not  complain  of  the  assault,  is  for  the  jury,  where  her 
testimony  tends  to  show  that  she  resisted  defendant  to  the  extent 
of  her  ability. 

:j.  Evidence:  Assault.  The  rule  that,  in  a  civil  action,  a  preponder- 
ance of  the  evidence  proves  any  issue,  applies  to  a  civil  action 
for  such  a  trespass. 

Appeal  from  the  district  court  for  Boone  county: 
James  R.  Hanna,  Judge.    Affirmed. 

H.  C.  Tail,  for  appellant. 

A,  E.  Garten,  WiUinm  R.  Patrick  ami  O.  M,  Needham. 
contra. 

Rose,  J. 

Plaintiff  is  an  unmarried  woman,  and  this  is  an  action 
ff>r  trespass  upon  her  pers(m.  In  her  petiti(m  she  char2:(»s> 
defendant  with  forcible  del)auchnient,  resulting-  in  Iier 
prej^ancy  and  in  the  8ubse(|uent  birth  of  a  bastard  child. 
From  a  judgnient  in  her  favor  for  |5,0()()  defiMidant  has 
api)ealed,  relying  upon  the  followinii'  points  for  a  reversal : 

(1)  The  action  is  one  for  damaj^es  for  assault  and  battery 
and  is  barred  bv  the  statute  of  limitations,  because  it  was 
not  commenced  within  a  year  from  the  time  it  accrued. 

(2)  The  evidence  is  insufficient  to  prove  that  plaintiff  did 
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not  consent  to  the  acts  of  defendant,  and  for  that  reason 
does  not  sustain  the  verdict.  (3)  The  damages  are  ex- 
cessive. 

1.  If  the  suit  is  merely  a  civil  action  for  damages  result- 
ing from  af^sault  and  battery  alone,  it  is  barred,  because 
it  was  not  commenced  within  a  year  from  the  time  the 
cause  of  action  accrued,  as  required  by  section  13  of  the 
code.  The  nature  of  the  action  therefore  determines  the 
first  question.  In  the  petition  it  is  alleged:  "That  on  the 
15th  day  of  September,  1907,  at  Petersburg,  in  the  county 
aforesaid  (Boone),  the  defendant  with  force  and  violence 
made  indecent  assault  upon  the  plaintiff,  and  violently  laid 
his  hands  upon  her  and  her  the  said  plaintiff  then  and 
there  overcame  and  then  ai\d  there  wickedly  defiled,  de- 
bauclied  and  carnally  knew  her,  w  hereby  she  became  sick 
and  pregnant  with  child,  and  so  remained  for  a  long  space 
of  time,  to  wit,  for  the  space  of  about  nine  months;  at  the 
expiration  of  which  time,  and  on  the  8th  day  of  July,  1908. 
she  was  delivered  of  the  child  of  which  she  was  so  preg- 
nant." Defendant  argues  that  those  allegations  charge 
assault  and  battery  and  that  the  action  was  brought  to 
recover  damages  therefor.  Wliile  the  acts  of  which  com- 
plaint is  made  include  the  elements  of  assault  and  battery, 
they  are  not  limited  thereto.  They  charge  a  wrong  against 
the  sex  which  is  not  generally  classified,  either  in  crim- 
inal law  or  in  civil  procedure,  as  "assault  and  battery." 
Plaintiff's  injury  extends  beyond  the  common  understand- 
ing of  those  words  as  used  in  the  statute.  According  to 
tlie  petition  defendaJit  overpowered  her  and  violently  In- 
vaded her  organs  of  generation.  As  a  result  she  must 
involuntarily  bear  the  suffering  and  the  shame  of  his  tres- 
pass and  the  burden  of  his  illegitimate  offspring.  His  vio- 
lence will  follow  her  as  long  as  she  lives,  and  may,  through 
the  means  of  reproduction,  connect  her  by  her  ravisher's 
blood  with  the  immortality  of  human  life.  This  was  not 
the  kind  of  trespass  the  legislature  had  in  mind  when 
the  words  "assault  and  battery"  were  used  in  the  statute 
of  limitations.    Plaintiff's  action  is  more  like  one  to  re- 
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cover  damages  for  rape  than  for  as^iuilt  and  battery.  In 
criminal  law  the  two  offenses  are  different,  thon^i^h  the 
elements  of  assanlt  and  battery  are  included  in  the  graver 
offense  of  rape.  A  prosecution  for  one  must  be  commenced 
within  three  yeara,  and  for  tlie  other  within  one  year, 
f'riminal  code,  sees.  12,  17,  256.  The  statute  of  limitations 
applicable  to  civil  actions  seems  to  make  a  similar  dis- 
tinction. Section  13  of  the  code  specifically  mentions  as- 
sault and  battery,  and  provides  that  a  suit  therefor  must 
be  commenced  within  a  vear  from  the  time  the  cause  of 
action  accrues.  In  limiting  the  time  for  commencing  civil 
actions,  the  statute  does  not  refer  directly  to  actions  for 
rape,  but  section  12  of  the  code  provides  that  an  action  for 
an  injury  to  the  rights  of  plaintiff,  not  arising  on  contract 
and  not  subse(iuently  enumerated,  must  be  commenced 
within  four  vears  from  the  time  it  accrues.  The  latt(T 
provision  rather  than  section  13  applies  to  this  case.  The 
distinction  here  made  seems  to  have  been  recognized  at 
common  law.  Damages  for  assault  and  battery  were  re- 
coverable in  a  civil  action,  but  damages  for  rape  were 
not,  and  where  rape  was  part  of  the  violence  proved  there 
could  be  no  recovery  for  assault  and  battery.  Deshoroufjli  v. 
Homes  J  1  Fost.  &  Fin.  (Eng.)  6;  Wellock  v.  Constaiitinr, 
9  Jurist,  pt.  1  n.  s.  (Eng.)  232.  The  distinction  is  illus- 
trated  in  the  latter  case,  wherein  the  facts  are  strikingly 
like  those  in  the  case  at  bar.  This  ditlerence  between  Uw 
nature  of  the  offenses  was  evideutlv  obs(nn'ed  by  ihi'  leiris- 
lature  when  the  statute  of  limitations  was  enacted.  Tlie 
trial  court  properly  held  that  this  is  not  a  civil  action  for 
assault  and  batterv,  and  that  therefore  it  is  not  barred  bv 
the  statute  of  limitationa 

2.  Should  the  trial  court  upon  a  consideration  of  all 
of  the  evidence  have  said  as  a  matter  of  law  that  it  was 
insufficient  to  sustain  a  verdict  in  favor  of  plaintiff"?  Did 
plaintiff  consent  to  the  unlawful  conduct  of  which  slie 
complains?  If  she  did,  she  of  course  participated  in  the 
wrong  and  cannot  recover  in  this  action.  Defendant  was 
a  married  man  about  45  yeiu's  old.  His  family  consisted 
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of  his  wife  and  five  children.  Tliey  lived  on  a  farm  near 
Petersburg.  Plaintiff  had  been  an  orphan  since  childhood, 
and  at  the  time  of  her  ravishment  was  about  23  years  of 
age.  She  liad  been  living  in  the  home  of  defendant  about 
three  years.  She  was  a  servant,  but  was  treated  as  a 
member  of  tlie  family  and  attended  church  with  them. 
She  testified  to  these  facts:  Plaintiff,  defendant,  the 
hired  man,  and  one  of  the  children  returned  from  church 
in  the  evening  before  9  o'clock,  September  15,  1907,  when 
defendant's  wife  was  away  from  home.  Shortly  afterward 
plaintiff  was  in  the  dining  room.  The  others  soon  retired, 
with  the  exception  of  defendant,  who  assaulted  her  and 
pulled  her  into  his  lap.  In  a  few  minutes  he  attempted 
to  drag  her  through  a  doorway  into  an  adjoining  bedroom. 
She-caught  hold  of  the  doorframe,  but  was  forced  through 
the  door  into  the  bedroom  and  thrown  on  the  bed.  He  tore 
her  drawers  and  ravished  her.  She  testified  that  she  re- 
sisted his  advances  to  the  extent  of  her  ability.  She  ad- 
mitted, however,  that  she  made  no  outcry,  though  the 
hired  man  and  a  son  of  defendant  were  upstairs^  and  that 
slie  did  not  tell  any  one  about  the  assault  for  several 
weeks.  She  further  testified  that  the  trespass  was  forcibly 
repeated  in  absence  of  defendant's  wife.  The  evidence 
sjiows  that  a  jury  in  a  bastardy  case  found  that  defendant 
was  the  fatlier  of  plaintiff's  child.  The  judgment  of  filia- 
tion was  affirmed  by  this  court.  Kramer  v.  Weigand,  88 
Neb.  392.  A  witness  for  plaintiff  testified  he  had  heard 
defendant  say  in  a  saloon  that  the  latter  had  sexual  in- 
tercourse with  plaintiff.  Defendant  denied  the  assault 
and  any  undue  intimacy  with  plaintiff,  but,  without  tlie 
inference  to  be  drawn  from  such  testimony,  her  proof  of 
resistance  is  uncontradicted. 

Defendant  argues  that  the  weakness  of  the  proof  of  re- 
sistance, the  failure  to  make  an  outcry  and  plaintiff's 
secrecy,  when  considered  with  all  the  circumstances,  show 
(conclusively  that  plaiutitT  ccmsented  to  defendant's  acts. 
In  her  testimony  she  explained  tliat  she  did  not  think  to 
make  an  outcry  and  that  she  was  ashamed  to  tell  what  had 
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taken  place.  While  these  are  circumstances  which  the 
jury  should  consider  on  the  issue  of  resista-nce,  they  are 
not  conclusive  evidence  of  plaintiffs  consent.  When  first 
attacked,  she  was  in  tlie  dining  room  where  she  owed 
obedience  to  all  proper  directions  of  defendant.  He  was 
nearly  twice  her  age.  She  had  lived  in  his  home  nearly 
three  years,  and  would  naturally  feel  that  she  would  re- 
ceive his  protection  there.  When  confronted  under  such 
circumstances  by  a  sudden  and  unexpected  assault  and 
seized  by  a  fear  of  being  discovered  in  a  disgraceful  situ- 
ation, a  virtuous  woman,  before  making  an  outcry,  miglit 
trust  to  her  powers  of  resistance  until  it  was  too  late,  and 
even  conceal  the  outrage  in  the  hope  of  escaping  exposure. 
It  is  well-settled  law  that  the  weight  of  evidence  sliowing 
a  failure  to  make  an  outcry  or  to  complain  of  an  assault 
are  questions  for  the  jury  in  a  civil  action.  Sta/raes  v. 
.Stevenson,  98  N.  W.  (la.)  312;  Witzica  v.  Moudry,  83 
Minn.  78;  Linville  v.  G^reen,  125  Mo.  App.  289;  Dewn  v. 
Raplee,  145  N.  Y.  319.  This  court  has  often  announced 
the  rule  that  in  a  civil  action  a  preponderance  of  the  evi- 
dence proves  any  issue.  First  Nat.  Bank  v.  Goodman^ 
55  Neb.  409;  Davidson  v.  Davidson,  70  Neb.  584;  Link 
V.  Campbell,  72  Neb.  307;  Search  v.  Miller,  9  Neb. 
26.  This  principle  is  applicable  to  the  present  case, 
and  the  evidence  outlined  is  sufficient  to  sustain  the  judg- 
ment. Hclienk  v.  Dimkeloio,  70  Mich.  89;  Rogers  v.  Winvh. 
7G  la.  546;  Beseler  v.  Stepluim,  71  111.  400;  Dean  v.  Rap- 
lee,  145  N.  Y.  319;  Dickey  v.  McDonnell,  41  111.  62. 

3.  No  sufficient  reason  for  setting  aside  the  verdict  as 
execessive  has  been  suggested,  and  none  has  been  found  in 
the  record.    It  follows  that  the  judgment  must  be 


Affirmed. 
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Bedilia  Ward,  appellee,  v.  ^Etna  Life  Insurance  Com- 
pany OP  Hartford,  appellant. 

Filed  Mabch  12,  1912.    No.  17,234. 

1.  Appeal:     Evtdencb.     The  conjectural  opinion  of  an  expert,  based 

solely  on  a  hypothetical  question  not  submitting  all  of  tb* 
material  facts,  is  insufficient  to  sustain  a  verdict. 

2.  Trial:     Directing  Vkrdict.     Where  the  evidence  is  insufficient  to 

sustain  a  verdict  in  favor  of  plaintiff,  It  is  error  for  the  trial  court 
to  overrule  a  motion  for  a  peremptory  Instruction  In  favor  of 
defendant 

Appeal  from  the  district  court  for  Douglas  county: 
Abraham  L.  Suiton,  Judge.    Reversed  with  directions. 

Qreetie  &  Breckenridge^  for  appellant. 

John  M.  Macfarland  and  Weaver  &  Oilier^  contra. 

Rose,  J. 

This  is  an  action  to  recover  f  1,500  on  a  policy  of  acci- 
dent insurance  issued  by  defendant  December  1,  1904,  to 
Frank  Ward,  a  locomotive  Hreman  in  the  employ  of  the 
Union  Pacific  Railroad  Company.  Plaintiff  is  the  mother 
of  assured  and  was  named  in  the  policy  as  beneficiary  In 
the  event  of  his  death  by  accident.  He  was  injured  August 
1,  1905,  and  died  August  17,  1905.  According  to  the  peti- 
tion, injuries  to  his  left  foot  and  left  side  and  internal  in- 
juries received  August  1,  1905,  when  he  was  engaged  in 
the  duties  of  the  employment  described,  resulted  in  his 
death.  In  the  answer  defendant  denied  that  assured  came 
to  his  death  as  the  result  of  any  accidental  injury.  From  a 
judgment  on  tlie  verdict  of  a  jury  for  the  full  amount  of 
plaintiif' s  claim,  defendant  has  appealed. 

This  is  the  fourth  appeal  by  defendant  in  this  case. 
The  former  opinions  are  reported  in  Ward  v.  JEtna  Life 
Ins.  Co.,  82  Neb.  499,  85  Neb.  471,  87  Neb.  724.  While 
acting  as  fiivuian,  assured's  left  foot  was  injured  August 
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1,  1905,  and  it  was  promptly  dressed  by  his  employer's 
surgeon.  About  ten  days  later  the  latter  c(»rtified  that 
assured  was  able  to  return  to  Iiis  work,  and  he  did  so 
August  15,  1905,  attempting  to  fire  an  engine  running 
from  Omaha  to  Grand  Island.  He  did  the  firing  until 
he  arrived  at  Central  City.  During  the  remainder  of  the 
run  he  was  sick  and  unable  to  work,  and  was  taken  to  a 
hr>spital  at  Grand  Island,  where  he  died  a  few  hours 
later.  The  weather  was  warm,  and  he  told  the  nurse  he 
drank  ice  water  and  that  he  was  taken  suddenly  with 
cramj^s  and  vomiting,  but  made  no  reference  to  his  pre- 
vious injuries.  The  physician  who  attended  him  at  the 
hospital  testified  he  died  of  heat  exhaustion.  The  sub 
stance  of  the  evidence  relating  to  assured^s  injuries  and 
to  his  subsequent  sickness  is  stated  more  fully  in  the 
opinion  delivered  on  the  third  appeal.  87  Neb.  724.  At 
the  fourth  trial  the  evidence  varied  from  that  adduced  at 
the  third  in  this  respect:  The  testimony  of  Dr.  AValkor, 
who  gave  his  opinion  as  an  expert,  was  eliminated,  and 
Dr.  Connell  testified  for  the  first  time  in  that  capacity.  It 
is  the  law  of  the  case  that  plaintiff  is  not  entitled  to  a 
recovery  on  the  insurance  contract  withoiit  proving  that 
"the  accident  was  the  sole  cause  of  the  death  of  the  in- 
sured independent  of  all  other  causes."  It  was  also  held 
that  the  evidence  at  the  third  trial  was  insufficient  to  sup- 
port a  verdict  in  favor  of  plaintiff.    87  Neb.  724. 

The  controlling  question  now  is:  Does  the  additional 
testimony  of  Dr.  Connell,  in  place  of  that  of  Dr.  Walker, 
contain  evidence  to  supi)ort  the  verdict  that  the  accident 
was  the  sole  cause  of  assured's  death  independent  of  all 
other  causes?  The  proof  relating  to  the  nature  and  ex- 
tent of  assured's  injuries  is  very  meager,  but  the  record 
shows,  as  already  stated,  that  the  surgeon  who  dressed 
the  injured  foot  certified  that  assured  was  able  to  return 
to  his  work  in  about  ten  davFj  after  tlie  injury.  Tlu* 
weather  was  warm,  and  the  physician  who  attended  liim 
in  his  last  illness  gave  "heat  exhaustion"  as  the  cause  of 
his  death.    When  in  the  hospital  assured  told  his  nurse 


54  NEBRASKA  REPORTS.  [Vol.  91 


Ward  V.  Aetna  Life  Ins.  Co. 


that  he  drank  ice  water  and  that  he  was  taken  with 
cramps  and  vomiting,  but  said  nothing  about  the  injuries 
to  his  foot  and  side.  In  this  condition  of  the  evidence 
Dr.  Connell  was  called  as  an  expert.  He  had  never  seen 
assured  and  personally  knew  no  fact  in  connection  with 
his  injuries  or  with  his  last  illness,  but  was  asked  this 
question :  "Doctor,  I  want  to  submit  to  you  a  hypothetical 
question,  and  get  your  opinion  on  the  question,  and  I  will 
state  it  in  detail:  Assuming,  doctor,  that  a  young  man 
22  years  of  age  in  good  health,  on  the  1st  day  of  August, 
1905,  received  an  injury  on  an  engine  by  having  his  foot 
crushed  and  bruised  between  the  ap^on  and  the  cab  of 
said  engine,  and  assuming  that  he  was  thereupon  com- 
pelled to  quit  work  and  remain  about  his  home  for  a 
X)eriod  of  two  weeks,  and  assuming  that  within  three 
hours  after  receiving  said  injuries  he  complained  of  pain 
in  the  left  side  reaching  down  to  the  groin,  and  assuming, 
further,  that  he  continued  to  limp  in  said  left  foot  for  said 
two  weeks,  and  assuming  that  he  complained  of  pain  in  his 
left  side  many  times  during  said  two  weeks,  and  assuming 
further  that  he  stated  to  his  relatives  on  the  15th  day  of 
August,  1905,  just  before  taking  his  run  from  Omaha  to 
Grand  Island  as  fireman,  that  he  was  not  sfrong  enough 
to  go  out,  and  assuming  that  he  fired  the  engine  for  15 
hours  out  as  far  as  Central  City,  and  that  just  before 
reaching  Central  City  he  drank  some  water  and  there- 
upon became  sick  and  vomited,  and  assuming  that  he  re- 
mained upon  the  train  for  two  hours  after  reaching 
Grand  Island,  and  tliat  within  48  hours  after  reaching 
Grand  Island  he  died,  what  in  your  oi)inion  was  the  pri- 
mary cause  of  his  death?"  This  was  answered  by  the  ex- 
pert as  follows:  "PYom  the  facts  stated  here,  and  not 
knowing  anything  about  his  condition  in  the  48  hours 
tliat  lie  was  sick,  or  the  last  48  hours  he  was  alive  not 
being  giv(Mi,  my  opinion  is  that  the  primary  cause  of  death 
would  be  from  the  injury.''  Some  of  the  conditions, 
symptoms  and  other  evidcMitial  fa.(!ts  disi'losed  by  the 
record  were  not  included  in  the  hyiMjthetical  question,  and 
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the  answer  therefore  was  not  an  opinion  based  on  all  of 
the  evidence.    On  cross-examination  the  witness  said  his  ^ 
answer  might  be  affected  by  assured's  symptoms  during 
the  last  48  hours  of  his  life,  if  the  witness  knew  what  they 
were.     When  asked  what  would  pix)duce  the  symptoms 
prec!eding  assured's  death,  as  restated  from  tlie  jwoofs,  by 
counsel  for  defendant,  the  witness  replied  that  they  could 
be  produced  by  an  "embolism" — a  t(Tm  descrilK^d  by  him 
as  follows:    "I  mean  a  clot  of  blood  in  the  ai-tery  or  vein 
at  the  seat  of  the  injury,  and  it  becoming  lo()s<nied  and 
traveling  through  the  circulj\tion  until  it  would  become 
lodged  in  some  portion  of  the  circulation  until  it  would 
produce  the   symptoms  you    have  described."     He   also 
stated  that  it  would  be  ne(!essary  to  see  the  patient  be- 
foi*e  testifying  that  such  symptoms  were  caused  by  an 
embolism,  but  that  on  the  hypothetical  question  he  would 
say  it  could  be  the  cause;  that  he  wouldn't  undertake  to 
say  tlie  death  of  assured  was  produced  by  an  embolism; 
that  he  was  not  sufficiently  informed  to  pass  judgment 
on  that  question;  that  he  wouldn^t  swear  to  what  caused 
a^.sured's  death,  but  from  the  hyiK)thetical  (luestion  alone 
his  opinion  was  that  he  died  from  an  embolism  due  to 
an  injury;  and  that  the  cause  of  the  death  was  a  matter 
of  spec-ulation.     In  answer  to  the  question,  "And  if  it 
were  true  that  he  had  cramps,  nausea  and  vomiting  as 
the  result  of  drinking  large  quantities  of  cold  water  on  a 
hot  day,  that  would  have  something  to  do  with  the  cause 
of  his  death,  might  it  not?"  he  answered:    "If  it  was  due 
to  the  water;  yes,  sir."   When  all  of  the  testimony  of  this 
expert  is  considered,  it  amounts  to  no  more  than  the  ex- 
pression of  an  opinion,  in  answer  to  a  hyix)tlietical  ques- 
tion not  submitting  all  of  the  facts,  tliat  tlie  death  of 
assured  could  have  resulted  from  his  injuries  of  August 
1,  1905,  and  that  the  drinking  of  cold  water  might  have 
had  something  to  do  with  it.     In  the  liglit  of  tlie  entire 
record,  the  opinion  is  mere  si)eculation  and  conjecture, 
and,  in  connection  with  the  facts  provicl,  is  wholly  in- 
sufficient to  sustain  a  verdict  that  the  accident  was  the 
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sole  cause  of  assured's  death  independent  of  all  other 
causes.  At  the  close  of  the  testimony  defendant  requested 
a  i>ereniptory  instruction,  which  sliould  have  been  given, 
riaintiflf  having  rei)eatedly  failed  to  establisli  by  a  pre- 
ponderance of  the  evidence  the  controviTted  fact  essen- 
tial to  a  recovery,  the  cause  will  not  be  reiuanded  for  a 
new  trial.  Instead,  the  judgment  is  reversed  and  the 
cause  remanded,  with  directions  to  the  district  court  to 
dismiss  the  action. 

Reveused. 


D.  0.  Patterson,  Trustee,  APPEfiLANT,  v.   Charles  E. 

liErrER,  APPELLEE. 

Filed  March  12,  1912.    No.  16,629. 

1.  Taxation:     Judgment:      Rin.E  of  Property.     Ambler  v.   Patterson, 

80  Neb.  570,  575,  adhered  to,  and  held  to  have  established  a  rule 
of  property  in  Nebraska  upon  the  questions  therein  decided. 

2.  Quieting  Title:  Pleading.     The   pleadings  set  out  in- the  opinion 

examined  as  a  whole,  and  held  properly  construed  by  the  trial 
court  and  sufficient  to  support  the  judgment  entered  thereon. 

Apf'EAL  from  tlie  district,  court  for  Douglas  county: 
ALEXANDER  C.  TR()UI»,  JUDGE.    Affirmed, 

D,  0.  Patterson,  pro  se. 

Thomas  W.  Blackburn,  contra. 

Pawcett,  J. 

riaintilT  brou^iht  suit  iu  the  district  court  for  Dou.irlas 
county  to  (]uiet  liis  title  to  lot  7,  in  block  4,  in  Thornburg, 
and  to  lots  (>  and  7,  in  block  6,  in  West  Cuming^  both  desig- 
nated as  additions  to  the  city  of  Omaha,  The  petition 
alleges  that  plaintiff  acquired  title  to  the  lots  in  contro- 
versy by  deeds  from  the  county  treasurer  of  Douglas 
county;  that  said  deeds  were  founded  upon  and  executed 
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in  pursuance  of  proceedings  in  the  district  court  for 
Douglas  county  in  a  state  tax  ^uit  for  the  year  1904;  that 
the  proceedings  from  the  commencement  of  said  tax  suit 
to  and  including  the  execution  of  the  deeds  were  in  all  re- 
si>ects  regular  and  valid;  that  the  district  court  had  juris- 
diction of  the  suit  and  of  all  persons  and  coriM)rations 
having  any  right,  title,  claim  or  interest  in  the  lots  de- 
scribed; that  by  virtue  of  said  proceedings  and  deeds 
plaintiff  acquired  and  now  has  a  valid  and  indefeasible 
title  in  fee  simple  to  all  of  the  lots.  The  pi^tition  then  sets 
out  the  names  of  the  persons  who,  by  the  records  in  the 
re^ster  of  deeds'  office  of  Douglas  county,  apjK^ared,  dur- 
ing all  of  the  proceedings  in  the  suit  referred  to,  to  be 
the  owners  of  the  lots  described,  and  alleges  that,  since 
plaintiff  acquired  the  title  and  possession  of  the  lots,  such 
owners  have  conveyed  the  same  by  quitclaim  deeds  tt)  tlu* 
defendant.  The  prayer  is  that  the  plaintiff  be  adjudgiMl 
the  owner  in  fee  simple  of  all  of  the  lands  d(»scribed  and 
that  his  title  may  be  quieted. 

The  answer  denies  all  allegati<ms  in  tlie  petition  not 
specifically  admitted;  admits  the  ownersliip  at  tlie  time 
of  the  commencement  of  said  tnx  suit  of  the  parties 
named  in  plaintiff's  x^etition  and  the  conveyance  by  said 
parties  of  the  lots  in  controversy  to  the  defendant;  al- 
leges that  on  behalf  of  the  parties  of  whom  he  purchased, 
and  of  himself,  defendant  offered  to  pay  plaintiff'  all  sums 
of  money  paid  by  plaintiff  to  the  county  of  Douglas  or  to 
any  of  its  officers  or  to  any  other  pers(m,  in  and  about 
the  proceedings  connected  with  the  said  case,  witli  7  per 
cent,  interest,  but  that  plaintiff  refused  to  consider  any 
proposition  whatever  except  such  sums  as  ])laintiff 
claimed  would  be  necessary  to  redeem  said  lots  from 
taxes;  and  that  plaintiff  informed  defendant  that  he 
would  not  consider  anv  tender  of  anv  less  sum ;  tliat  tlie 
I>r«)]M*rty  was  sold  at  tiix  sale  to  ])laintiff,  stating  the 
amounts  which  plaintiff  paid  as  sucli  purchaser;  that  the 
deeds  executwl  by  the  county  treasurer  to  plaintiff  \\vvi\ 
nt  the  time  tliey  were  issued,  and  at  all  times  since  have 
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been  null  and  void,  for  the  reason  tliat,  prior  to  the  execu- 
tion of  the  tax  deed,  no  notice  of  the  expiration  of  the 
Hme  of  redemption  from  the  tax  sale  and  no  final  notice, 
us  provided  in  section  33,  ch.  75,  laws  1903,  under 
wliich  said  property  was  sold,  notifying  defendant's 
gi'antors  of  the  time  when  said  real  estate  was  sold,  or  the 
time  when  the  period  of  redemption  from  such  sale  would 
expire,  were  served;  that  the  only  notice  claimed  to  have 
been  served  ui>on  said  parties  was  a  final  notice  claimed 
:o  have  been  published  and  sen-ed  by  publication;  that 
said  printed  notice  did  not  comply  with  the  law  as  ap-. 
pears  upon  the  face  thereof,  in  that  the  so-called  final 
notice  was  what  is  termed  a  blanket  notice,  covering  a 
large  number  of  lots  and  tracts  of  land  owned  by  differ- 
ent ]>ersons.  For  further  answer,  and  by  way  of  cross- 
petition,  defendant  offered  to  pay  to  plaintiff  the  sums 
which  he  had  paid  on  account  of  the  purchase  of  said 
lots,  together  with  7  per  cent,  interest;  alleges  that  de- 
fendant is  the  owner  of  the  lots  descrited,  and  that  plain- 
tiff's claim  is  a  cloud  upon  his  title;  c(mcluding  with  a 
prayer  that  the  alleged  title  set  up  in  plaintiff's  petition 
he  declared  null  and  void;  that  the  deeds  of  the  countv 
treasurer  to  plaintiff  be  declared  null  and  void  and  can- 
celed of  record  as  against  the  property  in  controversy; 
that  the  court  take  an  account  and  ascertain  the  amount 
actually  paid  in  and  about  the  proceedings  whereby  the 
pretended  deeds  from  the  county  treasurer  were  obtaine<l 
by  plaintiff,  with  interest  on  said  total  sum;  and  that  a 
decree  be  entered  that,  ui>on  j)ayment  by  defendant  of  tlie 
amount  so  foimd  due,  his  title  to  the  lots  in  controversv 
be  quieted  and  confirmed  in  him. 

For  rei)ly  x)laintiff'  admits  the  ownership  of  defendant's 
grantors  at  and  prior  to  the  confirmation  of  the  sale  in 
said  state  tax  suit  and  the  issuance  to  phiintiff  of  the 
deeds  s<^t  out;  and  alleges  that  by  s^iid  proceedings  de- 
fen<lantV  grantors  had  lost  their  title  to  the  premises  in 
(Mmtroversy  and  that  their  conveyances  io  phnntiff  w(»re 
null  and  void;  admits  the  purchase  of  the  lotis  for  the 
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sums  set  out  in  defendant's  answer  and  again  alleges 
the  regularity  of  all  pi-oceedings  and  the  validity  of  his 
deeds;  admits  that  defendant  had  tendered  to  him  full 
paATnent  of  tlie  amounts  which  he  had  paid  out  for  said 
property,  including  all  subsequent  taxes  and  costs,  with  7 
per  cent,  interest  thereon;  and  alleges  that  the  amount 
so  piiid  out  by  him,  witli  interest  at  7  per  cent.,  would  be 
fl30;  that  the  amount  so  paid  out,  with  1  per  cent,  per 
month  interest,  would  be  fl46;  that  the  tax  decree  ren- 
dered against  the  lots  was  for  the  sum  of  $271.29 ;  that, 
if  phiintilTs  deed  should  be  held  to  be  void  and  that  de- 
fendant has  tlie  right  of  redemption,  the  amount  necessary 
to  redeem  said  lots  would  be  f  514 ;  that  neitlier  the  defend- 
ant nor  his  grantors  have  redeemed  or  offered  to  redeem 
said  lots;  admits  that  the  only  final  notice  given  to  the 
owners  of  said  lots  is  the  notice  set  out  in  defendant's 
answer. 

Upon  the  trial  the  district  court  found  against  the 
plaintiff  on  his  petition  as  to  both  of  his  causes  of  action; 
that  at  the  time, of  the  commencement  of  this  suit  de- 
fendant was  the  owner  in  fee  simple  of  the  lots  in  con- 
troversy; that  plaintiff  has  no  estate  or  interest  in  said 
lots;  that  the  deeds  of  the  county  treasurer  to  plaintiff 
were  of  no  force  and  effect  and  should  be  canceled,  and 
that  the  relief  prayed  for  by  defendant  should  be  granted, 
finds  the  amount  expended  by  plaintiff  to  be  as  stated  by 
him  in  his  reply,  to  wit,  the  sum  of  $130,  and  that  plain- 
tiff is  entitled  to  a  lien  upon  the  lots  in  controversy  for 
said  sum,  together  with  interest  at  7  per  cent,  per  annum 
from  the  time  of  his  purchase  until  the  date  of  defendant's 
tender,  and  adjudged  that  defendant's  title  to  the  lots  in 
controversy  be  quieted,  subject  to  the  lien  so  found;  that 
the  deeds  referred  to  are  null  and  void  and  are  canceled  in 
so  far  as  the  lots  in  controversy  are  concerned;  that  plain- 
tiff and  all  persons  claiming  under  him  are  barred  and 
enjoined  from  claiming  any  interest  other  than  repre- 
sented by  such  lien.  From  this  decree  plaintiff  has  ap- 
pealed* 
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No  evidence  was  taken ;  the  judgment  being  rendered 
upon  the  pleadings  as  above  set  out.  The  errors  assigned 
are:  "First.  The  lower  court  erred  in  holding  the  tax 
deeds  void  by  reason  of  a  ^blanket'  notice.  Second,  The 
lower  court  erred  in  setting  aside  the  tax  deed  and  in 
quieting  ai>p<*llce's  title  upon  payment  only  of  the  amount 
the  lots  sold  for  at  the  sale  instead  of  the  amount 
of  the  decrees  against  the  lots.  Third.  Tlie  court  erretl 
in  setting  aside  the  tax  deeds  and  quieting  appellee\s 
title  upon  payment  of  the  bid  price,  witli  sub  taxes  and 
costs  and  witli  interest  at  only  7  per  cent." 

In  his  brief  plaintiff  concedes  that,  under  the  holding 
of  this  court  in  Ambler' v,  Patterson^  80  Neb.  570,  the 
"blanket''  notice  rendered  the  deeds  void,  but  he  urges 
that  our  decision  in  that  case  was  wrong  and  asks  us  to 
now  reciMle  therefrom.     The  reason  given  for  asking  us 
to  review  that  question  is  "that  the  question  was  not 
fully  presented  to  the  court  upon  the  hearing  of  that  case 
— no  ref(»ren(e  to  the  question  being  made  in  either  plain- 
tiff's or  defendant's  briefs  filed  tlierein,  and  as  the  au- 
thority upon  whicli  this  court  based  its  decision  Avas  to 
some  ext<»nt  later  modified  by  the  supreme  court  of  Iowa," 
in  certain  (»ases  noted.     We  have  not  taken  the  time  to 
examine  the   l)riefs    ftle<l   upon. the  original   hearing  of 
Amhlcr  v.  Pattcr.son,  but  we  have  examined  the  brief  filed 
at  tliat  time  in  supimrt  of  a  motion  for  reliearing,  and 
find  that  nn  able  l)i'ief  of  23  printed  pages,  propjired  by 
counsel  of  liigli  standing,  was  submitted.    In  80  Neb.  575, 
in  passing  u])()n  the  motion  for  rehearing,  Mr.  Commis- 
sioner DuFFiE  said :    "A  motion  for  rehearing,  supported 
by  a  brief  of  unusual  merit,  induced  us  to  order  a  reargu- 
ment  of  tlie  case,  and  to  reexamine  the  opinion  herein." 
The  opinion  upon  rehearing  then  proceeds  to  consider  the 
argument  advanced  in  support  of  the  contention  that  the 
original  o])ini(m  was  wrong,  and  concludes  tlius:     "Fur- 
ther  consideraticm  and  reflection  has  convinced  us  tJmt 
our  former  holding  is  riglit,  and  shonld  be  adhered  to." 
Plaintiff  liere  was  defendant  in  that  suit.     He  was  given 
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a  full  hearing  at  that  time.  The  opinion  and  judgment 
of  this  court  complained  of  were  carefully  considered  on 
the  application  for  a  rehearing  and  adhered  to.  The 
judgment  there  announced  has  stood  unchanged  and  un- 
challenged for  more  than  three  years,  and,  considering 
the  nature  of  the  question  involved,  it  ought  now  to  be 
considered  as  a  rule  of  property  in  this  state.  We  must 
therefore  decline  to  again  consider  the  question.  This 
disposes  of  plaintiflf's  first  assignment. 

The  second  and  third  assignments  may  be  considered 
together,  and,  we  think,  must  both  be  decided  adversely 
to  plaintiflf's  contention.  The  case  under  consideration 
here  is  a  plain,  ordinary  suit  to  quiet  title.  Plaintiflf 
bases  his  title  upon  deeds  received  by  him  in  a  proceed- 
ing which  he  sets  out.  He  asserts,  and  relies  throughout 
the  trial  upon  the  assertion,  that  those  deeds  were  valid 
and  vested  in  him  a  perfect  and  indefeasible  title.  The 
question  of  redemption  from  a  tax  sale  is  not  raised,  but 
his  demand  simply  is  that  his  title  be  quieted  because  of 
the  fact  that  he  holds  what  he  alleges  are  valid  deeds 
which  vest  in  him  the  title  to  the  property.  Defendant 
alleges  that  the  deeds  are  invalid  and  never  vested  any 
title  whatever  to  any  of  the  property  in  plaintiflf,  but 
offers  to  do  equity  by  repaying  plaintiflf  the  considera- 
tion which  he  i>aid  for  his  void  deeds,  together  with  all 
moneys  that  he  had  paid  out  or  expended  in  connection 
therewith  and  for  subsequent  taxes,  etc.,  together  with  7 
per  cent,  interest.  We  think  this  was  all  tliat  defendant 
was  required  to  do,  and  that  the  trial  court  was  right  in 
so  holding. 

The  judgment  of  the  district  court  is  therefore 


Affibmed. 
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Goodyear  Tieb  &  Rubber  Company,  appellant,  v.  Frank 

W.  Bacon,  appellee. 

Filed  Mabch  12,  1912.    No.  16,640. 

1.  Evidefnce:    Books  of  Account.    Section  346  of  the  code  defines  the 

circumstances  under  which  books  of  account  ^re  receivable  in 
evidence.  The  evidence  in  the  case  at  bar  examined,  and  held 
entirely  insufficient  to  bring  the  offer  of  plaintiff's  books  of  ac- 
count within  the  provisions  of  said  section. 

2.  Evidence  examined,  and  held  sufficient  to  sustain  the  action  of  the 

trial  court  in  directing  the  verdict. 

Appeal  from  the  district  court  for  Douglas  county : 
Howard  Kennedy,  Judge.    Affirmed. 

William  N.  OhamherSj  for  appellant. 

Baldrige,  De  Bord  &  Fradenhurg^  contra. 

Pawcett,  J. 

This  action  was  instituted  in  the  county  court  of  Doug- 
las county  upon  an  account  for  merchandise  sold  and  de- 
livered to  defendant.  By  his  answer  in  that  court  defend- 
ant denied  one  item  in  the  account,  aud  claimed  a  dis- 
count  on  the  residue  of  10  per  cent.,  and  offered  to  con- 
fess judgment  for  the  balance,  with  interest  to  the  time 
of  filing  the  answer,  and  for  costs.  When  the  case  reached 
the  district  court  by  appeal,  defendant  filed  a  simihir 
answer  and  offer  to  confess  judgment.  When  plaintiff 
rested,  defendaut  moved  the  court  to  direct  a  verdict  in 
favor  of  plaintiff  for  the  amount  for  Avhich  defendant  had 
offered  to  confess  judgment,  with  interest  to  the  time  of 
making  his  offer  in  the  county  court.  This  motion  was 
sustained,  a  verdict  entered  in  accordance  therewith,  and 
judgment  entered  ui)on  the  verdict,  from  which  plaintiff 
appeals. 

The  only  "points"  assigned  in  plaintiff's  brief  are: 
Did  the  evidence  prove  the  allegations  of  the  petition  to 
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such  an  extent  tliat  the  case  sliould  not  have  l>een  taken 
from  the  jury?  That  the  court  erred  in  ruling  out  the 
following  question  asked  of  the  witness  Nash,  who  was  a 
bookkeeper  in  the  office  of  the  plaintiff  at  Akron,  Ohio: 
"Q.  You  may  state  the  amount  appearing  on  the  books  of 
the  Goodyear  Tire  &  Rubber  Company  as  owing  to  said 
company  by  Frank  W/  Bacon,  the  defendant,  Omaha, 
Nebraska;"  and  that  the  court  erred  in  excluding  ex- 
hibit B. 

It  would  serve  no  good  purpose  to  set  out  tlie  evidence. 
We  have  carefully  read  it  all  and  find  tliat  it  is  ample  to 
sustain  the  trial  court  in  directing  a  verdict  as  was  done. 
As  to  the  second  and  third  p<jints  above  set  out,  it  is 
sufficient  to  say  that  neither  the  books  of  tlie  company  nor 
exhibit  B  were  established  in  any  such  manner  as  to  ren- 
der them  competent  as  evidence  against  the  defendant. 
Code,  sec.  346. 

The  judgment  of  the  district  court  was  clearly  right, 

and  it  is 

Affirmed. 


John  Tioer,  appellee,  v.  Button  Land  Co^ipany  et  al., 

appellants. 

Filed  March  12,  1912.    No.  17,006. 

Quieting  Title:  Evidence:  Fuaud.  Evidence  examined  and  partially 
set  out  in  the  opinion,  held  sufficient  to  sustain  the  findings  and 
decree  of  the  district  court. 

Appeal  from  the  district  court  for  Lancaster  county: 
Lincoln  FnasT,  Judge.     Affirmed. 

Flanshurg  &  Williams  and  Leonard  A.  Flaushurg,  for 
appellants. 

E.  J.  Clements^  contra. 
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Fawobtt,  J. 

From  a  decree  of  the  district  court  for  Lancaster 
county,  (canceling  certain  notes  and  a  mortgage  upon  the 
northAvest  quarter  of  section  29,  township  11,  range  8,  in 
Lancaster  county,  and  ordering  the  execution  of  a  dee<l 
hy  jihiintiflf  to  defendant  H.  E.  Cril>son  for  certain  lands 
in  C'ostiHa  county,  Colorado,  together  witli  certsiin  shares 
in  two  iiTigation  companies  in  that  county,  and  cancel- 
ing a  deed  to  the  land  in  Lancaster  county,  alvove  de- 
scrihed,  executed  by  plaintiff  to  one  H.  Ros«,  and  a  deed 
to  said  lands  executed  bv  said  Ross  to  defendant  Free, 
and  quieting  plaintiff's  title  in  and  to  said  land,  defend- 
ants appeal. 

The  brief  of  defendants  contams  three  assignments  of 
error,  as  the  grounds  upon  which  the  appeal  is  based: 
(1)  That  the  evidence  is  not  sufficient  to  sustain  the  find- 
ings and  decree.  (2)  That  there  was  no  fic.tual  fraud  on 
the  part  of  defendants  and  no  damage  to  plaintiff,  and 
that  in  any  event  plaintiff,  by  his  acts  and  conduct  after 
discovering  the  fraud  and  deception,  waived  his  right  to 
rescind.  (3)  That  the  settlement  pleaded  was  in  full 
force  and  effect,  and  that  the  court  erred  in  not  giving 
full  faith  and  credit  thereto. 

The  record  shows  that  defendants  A.  L.  and  B.  G.  But- 
ton are  brothers,  and  in  1908  were  doing  business  under 
the  name  of  "Button  Land  Co."  Their  stationery  set 
forth  that  the  company  had  a  capital  of  $300,000;  that  A. 
L.  Button  was  president  and  B.  G.  Button  seci-etary  and 
treasurer.  In  February,  1908,  W.  S.  Tiger,  a  brother  of 
plaintiff*,  who  Avas  then  in  the  service  of  the  Buttons  as 
a  soliciting  agent,  contracted  with  them  for  the  purchase 
of  80  acres  of  land  in  the  San  Luis  Valley,  Colorado,  for 
the  sum  of  |2,800,  upon  which  he  paid  $600  in  cash,  and 
agreed  to  apply  certain  of  his  salary  on  the  purchase  price 
of  said  land.  While  so  employed  he  introduced  plaintiff 
to  his  employers.  The  Buttons  at  that  time  wei^  con- 
ducting excursions  from  Lincoln  to  the  San  Luis  Valley. 
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Ujwjn  one  of  those  excui*sit)us,  wliicii  started  from  Lin- 
coln about  March  S,  1908,  plaintiff,  with  a  number  of 
others,  accomi)anied  the  Buttons  on  a  trip  through  the 
valley  named.  IMaintiff  testified  that  when  they  reacheil 
tlie  valley  the  Buttons  had  conveyances  ready  in  which 
they  took  the  excursionists  to  Monte  Vista,  and  showed 
them  some  inigated  farms  near  that  place,  telling  them 
what  immense  crops  were  rais<.^d  on  the  land  sliown,  that 
the  land  was  selling  for  1350  to  $200  an  acre,  and  that 
the  land  which  they  had  to  sell  WiXK  just  as  good  as  that 
land.  On  the  day  following,  the  excursionists,  including 
plaintiff,  were  taken  by  the  Buttons  and  shown  tlie  lands 
which  they  wished  to  sell.  These  lands  w(*re  in  tlie  vi- 
cinity  of  Mosca.  On  this  trip  plaintiff  rode  in  a  caiTiage 
with  defendant  A.  L.  Button.  Much  of  the  land  shown 
had  the  ai)peanmce  of  having  been  improved  and  culti- 
vated and  then  abandoned.  Plaintiff  asked  ]Mr.  Button 
the  reason  for  this,  and  was  informed  by  him  that  it  ^^•as 
on  account  of  the  lands  being  in  litigation^  which  resulted 
in  the  water  being  shut  off  and  that  the  people  had  to 
move  out,  but  that  the  litigation  had  been  settled  and 
many  of  them  were  returning  again.  Just  before  reach- 
ing a  certain  quarter  section,  Mr.  Button  told  phiintiff 
that  the  place  they  were  coming  to  was  a  bargain;  that 
the  owner,  who  lived  in  Iowa,  had  been  holding  it  at  $50 
an  acre,  but  had  been  speculating,  was  hard-up  for  money, 
"and  had  given  them  an  option  on  it  at  .^40  an  acre  cash ; 
that  the  time  was  nearly  up  and  tliey  had  to  sell  it  pretty 
([uick;"  that  he  told  plaintfff  that  this  land  was  just  as 
good  as  that  he  had  shown  them  at  Monte  Vista;  that  two 
water  rights  went  with  it  sufficient  to  irrigate  the  land, 
and  that  it  wiis  a  great  bargain  at  |40  an  acre;  that  he 
told  Mr.  Button  that  he  (plaintiff)  knew  nothing  about 
that  country  or  the  land  or  of  iiTigated  lands,  and  that 
if  he  bought  he  would  have  to  depend  on  Mr.  Button's 
judgment  for  he  knew  nothing  about  it;  that  Button  told 
him  he  could  do  so  "as  they  had  investigated  it  and  kncAv 
it  was  all  right;"  that  he  then  told  Button  that  he  had  no 
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money  with  which  to  buy  land;  that  if  he  bought  it  he 
would  have  to  put  a  mortgage  on  his  Ijancaster  county 
farm;  that  Mr.  Button  said  they  would  attend  to  that; 
^^that  he  could  get  the  money  for  plaintiff  any  day ;"  that 
plaintiff  relied  upon  the  statements  and  representations 
made  by  Button  and  was  thereby  induced  to  and  did  agree 
to  purchase  the  quainter  section  at  |40  an  acre.  Upon 
their  return  to  Nebraska,  Button  had  a  mortgage  pre- 
pared for  |6,400  upon  plaintiff's  farm  in  Lancaster 
county,  which  the  undisputed  evidence  shows  was  then 
wortJi  $16,000,  encumbered  by  a  $1,500  mortgage.  The 
mortgage  for  $6,400  was  executed  by  plaintiff  and  )\is 
wife  and  delivered  to  Button.  For  this  plaintiff  was  en- 
titled to  receive  a  deed  to  the  quarter  section  of  land  in 
Colorado,  clear  of  all  incumbrancea  This  mortgage  was 
(executed  to  defendant  J.  W.  Drown,  as  mortgagee. 
Drown  is  the  father-in-law  of  defendant  B.  G.  Button. 
After  entering  into  the  agreement  for  the  purchase  of 
the  quarter  section  of  land  in  Colorado,  and  before  the 
execution  of  any  deed  therefor  to  plaintiff,  defendants 
Button  undertook,  as  agents  for  plaintiff,  to  sell  his  eijuity 
ill  the  Lancaster  county  farm,  which  at  that  time,  under 
the  undisputed  evidence,  was. worth  $8,100.  For  doing 
this  they  were  to  receive  a  commission  of  $400.  Shortly 
afteif  undertaking  the  sale  of  this  equity,  Button  repre- 
sented to  plaintiff  that  he  could  obtain,  in  exchange  for 
his  equity,  two  quarter  sections  of  the  Colorado  land, 
situated  not  far  from  the  quarter  he  had  already  pur- 
chased, each  of  which  was  equally  as  good  land  as  the 
first  (luarter,  and  was  worth  from  $35  to  $40  an  acre. 
IMaintiff  stated  to  him  that  he  did  not  know  anything 
alx>ut  tlie  land,  but  would  have  to  trust  to  them  entirely ; 
that  if  they  thought  it  was  a  good  deal  for  him,  and  if 
they  could  sell  the  land,  to  go  ahead  and  make  the  trade. 
Shortly  thereafter  defendant  took  a  man  to  plaintiff's 
home  upon  the  Lancaster  county  fann,  representing  hini 
to  be  the  owner  of  the  Colorado  land  (but  who  was  in  fact 
an  employee  of  the  Buttons),  who  had  come  to  look  the 
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f<u*in  over.  Plaintiflf  showed  him  through  the  buildings 
aud  he  departed.  This  Avas  on  Saturday.  On  Monday 
A.  L.  Button  informed  plaintiflf  that  he  had  succeeded  in 
making  the  trade,  and  stated  that  he  never  had  worked  so 
hard  in  his  life  to  gat  a  deal  through.  Button  then  had 
a  deed  of  plaintiff's  land  prepared,  running  to  H.  Ross 
a*s  grantee,  who  plaintiflf  supposed  was  the  owner  of 
the  Colorado  land,  but  who  was  in  fact  a  sister-in-law 
of  one  of  the  Buttons.  Up  to  this  time  plaintiflf  had 
not  received  a  deed  from  the  Buttons  to  any  of  the 
Colorado  lands.  The  evidence  shows  that  the  state- 
ments made  by  Button  to  plaintiflf,  when  they  were  out 
upon  the  Colorado  land,  that  the  owner  of  the  land 
had  been  holding  the  same  at  |50an  acre,  but  on  account 
of  being  hard-up  was  willing  to  make  a  sacrifice  aud 
sell  it  at  |40  an  acre,  were  untrue.  Mr.  Foster,  who 
was  the  then  owner  of  that  land,  testified  that  he  had 
not  been  engaged  in  any  speculation,  was  not  hard 
pressed  for  money,  had  neved  asked  $50  an  acre  for  Uw 
land,  but,  on  the  contrary,  at  the  very  time  Button  made 
the  representations  above  set  out,  he  had  the  quarter 
section  listed  with  a  real  estate  agent  at  Colorado 
Springs  at  |13.75  an  acre,  payable  $1,000  in  cash  and  a 
moi-tgage  upon  the  proj^erty  for  the  otiier  $1,200.  After 
Button  had  succeeded  in  making  his  deal  with  plaintiflf 
and  had  obtained  from  him  the  $6,400,  mortgage,  he  then 
sought  out  Mr.  Foster's  agent  at  Colorado  Springs  and 
]>urchased  the  quarter  section  of  land,  which  he  had  sold 
to  plaintiflf  for  $6,400,  for  $2,400,  tnkmg  a  deed  therefor 
in  the  name  of  his  sister,  H.  E.  Gibson.  He  paid  the 
agent  $1,000  in  cash  and  executed  a  mortgage  in  the 
name  of  H.  E.  Gibson  for  $1,200,  the  other  $200  goinu 
to  the  agent  as  commission.  After  making  the  agree- 
ment with  plaintiflf  to  trade  him  the  other  two  quarter 
sections  for  his  equity  in  his  Lancaster  county  farui,  of 
the  value  of  $8,100,  they  obtained  from  one  Albert  S. 
Harper  a  deed  to  H.  E.  Gibson  for  one  quarter,  and 
from  one  Oliver  H.  Blank  a  deed  to  Gibson  for  the  otlier 
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quarter,  paying  for  each  quarter  fSOO.  Button  then,  in 
the  name  of  H.  E.  Gibson,  executed  a  deed  to  plaintiff 
for  th§  three  quarter  sections,  subject  to  the  |1,200 
mortgage  upon  the  first  quarter,  in  favor  of  Mr.  Poster 
from  whom  they  had  purchased  it.  For  the  f400  com- 
mission, which  they  were  to  receive  from  plaintiff  for 
selling  his  farm,  they  obtained  plaintiff's  note.  It  will 
be  seen  that  the  f  1,200  mortgage,  which  they  had  i>lain- 
tiff  assume,  plus  the  f400  commission  note  which  they 
received  from  him,  exactly  equalled  the  amount  which 
they  paid  for  the  two  quarter  sections  of  land  they  had 
traded  him  in  exchange  for  his  equity.  So  that,  instead 
of  receiving  a  commission  of  $400  for  their  services,  they . 
received  the  equity  in  the  farm,  worth  |8,100;  and  for 
the  mortgage  of  |6,400,  which  they  received  from  plain- 
tiff, they  paid  out  $2,400,  making  their  total  profit  in 
the  round-up  of  plaintiff  which  they  had  succeeded  in 
making,  $12,100.  The  evidence  shows  that  neither  Drown, 
who  was  named  as  mortgagee  in  the  $6,400  mortgage,  nor 
H.  E.  Gibson,  in  whose  name  the  title  to  the  Colorado 
lands  was  taken  and  then  conveyed  to  plaintiff,  nor  H. 
Ross,  in  whose  name  the  deed  to  the  Lancaster  county 
farm  was  taken,  had  any  interest  in  any  of  the  transac- 
tions or  knew  anything  about  them,  but  that  in  all  of  these 
transactions  the  Buttons  were  the  real  parties  interested, 
and  the  three  relatives  named  were  mere  dummiea  The 
evidence  also  shows  that  the  deed  from  H.  E.  Gibson  to 
plaintiff  for  the  Colorado  lands  was  never  signed  by  Mrs 
Gibson,  but  that  the  name,  "H.  E.  Gibson,"  was  signed 
by  A.  L.  Button,  who  admitted  upon  cross-examination 
that  he  may  have  attempted  to  imitate  the  handwriting  of 
H.  E.  Gibson  in  making  the  signature.  The  deed  is  ac- 
knowledged before  one  Nellie  Sheehy,  notary  public,  who 
certified  that  "H.  E.  Gibson  (Single)"  personally  ap- 
peared before  her  and  acknowledged  the  execution  of  the 
deed  to  be  "his"  voluntary  act  and  deed.  Miss  Sheehy 
was  an  employee  of  the  Buttons.  Mr.  Button  attempts  to 
justify  his  action  in  signing  the  deed  as  was  done,  by  tes- 
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tiding  that  he  had  a  power  of  attorney  from  his  sister, 
H.  E.  Gibson,  authorizing  him  to  sign  her  name  to  deeds 
and  other  instruments,  and  that  he  supposed  that  it  was 
all  right  to  sign  tliat  way.     It  is  incredible  that,  aftt^r 
transacting  business  as  a  real  estate  dealer  for  about  20 
years,  in  seven  states  and  territories,  with  offices  in  some- 
thing like  15  cities  in  those  states,  he  should  be  ignorant 
of  the  fact  that  his  power  of  attorney  did  not  give  him 
authority  to  sign  a  deed  in  any  sucli  manner.    That  tlie 
whole  scheme  of  using  the  names  of  tlieir  relatives^  and  in 
using  the  initials  of  the  christian  names  of  the  two  ladies, 
was  to  hide  their  tracks  and  enable  them  to  carry  out  their 
"peculiar"   methods,   is   apparent.    The  learned   district 
judge,  sitting  as  a  court  of  equity,  and  weighing  the  evi- 
dence introduced  upon  the  trial   of  the  case,   regarded 
these  transactions  as  so  unconscionable  that  he  set  them 
all  aside.    We  are  now  asked  to  reverse  the  action  of  the 
learned  district  judge  upon  the  ground  that  the  evidence 
is  not  sufficient  to  sustain  the  judgment    Our  answer  must 
be  that  far  less  evidence  than  is  sliown  in  the  record  be- 
fore us  would  have  been  sufficient 

But  it  is  sjiid  that  plaintiff,  by  his  acts  and  conduct  after 
discovering  the  fraud  and  deception,  waived  his  rii-Iit  to 
rescind.    It  is  true  that,  after  discovering  the  deception 
and  fraud  which  had  been  practiced  upon  him,  plaintiff 
who  had  been  a  farmer  all  his  life,  did  not  act  with  the 
promptness  that  would  Iiave  been  shown  by  men  of  experi- 
ence  in  the  business  world.    He  may  have  been  more  trust- 
ful than  a  shrewder  man  would  have  been,  but  in  a  court 
of  equity  cupidity  is  not  a  good  offset  against  stupidity 
We  hold  that  tlie  evidence  was  sufficient  to  sustain  the 
decree;  that  actual  fraud  on  the  part  of  defendants  and 
damage  to  plaintiff  are  shown,  ajad  that  plaintiff's  acts 
after  discovering  the  fi-aud,  were  not,  under  the  circum- 
stances shown,  Sufficient  to  constitute  a  waiver  of  his  rio-ht 
to  maintain  tliis  suit.  " 

Was    the   settlement   pleaded   in    def<»ndants'    answer 
proven?   We  think  not.    While  it  is  sworn  to  by  one  of  the 
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defendants  and  one  of,  the  employees  in  their  office,  and 
by  the  witness  Wilson  ( who  we  think  was  successfully  im- 
peached), the  circumstances  surrounding  the  transaction 
and  the  execution  of  the  so-called  settlement  agreement, 
exhibit  3,  the  inclusion  tlierein  of  the  adjustment  of  the 
matters  in  controversy  between  defendants  and  plaintiff's 
brotlier,  together  with  the  fact  that  the  f400  note,  which 
defendants'  witnesses  say  was  produced  from  defendants' 
safe  and  placed  upon  tlie  table  before  plaintiff  and  defend- 
ants at  tlie  time  of  the  execution  of  the  agreement,  was  not 
delivered  to  plaintiff,  but  was  retained  by  defendants  and 
found  in 'their  possession  at  the  time  of  the  trial,  all  so 
strongly  corroborate  the  testimony  of  plaintiff  that  the 
(listi'ict  court  was  justified  in  discrediting  defendants'  wit- 
nesses and  finding  for  the  plaintiff  upon  that  i>oint. 

We  do  not  deem  it  necessary  to  refer  to  or  discuss  any 
of  the  authorities  cited.  There  is  no  question  of  law  in- 
volved in  this  suit  which  is  not  perfectly  familiar  to  every 
member  of  the  profession.  We  think  counsel  for  plaintiff 
is  warranted  in  his  contention  that,  when  defendants 
undertook  to  represent  plaintiff  in  the  sale  of  his  equity 
in  the  Lancaster  county  farm,  a  fiduciary  relation  was  cre- 
ated between  them,  and  that  the  rules  of  law  requiring  a 
full  disclosure  by  and  the  utmost  good  faith  on  the  part  of 
an  agent  in  dealing  with  his  principal  apply;  and  that, 
defendants  having  themselves  merged  the  deal  as  to  the 
first  quarter  section  into  their  subsequent  dealings  with 
plaintiff  as  his  agent,  the  whole  transaction  from  start  to 
finish  should  be  treated  as  one.  Tliere  is  no  theory  of  law 
or  in  equity  that  will  warrant  our  disturbing  the  righteous 
judgment  entered  by  the  district  court. 

The  judgment  is  therefore  in  all  things 

Affirmed. 
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Herman  Barnhabd  bt  al.,  appellants,  v.  Virgh^  F. 

Barnhard  bt  au,  appellees. 

FnJED  Maboh  12,  1912.    No.  16,639. 

Appeal:  Afftrmange.  The  evidence  is  found  to  be  insufflcient  to 
support  a  judgment  in  favor  of  the  plaintiffs,  and,  that  being 
the  only  question  presented,  the  judgment  of  the  district  court 
dismissing  the  action  is  alZbrmed. 

Appeal  from  the  district  court  for  Boone  county: 
James  N.  Paul,  Judge.    Affirmed. 

H.  C.  Vail,  for  appellants. 

A.  E.  Garten,  contra. 

Sedgwick,  J. 

In  the  years  1880  and  1881  the  defendant  Virgil  F. 
Barnhard  was  the  owner  of  the  quarter  section  of  land  in 
question,  which  was  occupied  as  a  homestead  by  himself 
and  his  wife,  Minerva  Barnhard.  These  plaintiffs  are  the 
children  and  grandchildren  of  the  defendant  Virgil  F. 
Barnhard  and  the  said  Minerva  Barnhard,  and  have 
brought  this  action  to  establish  an  interest  in  their  favor 
in  the  land.  They  allege  that  during  the  years  mentioned 
Virgil  F.  Barnhard  conveyed  the  land  by  deed  to  his  wife, 
Minerva  Barnhard,  and  that  some  five  years  afterward 
Minerva  Barnhard  died,  and  that  the  children  of  Miner\^a 
Barnhard  inherited  the  land  from  their  mother  subject  to 
the  life  estate  of  Virgil  F.  Barnhard.  One  of  the  daugh- 
ters of  the  defendant  Virgil  F.  Barnhard  and  Minerva 
Barnhard  refused  to  join  in  bringing  the  action  and  was 
for  that  reason  made  a  defendant.  Another  daughter  was 
joined  as  plaintiff,  but  afterward  renounced  all  interest 
in  the  land  and  asked  to  be  dismissed  from  the  action.  Tlie 
district  court  found  for  the  defendants  and  dismissed  the 
action,  and  the  plaintiffs  have  appealed. 
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The  defendant  Virgil  P.  Barnhard  denied  that  he  ever 
conveyed  the  land  to  Minerva  Barnhard,  and  this  is  the 
question  now  presented  in  this  appeal.  The  plaintiffs  in- 
sist that  the  evidence  is  of  such  a  character  as  to  require 
the  finding  that  the  deed  was  executed  and  delivered  aj9 
alleged. 

It  appears  that  the  defendant  Virgil  P.  Barnhard  con- 
tinued to  occupy  the  premises  as  a  homestead,  and  some 
17  years  before  the  commencement  of  this  action  he  wa>? 
married  again,  and  together  with  his  present  w^ife  has 
continued  to  occupy  the  premises  as  their  home  up  to  the 
present  time.  If  the  contention  of  the  defendant  is  right 
and  no  deed  was  executed  by  him  to  his  former  wife,  his 
present  wife  has  an  interest  in  the  land  and  will  be  en- 
titled to  occupy  the  same  as  her  home  during  her  life.  She 
was  not  made  a  party  to  these  proceedings,  but  this  fact 
is  not  now  insisted  upon,  and  we  will  dispose  of  the  case 
upon  other  grounds. 

The  plaintiffs  called  one  W.  J.  Jfelson  as  a  witness,  who 
liad  resided  at  Albion,  in  Boone  county  (in  which  county 
the  land  lies),  for.  several  years  from  1871  to  1882,  and 
was  well  acquainted  with  Mr.  and  Mrs  Barnhard.  He 
appears  to  be  a  reliable  witness,  and  testified  that  he  re- 
membered the  transaction  of  making  a  deed  "for  that 
homestead  land,"  and  that  in  1880,  or  "along  there  some 
time,"  Mr.  Barnhard  and  his  wife  came  to  him  "about 
s(mie  i)rotoction  against  a  debt.  I  think  it  was  some  col- 
lections tliat  the  bank  held  against  them.  I  think  it  was 
a  thrashing  machine  they  had  some  diflSculty  about,  and 
they  were  pressed  about  the  matter  and  spoke  to  me  about 
what  would  be  exempt,  and  the  matter  was  talked  over 
at  that  time,  and  they  had  more  land  than  their  home- 
stead and  they  inquired  of  me  about  making  a  deed  to  Ub 
wife.  I  had  some  doubt  whether  a  man  could  deed  to 
his  wife.  It  waa  an  unsettled  question  at  that  time,  and 
I  had  to  take  some  time  to  examine  into  it,  and  I  decided 
they  could  and  I  made  a  deed  for  them  and  turned  it  over 
to  Mi's,  Barnhard."    They  also  called  a  Mr.  Eobinson  as 
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with  him,  executing  the  mortgage  as  his  wife.  No  claim 
was  made  by  Mrs.  Barnhard  or  by  any  of  these  plaintiffs 
of  any  interest  in  the  land  until  this  action  was  begun. 
There  was  no  evidence  tending  to  show  that  Mr.  Barnhard 
conveyed  this  land  to  his  wife  as  a  gift.  So  far  as  any 
motive  is  shown  for  making  and  receiving  this  deed  it 
was  for  the  purpose  of  delaying  creditors.  The  plaintiffs 
allege  this  to  be  a  sufficient  reiison  for  making  the  con- 
veyance because  the  land,  although,  the  homestead  at 
that  time  and  not  worth  more  than  |2,000,  was  increasing 
in  value,  and  for  that  reason  both  parties  to  the  deed 
tliought  that  they  would  be  more  secure  if  the  convey- 
ance were  made.  But,  nevertheless,  the  plaintiffs  also 
contend  that  there  could  be  no  fraudulent  intent  on  the 
l)art  of  the  parties  to  the  deed,  which  would  prevent  the 
interference  of  a  court  of  equity  on  behalf  of  either  of 
them,  because  the  land  was  a  homestead  and  wholly  ex- 
empt. If  such  a  conveyance  was  innocently  made  and 
was  not  intended  nor  received  as  a  gift,  it  would  convey 
no  beneficial  interest.  The  defendant  Barnhard  testified 
directly  and  positively  that  no  such  deed  was  ever  exe- 
cuted. There  are  other  circumstances  than  those  already 
suggested  which  tend  to  support  him  in  this  testimony. 
No  such  deed  could  be  found,  and,  even  if  it  were  executed 
for  tlie  purpose  of  protecting  the  parties  to  it  against 
the  claims  of  creditors,  it  was  afterward  disregarded  by 
both  parties  when  they  mortgaged  the  land,  and  was  evi- 
dently never  delivered  and  relied  upon  as  p,  valid  convey- 
ance. We  think  that  the  evidence  is  wholly  insufficient  to 
establish  the  plaintiffs'  claim. 

The  judgment  of  the  district  court  is 

Affibmbd. 
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Patrick  Eoddy,  APPEr.LEB,  v.  Missouri  Pacific  Railway 

Company,  APPELiiANT. 

Filed  March  12,  1912.    No.  16,756. 

1.  Appeal:    Abandonment  of  Appeal.    If  the  petition  alleges  two  dia- 

tinct  causes  of  action  and  the  judgment  is  for  a  gross  amount 
upon  both  causes  of  action,  the  defendant  will  not  be  held  to 
have  abandoned  his  appeal  to  this  court  from  the  Judgment  as 
rendered,  although  the  verdict  finds  specially  upon  each  camse  of 
action  and  the  errors  assigned  in  the  brief  relate  to  one  cause 
of  action  only. 

2.  :     Abstract.     If   the  party  preparing  the  abstract  has  not 

given  the  other  party  an  opportunity  to  make  suggestions  as  to 
what  the  abstract  should  contain,  and  has  purposely  or  carelessly 
omitted  matters  material  to  the  determination  of  the  case,  and 
such  defects  are  complained  of  and  supplied  in  an  additional 
abstract  by  the  other  party,  the  rules  will  be  construed  liberally 
in  favor  of  the  party  not  in  fault. 

3.  Railroads:    Setting  Out  Fire:     Evidence.     The  evidence  which  to 

stated  in  the  opinion  is  found  to  be  insufficient  to  support  the 
judgment. 

Appeal  from  the  district  court  for  Otoe  county: 
Le.vndi:r  M.  PEMHtiKToX,  JuDGE.  RcvcTiscd  with  direc- 
tions, 

F.  A.  Brogan  and  B,  P.  Waggencr^  for  appellant 
Thomas  I\  Roddy  and  A.  A,  Bischof,  contra. 

Sedgwick,  J. 

The  plaintiff  in  his  i)etition  alleged  two  causes  of  action, 
and  judgment  was  entered  in  his  favor  upon  both  of 
them.  The  defendant  has  appealed,  and  alleges  that  the 
evid(»nce  is  insufficient  to  support  the  judgment  upon  the 
second  cause  of  action.  The  second  cause  of  action  was 
for  damages  caused  by  a  fire  which  passed  over  the  plain- 
tiffs land  and  injured  his  trees  and jperliaps  other  prop- 
erty.   It  was  alleged  that  this  fire  was  caused  by  the  neg- 
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ligence  of  the  defendant,  and  the  question  is  whether  this 
allegation  is  supported  by  the  evidence. 

1.  The  first  objection  is  that  the  defendant's  motion  for 
a  new  trial  in  the  district  court  was  properly  overruled 
because  it  was  a  joint  motion,  "being  directed  to  both 
causes  of  action  in  plaintiff's  petition."  It  is  recited  in 
the  plaintiff's  brief  that  the  appellant  abandoned  its  ap- 
peal with  reference  to  the  first  cause  of  action.  The  as-" 
signments  of  error  in  the  defendant's  brief  are  wholly  with 
reference  to  the  second  cause  of  action,  no  errors  being 
assigned  directly  affecting  the  first  cause  of  action.  This 
waiving  of  errors  as  to  one  cause  of  action  cannot  be  said 
to  be  an  abandonment  of  the  appeal  in  any  respect,  and  we 
find  nothing  in  the  abstract  of  the  record  from  which  it 
can  be  determined  that  tlie  defendant  has  abandoned  its 
appeal.  In  the  motion  for  a  new  trial  the  defendant  as- 
signed errors  in  connection  with  both  causes  of  action. 
The  jury  found  the  amount  of  plaintiff's  damages  on  each 
cause  of  action  separately,  but  the  judgment  of  the  court 
was  for  the  gross  amount.  No  separate  judgment  was 
entered  on  the  first  cause  of  action.  The  appeal  was 
necessarily  taken  from  the  judgment  as  entered.  If  the 
court  had  entered  judgment  on  each  cause  of  action  sepa- 
rately, the  question  might  have  been  presented  whether 
the  defendant  could  appeal  from  one  of  those  judgments 
without  appealing  from  the  other  also.  In  the  condition 
of  this  record  we  do  not  think  that  this  question  is  pre- 
sented.   This  objection  of  the  plaintiff  is  not  well  taken. 

2.  The  plaintiff  has  discussed  in  the  brief  some  matters 
that  are  not  disclosed  by  the  abstract.  The  abstract  was 
prepared  by  the  defendant,  and,  if  found  to  be  deficient  or 
incorrect  in  any  respect,  the  plaintiff  should  have  fur- 
nished an  abstract  correcting  those  defects.  If  the  party 
preparing  the  abstract  has  not  given  the  other  party  an 
opportunity  to  make  suggestions  as  to  what  the  abstract 
should  contain,  and  has  puiposely  or  carelessly  omitted 
matters  material  to  the  determination  of  the  case,  and 
such  defects  are  explained  in  an  additional  abstract  by  the 
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lend  such  assistance  is  no  more  than  right  and  duty,  no 
matter  how  the  fire  originated.  It  may  be  tliat  one  of  the 
defendant's  trains  did  pass  this  place  at  the  time  the  fire 
originated,  and  that  the  engine  thi*ew  out  sparks  which 
caused  the  fire,  but  such  a  supi)osition  is  wholly  con- 
jectural and  not  supported  by  any  evidence  whatever. 
Under  this  evidence  conjectures  as  to  an  entirely  different 
origin  of  the  fire  may  be  indulged  with  equal  propriety. 
Judgments  cannot  be  supported  by  such  conjectures,  and 
this  judgment  is  unsupported.  The  plaintiff  is  entitled 
to  an  affirmance  upon  remitting  the  amount  found  by  the 
jury  ui)on  the  second  cause  of  action.  The  judgment  as 
entered  is  reversed,  and  the  district  court  will  enter  a 
judgment  upon  the  verdict  for  the  amount  found  upon  the 
first  cause  of  action,  and  proceed  further  upon  the  second 
cause  of  action  in  accordance  with  this  opinion. 

Reversed  and  remanded. 


Pine-Ule  Medicine  Company,  appellee,  v.  Yodbb  & 

Eply,  appellants. 

FiUED  March  26,  1912.    No.  16,653. 

1.  Pleading:    Capacity  to  Sue:    Demurrer.    Where  it  appears  on  the 

face  of  the  petition  that  the  plaintiff  has  no  legal  capacity  to  sue, 
such  defect  should  be  taken  advantage  of  by  demurrer,  and  not 
by  answer. 

2.  :    :    Answer:    Surplusage.    Where  the  defect  appears 

upon  the  face  of  the  petition  and  the  defendant  answers  to  the 
merits,  a  statement  in  his  answer  that  the  plaintiff  has  no  legal 
capacity  to  sue  will  be  treated  as  surplusage. 

3.  Evidence  examined,  and  found  sufficient  to  sustain  the  judgment. 

Appeal    from    the    district    court    for    Gage    county: 
Leandeb  M.  Pemberton,  Judge.  Affirmed, 

A,  D.  McCandless,  for  appellants. 

8.  D.  Killen,  contra. 
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Barnes,  J. 

Action  for  the  recovery  of  money  alleged  to  be  due  from 
defendants  to  plaintiff  for*  certain  proprietary  medicines 
sold  and  delivered  to  defendantvS  on  a  written  order.  It 
appears  that  the  cause  was  originally  connnenced  in  the 
county  court  of  Gage  county,  whe^e  the  plaintiff  had  the 
judgment,  and  the  defendants  appealed. 

Plaintiff's  petition  in  the  district  court  was  entitled 
"The  Pine-Ule  Medicine  Company,  Plaintiff,  v.  Yoder  & 
Eply,  a  partnership  formed  for  the  purpose  of  doing  busi- 
ness in  the  state  of  Nebraska,  and  not  incorporated,  con- 
sisting of  Elva  Yoder  and  Eply    (first  Christian 

name  unknown),  partners,  Defemlants.'^  Then  followed  a 
statement  of  the  plaintiff-s  cause  of  action,  and  there  was 
attached  to  the  petition  as  an  exhibit  a  writtcm  order  for 
the  medicines,  for  sale  of  which  recovery  was  sought,  to- 
gether Avith  a  list  of  the  medicines  alleged  to  have  been 
sold  and  delivered  to  the  defendants.  To  this  petition 
the  defendants  filed  an  answer  in  part  as  follows:  First. 
That  the  plaintiff  has  no  legal  capacity  to  sue,  and  ther<»- 
fore  cannot  maintain  this  action  as  shown  by  the  petition. 
Second.  That  the  allegations  of  said  petition  are  not 
sufficient  to  constitute  a  cause  of  action  in  favor  of  tlu* 
plaintiff  and  against  the  defendants,  or  to  entitle  plaintiff 
to  the  relief  demanded.  Third.  Defendants  denv  each 
and  every  allegation  in  said  petition  contained.  Fourth. 
A  plea  to  the  merits,"  in  which  it  was  alleged  that  tlie  de- 
fendants took  the  agency  from  plaintiff  for  the  sale  of 
certain  g<x)(Ls,  a  part  of  which  they  sold;  that  the  contract 
was  terminated,  and  that  all  goods  on  hand  w(»re  delivered 
to  the  plaintiff  prepaid,  and  the  amount  due  for  the  goods 
sold  was  remitted  to  and  accepted  and  retained  by  plain- 
tiff. The  reply  was  a  general  denial.  Upon  a  trial  to  the 
court  without  the  intervention  of  a  juiy,  the  plaintiff 
again  had  the  judgment,  and  the  defendants  have  ap- 
X)ealed. 

Defendants  assign  error  as  follows:     IMaintiff  has  no 
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legal  capacity  to  sue  or  maintain  the  axjtion.  Second. 
The  petition  does  not  state  facts  suflScient  to  constitute  a 
cause  of  action.  Third.  The  finding  and  judgment  of  the 
court  are  contrary  to  law;  the  finding  and  judgment  of 
the  court  are  contrary  to  the  evidence,  and  are  not  sup- 
ported by  any  competent  evidence. 

In  disposing  of  the  first  assignment  of  error,  it  is  suffi- 
cient to  say  that  want  of  plaintiff's  legal  capacity  to  sue 
appeared  upon  the  face  of  the  petition.  Therefore,  the 
plaintiff  should  have  taken  advantage  of  this  defect  by 
demurrer,  as  provided  by  the  second  subdivision  of  sec- 
tion 94  of  the  code.  Section  96  of  the  code  provides: 
"When  any  of  the  defects  enumerated  in  section  94  do 
not  appear  upon  the  face  of  the  petition,  the  objection 
may  be  taken  by  answer;  and  if  no  objection  be  t^ken 
either  by  demurrer  or  answer,  the  defendant  shall  be 
deemed  to  have  waived  the  same,  except  only  the  objec- 
tion to  the  jurisdiction  of  the  court,  and  that  the  petition 
does  not  state  facts  sufficient  to  constitute  a  cause  of  ac- 
tion." It  thus  appears  that,  where  the  defect  complained 
of  is  apparent  upon  the  face  of  the  petition,  it  is  not  to  be 
challenged  by  answer. 

It  may  be  suggested  that  the  first  paragraph  of 
the  answer  is  in  effect  a  demurrer ;  and,  if  the  answer  had 
contained  nothing  more  than  tliat  paragraph,  it  miglit 
have  been  considered  as  a  demuri'er;  but  when  the  de- 
fendants answered  over  to  the  merits  thev  waived  the 
objection  that  the  plaintiff  did  not  have  the  legal  capacity 
to  sue.  The  rule  is  well  settled  that  by  answering  to  the 
merits  the  defendant  waives  his  right  to  demur  to  the 
plaintiff's  petition,  and  that  part  of  his  answer,  which  in 
form  amounts  to  a  demuiTer,  will  be  treated  as  surplusage. 
Kyner  v.  Whittemore^  90  Neb.  188.  It  follows  that  the 
defendants'  first  assignment  of  error  must  fail. 

It  is  contended  that  the  petition  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action.  It  is  argued 
that  the  original  contract  atbiched  to  the  plaintiff's  peti- 
tion, and  found  in  the  bill  of  exceptions,  is  a  contract  of 
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agency,  and  not  one  of  sale.  By  the  terms  of  that  inRtiii- 
ment  the  plaiatiflf  appointed  the  defendants  retail  dis- 
trlbnting  agents  for  the  sale  of  its  medicines,  and  agreed 
that  the  defendants  miglit  purchase  of  the  plaintiff  the 
proprietary  medicines  manufactured  by  it  (naming  them) 
for  certain  prices  therein  siHH'ified.  Certain  restrictions 
were  contained  in  the  instrument  which  bound  defend- 
ants not  to  sell  plaintiff's  medicines  to  wholewile  or  retail 
dealers,  not  accredited  agents  of  the  company,  nor  to  any 
person,  firm  or  corporation  at  less  than  the  retail  price 
printed  on  each  package  of  its  remedies.  The  contract 
also  contained  certain  other  restrictions,  and  it  was  pro- 
vided that,  in  case  of  a  violation  of  those  provisions,  tlie 
plaintiff  sliould  be  entitled  to  recover  $24  as  li(iuidated 
damages.  There  ifollowed  an  order  for  the  purcliase  of  the 
medicines  in  question,  wliich  was  signed  by  the  defend- 
ants. It  is  therefore  apparent  from  tlie  terms  of  tlie 
order  itself  that  the  defendants  purchased  the  remedies 
for  which  the  plaintiff  sued  to  recover  the  purchase  price. 

An  examination  of  the  record  discloses  that  the  plain- 
tiff's testimony  was  sufficient  to  sustain  the  judgment; 
and,  the  defendants  having  offered  no  evidence,  it  follows 
that  the  judgment  complained  of  was  right. 

For  the  foregoing  reasons,  the  judgment  of  the  district 
court  is 

Affirmed. 
Reese,  C.  J.,  not  sitting. 


A.  L.  Chase,  Administrator,  appellee,  v.  Chicago,  Bur- 
lington &  QuiNCY  Railway  Company,  appellant. 

Filed  March  26,  1912.    No.  16,622. 

1.  Haster  and  Servant:  Injury  to  Servant:  Defective  Appliances: 
Duty  of  Master.  Where  a  boy,  between  the  age  of  17  and  18, 
Inetperienced  in  railroad  work,  was  employed  at  night  as  a 
hostler  helper,  and  a  part  of  his  duty  was,  when  the  engines  were 
taken  to  the  coal  chutes,  to  go  upon  the  top  of  the  tender,  to  call 
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up  to  the  man  in  charge  of  the  chute,  whose  station  was  above, 
and  ask  from  which  bin  the  coal  was  to  be  taken,  to  indicate  to 
the  person  moving  the  engine  where  to  stop,  to  lower  the  apron 
in  order  to  deliver  the  coal,  to  distribute  it  in  the  tender,  and 
to  raise  the  apron  thus  closing  the  chute,  all  being  done  by  the 
light  of  a  lantern,  and  it  appeared  that  the  track  was  defective 
so  that  the  engine  and  the  structure  of  the  coal  chute  were  in 
dangerous  proximity,  and  that  iron  bolts  projected  from  the  side 
of  the  posts  supporting  the  structure,  held  that  it  was  the  duty 
of  his  employer  to  warn  him  of  the  peculiar  dangers  connected 
with  the  coaling  of  engines  at  that  place. 

2. :    :    .    An  employee  is  entitled  to  assume  that 

his  employer  has  used  due  care  to  provide  reasonably  safe 
appliances  for  the  doing  of  his  work.  Knowledge  of  the  increased 
hazard  from  the  negligent  construction  or  location  of  a  structure 
in  dangerous  proximity  to  a  defective  railway  track  will  not  be 
imputed  to  a  boy  between  17  and  18  years  of  age  who  had  been 
employed  for  about  three  weeks,  doing  his  work  at  night  by  the 
light  of  a  lantern,  merely  because  he  was  aware  of  the  general 
surrounding  conditions. 

3. :    :    :    Assumption  of  Risks:    Questions  fob 

Jury.  Unless  from  the  undisputed  facts  a  court  can  declare,  as  a 
matter  of  law,  that  the  employee  actually  had  or  was  chargeable 
with  knowledge  of  the  dangerous  condition  of  the  place  where  he 
worked  or  the  defective  condition  of  the  structures  and  appliances 
in  connection  therewith,  so  that  he  assumed  the  risk,  those  Ques- 
tions should  be  submitted  to  the  Jury.  Tohler  v.  Union  Stock 
Yards  Co.,  85  Neb.  413. 

4. :  :  Trial:  Instructions.  It  is  not  erroneous  to  in- 
struct a  jury,  in  substance,  that  the  natural  instinct  and  disposi- 
tion of  men  to  avoid  personal  harm  may,  in  the  absence  of  evi- 
dence, raise  the  presumption  that  a  person  injured  or  killed  was 
at  the  time  in  the  exercise  of  ordinary  care,  and  that  it  should, 
in  determining  this  question,  consider  all  the  evidence  and  the 
circumstances  proved. 

5, :  :  Negligence  of  Master:  Bvidencb.  Evidence  ex- 
amined, and  held  to  establish  the  negligence  of  defendant  in 
respect  to  the  construction,  maintenance  and  manner  of  operat- 
ing a  coal  chute  and  the  track  adjacent  thereto. 

Appeal  from  the  district  court  for  Saunders  county: 
George  F.  Corcoran,  Judge.    Affirmed. 


Vol,  91]  JANUARY  TERM,  3912.  83 


Oh»M  T.  Ohjcago,  B.  A  Q.  S.  Go. 


James  E.  Kelhy  and  Frank  E.  Bishop,  for  appellant. 
TF.  B.  Gomstock  and  O.  W.  Simpson^  contra. 

Letpon,  J. 

Burton  A.  Nunn  was  killed  as  the  result  of  an  accident 
occurring  at  the  coal  chute  of  defendant  in  the  Lincoln 
yards  on  February  14,  1907.  The  plaintiff  is  the  admin- 
istrator of  his  estate.  This  action  was  broudit  to  recover 
damages  for  the  death  of  Nunn,  based  upon  the  alleged 
negligence  of  defendant  in  the  construction  and  mainte- 
nance of  its  coal  chute  and  the  track  adjoining  the  same. 
Plaintiff  recovered  a  judgment,  from  which  defendant 
has  appealed. 

The  deceased  was  a  young  man  between  17  and  18 
years  of  age.  He  had  worked  for  the  defendant  as  lielper 
for  a  night  hostler  named  Young  for  three  weeks,  and 
had  never  worked  in  the  yard  or  about  the  coal  chute  in 
the  day  time.  In  addition  to  other  duties  usually  per- 
formed by  a  hostler  helper,  it  was  the  duty  of  Nunn  when 
the  engines  were  taken  to  the  coal  chutes  to  go  upon  the 
top  of  the  tender,  to  call  up  to  the  man  in  charge  of  the 
chute,  whose  station  was  above,  and  ask  from  wliich  bin 
the  coal  was  to  be  taken,  to  indicate  to  the  person  moving 
the  engine  where  to  stop,  to  lower  the  apron  in  order  to 
deliver  the  coal,  to  distribute  it  in  tlie  tender,  and  to 
raise  the  apron  thus  closing  the  chute.  On  tlie  night  of 
the  accident  two  locomotives  coupled  together,  wliich 
had  been  used  as  a  "doubleheader,"  had  just  come  in  from 
being  used  upon  a  train.  The  engines  were  hend(Ml  south. 
The  north  engine  was  out  of  repair  or  "dead,"  and  the 
two  were  operated  by  the  south  engine.  The  hostler, 
Young,  with  two  helpers,  Nunn  and  Eitel,  went  upon  the 
north  engine,  and  another  hostler,  Freeland,  and  his 
heli)er  went  upon  the  south  (Migine.  Nunn  entered  tlie 
engine  at  the  gangway,  or  open  space  between  the  fire-box 
and  the  tender.    Young  began  to  adjust  the  air  valve  on 
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the  engine,  when  Freeland  on  the  other  and  live  engine 
started  to  back  both  engines  to  the  north  on  the  west 
side  of  the  coal  chute.  The  engines  moved  only  a  few  feet 
when  Treeland  abruptly  stopjxid.  He  testifies  he  could 
give  no  reason  for  so  doing.  The  moment  the  engines 
stopped,  Young,  who  w^as  on  the  side  of  the  cab  farthest 
from  the  chute,  heard  tlie  sound  of  breaking  glass  on  the 
side  of  the  cab  next  to  the  chute.  A  moment  before  Nunn 
was  seen  standing  by  him  directly  in  front  of  the  opening 
to  the  coal  box  from  the  gangr^^ay'  When  Young  heard 
the  glass  break  he  stepped  to  the  side  of  the  engine  next 
to  the  chute,  and  there  discovered  Nunn  hanging  by  the 
collar  of  his  coat  on  the  projecting  end  of  a  stay-rod  ex- 
tending through  a  post  on  the.  west  side  of  the  chute  at  a 
point  about  3  or  4  feet  south  of  the  south  end  of  the  cab, 
liis  head  partially  crushed.  He  was  unable  to  speak  and 
^died  next  morning. 

The  petition  alleges  that  Nunn  was,  on  account  of  his 
age  and  inexperience,  wholly  unacquainted  w^ith  the 
dangers  and  hazards  of  the  employment.  It  is  further 
charged  that  the  posts  of  the  coal,  chut-e  were  carelessly 
and  negligently  constructed  too  close  to  the  railway  track ; 
that  defendant  had  carelessly  and  negligently  allowed  the 
track  adjoining  the  chute  to  become  out  of  repair  and  to 
sag  on  jthe  side  next  to  the  chute  so  far  as  to  cause  engines 
and  tenders  in  passing  along  the  track  to  lean  towards 
and  strike  against  the  chute;  that  about  8  or  10  feet  above 
the  ground  the  end  of  a  large  iron  bolt  projected  towards 
the  railroad  track  a  distance  of  about  3  inches  horizon- 
tally; and  that  by  reason  of  defendant's  negligence  in 
maintaining  the  posts  wdth  the  bolts  therein  so  close  to 
the  railway  track,  in  maintaining  the  railway  track  so 
close  to  the  post,  in  permitting  it  to  become  defective  and 
to  settle  and  sag  next  to  the  posts,  and  in  failing  to  warn 
and  instruct  Nunn  and  to  furnish  proper  and  safe  appli- 
ances, Nunn  was  caught  and  crushed,  from  the  effects  of 
which  he  died.  The  defense  is  a  general  denial,  and  pleas 
of  assumption  of  risk  and  contributory  negligence. 
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The  coal  chute  was  originally  constructed  about  20 
years  ago  when  smaller  engines  were  generally  employed 
in  the  service.     It  stood  upon  a  stone  foundation  about 
2^  or  3  feet  high,  upon  the  top  of  which  were  timbers 
al>out  15  feet  long,  supporting  bins  in  which  coal  was 
stored;  the  spaxre  underneath  the  bins  being  open.    Thesi* 
timbers  were  tied  or  fastened  together  with  iron  rods  ex- 
tending from  side  to  side  and  fastened  with  washers  ajid 
nuts  on  the  outside  of  the  posts.    The  particular  rod  or 
bolt  upon  which  Nunn  was  suspended  projected  about  2| 
or  3  inches  from  the  post,  a  portion  of  which  extension, 
however,  was  taken  up  by  the  washer  and  nut.    Tlie  testi- 
mony is  conflicting  as  to  the  height  of  the  projecting  bolt 
with  reference  to  the  engine.    The  witness  Slyo,  who  was 
working  for  the  defendant  at  the  time  but  who  was  at  the 
time  of  the  trial  not  in  its  seWice,  testified  that  it  was  a 
dark  and  cloudy  night  at  the  time  of  the  accident,  that  lie 
was  working  about  120  feet  away  from  the  place,  that  he 
helped  to  take  Nunn  down,  and  that  the  projecting  bolt 
would  be  below^  the  eaves  of  the  cab  somewliere  between  6 
or  8  inches,  and  would  be  3  or  4  feet  above  the  head  of  a 
person  of  Nunn's  size  if  he  was  standing  in  the  gangway. 
The  testimony  on  this  point  on  behalf  of  the  defendant 
is  that  the  bolt  was  below  the  sill  of  the  cab  window;  one 
of  the  witnesses  testifying  that  it  was  8  inches  below  the 
bottom  of  the  window.    This  is  practically  the  only  i)oint 
upon  which  there  is  a  serious  conflict  in  the  testimony.    It 
appears  that  the  overflow  from  a  water-tank  nearby,  used 
to  furnish  water  for  the  engines,  had  run  down  near  and 
about  this  track,  and  that  on  this  account  the  rail  on  the 
side  next  to  the  coal  chute  had  settled  in  such  a  manner 
as  to  incline  the  engines  towards  the  chute,  thus  leaving 
a  very  small  space  between  the  large  engines  and  the 
posts.    There  is  no  dispute,  but  that  the  rail  next  to  the 
chute  was  irregular  and  uneven  both  vertically  and  hori- 
zonta,lly,  and  that  it  had  settled  so  that  large  engines  came 
very  near  the  iK)sts;  and  there  is  some  testimony  thnt  they 
sometimes  rubbed  the  same  near  the  south  end  of  the 
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chute.  It  was  also  shown  that  the  supporting  timbers  of 
the  coal  chute  at  the  point  where  the  accident  happened 
bulged  towards  the  track.  A  moment  before  the  accident, 
Nunn  was  standing  in  the  gangway  behind  the  other  helper 
who  was  working  with  the  fire-box.  There  were  no*  foot- 
boards on  the  side  of  the  engine.  There  is  no  testimony 
as  to  his  movements  after  he  left  the  position  where  he 
was  last  seen  before  the  accident,  or  the  exact  position  ,in 
which  he  was  when  he  was  caught  by  the  projecting  bolt 
and  crushed  between  the  engine  and  the  chute.  If  the 
testimony  of  plaintiff's  witnesses  with  respect  to  the 
height  of  the  bolt  is  to  be  believed,  he  must  have  been 
standing  upon  the  tender  where  it  was  his  duty  to  be 
when  the  engine  stopped  and  he  was  caught  by  the  pro- 
jection, and  there  is  sufficient  testimony  to  sustain  the 
verdict  of  the  jury  upon  this  point  if  they  believed  the 
witnesses  for  the  plaintiff.  On  the  other  hand,  if  the  tes- 
timony of  defendant's  witnesses  as  to  the  height  of  the 
bolt  is  taken  as  true,  Nunn  must  have  been  caught  as  he 
stood  in  the  gangway  looking  up  to  jthe  coal  bins  so  as 
to  notify  the  person  operating  the  engines  where  to  stop. 
He  had  the  right  to  be  in  either  place.  He  could  not  have 
been  in  the  cab,  since  the  window  was  evidently  broken 
by  the  crushing  of  his  body  between  the  cab  and  the  post 
as  the  engine  was  backed. 

The  defendant  contends  that  no  negligence  is  alleged 
or  proved  which  was  the  cause  of  the  injury,  that  the 
danger  of  the  place  was  manifest  during  Nunn's  service, 
that  he  assumed  the  risk,  and  that  the  injury  was  the 
result  of  his  own  negligence.  We  are  compelled  to  take 
another  view.  No  person  saw  Nunn  fall  or  saw  him  caught 
by  the  projecting  rod;  but,  taking  all  the  circumstances 
into  consideration,  it  is  evident  that  the  negligence  of 
defendant  in  permitting  tlie  track  to  sag  so  as  to  tilt  the 
moving  engines  towards  the  chute,  in  permitting  the  posts 
of  the  coal  chute  to  bulge  towards  the  track,  and  the  rods 
fastened  thereto  to  project  far  enough  to  cat<!h  and  hol<1 
the  clothing  of  the  deceased  while  he  was  on  the  engin(\ 
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must  have  been  the  cause  of  the  accident.  The  accident 
occurred  in  the  month  of  February.  The  deceased  went 
to  work  at  or  after  6  o'clock  in  the  evening.  He  was  fur- 
nished a  lantern  to  work  by ;  there  seems  to  have  been  no 
lixed  light  near.  There  is  no  evidence  that  he  had  ever 
been  warned  or  notified  in  regard  to  these  dangerous  pro- 
jections; in  fact,  the  evidence  justifies  the  conclusion  that 
he  had  never  been  so  warned.  We  are  furtlier  of  the 
opinion  that  it  was  the  duty  of  the  defendant  to  warn  and 
instruct  this  boy  of  the  peculiar  dangers  surrounding  his 
employment  at  the  south  end  of  the  coal  chute,  where  the 
combination  of  sagging  track,  bulging  ]X)sts,  and  project- 
ing rods,  when  considered  in  connection  with  the  fact 
that  he  was  inexperienced  and  his  work  was  to  be  per- 
formed at  night  by  lantern  light,  formed  a  particularly 
dangerous  combination.  Neither  are  we  of  the  opinion 
that,  under  the  facts  in  this  ca*se,  he  assumed  the  dangers 
of  such  a  situation,  nor  that  the  accident  was  the  result 
of  negligence  on  his  part 

We  think  the  facts  in  this  case  are  distinguishable 
from  those  in  Chicago^  B.  &  Q,  R.  Co,  v.  McGlmiis,  49  Neb. 
649,  cited  by  defendant,  but  the  law  laid  down  therein 
applies.  As  said  in  that  case,  it  is  only  '^vhen  the  risks 
and  conditions  are  known  to  him  or  are  apparent  and 
obvious  to  persons  of  his  experience  and  understanding-' 
that  an  employee  assumes  the  risk  arising  from  an  uns^^fe 
place  of  work.  The  rule  is  that  tlie  servant  assumes  the 
ordinary  risks  and  dangers  of  the  employment  upon 
which  he  enters,  so  far  as  they  are  known  and  so  far  as 
they  would  have  been  known  to  one  of  liis  experience  and 
capacity  by  the  use  of  ordinary  care.  Kotera  v.  Ameri- 
can  Smelting  &  Refining  Co,,  80  Neb.  648.  In  the  case  of 
Tobler  v.  Union  Stock  Yards  Co.,  85  Neb.  413,  opinion  by 
Barnes,  J.,  where  the  facts  were  that  a  watchman's 
shantv  stood  bv  the  side  of  a  railroad  track  so  ch)se 
thereto  as  to  leave  less  than  17  inches  between  its  pro- 
jecting eaves  and  the  ladder  on  the  siih^  of  an  ordinary 
box  car,   and  a  brakeman   was   hurt   by   being  crushed 
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against  the  structure,  the  same  contention  was  made  as 
in  this  case,  and  some  of  the  same  cases  were  cited  by  the 
defendant,  but  the  court  held,  following  Teaas  (t  F,  U.  Go. 
V,  Swearingcn^  196  U.  S.  51 :  "An  employee  is  entitled  to 
assume  that  his  employer  has  used  due  care  to  provide 
reasonably  safe  appliances  for  the  doing  of  his  work. 
KnoAvledge  of  the  increased  hazard  resulting  from  the 
negligent  location  of  a  structure  in  dangerous  i)roximity 
to  a  railroad  track  will  not  be  imputed  to  an  employee, 
using  ordinary  diligence  to  avoid  it  if  properly  located, 
because  he  was  aware  of  it«  existence  ard  general  loca- 
tion ;  and,  unless  from  the  undisputed  facts  the  court  can 
declare,  as  a  matter  of  law,  that  the  employee  actually 
had  or  was  chargeable  with  such  knowledge  and  thereby 
assumed  the  risk,  those  questions  should  be  submitted  to 
the  jury." 

It  is  also  contended  that  the  verdict  and  judgment  de- 
pend alone  upon  conjecture  and  are  without  foundation. 
The  statement  of  facts  already  made  is  sufficient  we  think 
to  answer  tliis  contention. 

It  is  said  that  the  court  erred  in  giving  instruction  ^o. 
7,  which  told  the  jurj'^,  in  substance,  that  the  natural  in- 
stinct and  disposition  of  men  to  avoid  personal  harm  may, 
in  the  absence  of  evidence,  raise  the  presumption  that  a 
person  injm*ed  or  killed  was  at  the  time  in  the  exercise 
of  ordinary  care,  and  that  it  sliould,  in  cletermining  this 
question,  consider  all  the  evidence  and  the  circumstances 
proved.  We  have  often  said  that,  in  the  absence  of  direct 
evidence,  there  may  be  a  presumption  that  at  the  time  a 
person  Avas  injur<^l  or  killed  he  was  in  the  exercise  of 
ordinary  care.  ^Spears  v.  Chicago,  B,  &  Q,  R.  Co.,  43  Neb. 
720;  firvift  d  Co.  r.  Ilolouhelc,  60  Neb.  784;  CVmgaiv  d. 
Diaon  County,  74  Neb.  807;  Grimm  v.  Omaha  E.  L.  & 
P.  Co.,  79  Neb.  387,  395;  Nilso7i  v.  Chicago,  B.  d  Q.  R. 
Co.,  84  Neb.  595.    See,  also,  16  Cyc.  1057,  and  note. 

T'omplaint  is  made  as  to  the  giving  or  refusal  of  certain 
otlier  instructions,  but  we  find  no  prejudicial  error  in  the 
ruling  of  the  district  c:)urt  in  this  respeit.     The  rights  of 
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the  defendant  seem  to  have  been  carefully  guarded  at  the 
trial,  and  the  evidence  amply  sustains  tlie  verdict. 
The  judgment  of  the  district  court  is  therefore 

Affirmed, 
Reese,  C.  J.,  not  sitting. 


Sarah  Redman,  ArrBLLEK,  v.  Fidelity  Accident  Insur- 
ance Company,  appellant. 

Filed  Mabch  26,  1912.    No.  16,645. 

Insurance:  Payment  of  Premiums.  An  accident  insurance  company 
received  from  its  collector  thQ  amount  of  premium  money  due 
from  a  member  for  the  renewal  of  monthly  insurance.  It  appeared 
that  the  collector,  pursuant  to  an  agreement  with  the  member, 
furnished  the  money  on  the  pay-day,  placed  it  in  a  separate  fund 
with  that  collected  from  other  members  and  remitted  the  whole 
amount  to  the  company  at  the  usual  time.  The  company,  having 
heard  of  the  death  of  the  insured  before  the  receipt  of  the  money 
from  the  collector,  retained  the  premium  money  of  all  except  the 
deceased  member  which  it  attempted  to  return  to  the  collector  by 
check.  Held,  That  it  was  immaterial  who  furnished  the  money, 
and  that,  under  these  facts,  the  insurance  was  in  force  at  the 
time  of  the  death  of  the  insured. 

Appeal  from  the  district  court  for  Boone  county: 
James  R.  Hanna,  Judge,    Affirmed. 

Burkett,  Wilson  &  Broton,  for  appellant. 

H.  C,  Vail  and  /,  A.  Pricey  contra. 

Letton,  J. 

The  plaintiff  is  the  beneficiary  under  a  policy  issued  by 
the  defendant,  an  accident  insurance  conipnny,  to  Charles 
C  Redman,  her  son,  who  was  killed  in  a  rnilroad  accident 
on  the  7th  day  of  October,  1908.  The  policy  was  issued 
on  June  1,  1908.  By  its  provisions  tlie  defendant 
''hereby  insures  Charles  C.  Redman,  of  St.  Edward,  Ne- 
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braska,  for  the  term  of  one  calendar  month  from  noon, 
standard  time,  of  the  1st  day  of  June^l908,  and  for  such 
furtlior  periods  of  time  stated  in  renewal  receipts  as  the 
payment  of  premium  specified  therein  will  maintain  this 
policy  and  insurance  in  force."  The  question  involved  is 
whether  this  policy  was  in  force  at  the  time  Eedman  was 
killed.  The  petition  pleads  the  issuance  of  the  policy  and 
renewal  receipts  extending  the  policy  until  October  1, 
1908.  It  is  further  alleged  that  on  the  1st  of  October, 
1908,  one  Prank  Bruno,  the  defendant's  agent  at  St. 
Edward  for  the  collection  and  transmission  of  assessments 
due  from  members  in  that  vicinity,  paid  for  Redman  f  1 
for  the  renewal  of  the  policy  for  the  month  of  October, 
1908,  that  Bruno  was  accustomed  to  making  such  pay- 
ments for  membei*s  residing  in  that  vicinity,  and  it  was 
the  custom  of  defendant  to  receive  all  such  payments  and 
exfend  the  policies  of  all  pei*sons  for  whom  payments 
were  so  made.  The  defense  is  that  Redman  defaulted  in 
the  payment  of  the  premium  due  on  October  1,  and  that 
by  such  failure  his  certificate  lapsed. 

Two  assignments  of  error  are  presented:  That  the 
court  eiTed  in  admitting  the  original  answer  of  defendant 
in  evidence;  second,  that  it  erred  in  giving  the  following 
instruction:  "You  are  instructed  that  if  you  find  from 
the  evidence  that  Frank  Bruno,  pursua.nt  to  an  agree- 
ment between  himself  and  Charles  O.  Redman,  took  of 
his  own  money  the  amount  of  Charles  C.  Redman's  assess- 
ment for  the  month  of  October,  1908,  and  placed  the  same 
with  the  moneys  paid  by  the  other  members  of  the  defend- 
ant company,  and  credited  the  said  Redman  with  the 
amount  thereof  on  the  first  day  of  October,  1908,  on  the 
notice  of  assessment  sent  him  by  said  company,  anfi  re- 
mitted all  such  moneys  to  the  defendant  company,  and 
that  the  defendant  retained  all  such  moneys  except  that 
of  said  Rodman,  still  such  payment  and  remittance  is 
payment  by  Redman,  and  on  that  issue  your  finding 
should  be  for  the  plaintiff." 

We  think  it  only  necessary  to  notice  the  latter  assign- 
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inent  Mr.  Bruno  testified,  in  substance,  as  follows:  I 
waa  collector  for  the  defendant  company  from  about  the 
1st  of  June  until  November,  1908.  The  middle  of  the 
month  before  assessments  became  due  I  received  a  state- 
ment from  the  company  stating  those  I  was  to  collect 
from,  and  on  the  1st  of  the  month  I  paid  the  assessments 
of  those  who  had  not  paid  and  were  good  fellows  in  town. 
This  money  I  placed  in  a  fund  by  itself  and  left  it  at  home 
with  my  wife  and  generally  remitted  to  the  company  at 
Lincoln  from  the  5th  to  the  7th  or  8th  of  the  month.  On 
October  1,  1908,  I  paid  Kedman^s  assessment,  marked  it 
paid  on  the  slip,  and  put  the  money  by  itself  in  the  fund 
with  the  rest  of  it.  Mr.  Redman  told  me  any  time  he 
didn't  pay  his  assessment  on  the  Ist  of  the  month  for  me 
to  pay  it  for  him,  and  for  me  to  call  at  tlie  barber  shop  at 
any  time  and  he  would  pay  it  to  me.  It  was  in  i)erform- 
ance  of  that  understanding  I  paid  the  money  on  the  1st 
of  October,  1908.  I  didn't  see  Redman  on  or  after  the 
1st  of  October.  About  the  8th  or  9th  I  sent  the  money 
in  the  fund  to  the  defendant  comply  with  all  of  the  dues 
for  all  of  the  members  at  the  same  time.  They  kept  the 
other  money  and  sent  me  a  check  for  f  1,  refusing  to  ac- 
cept Redman's  assessment.  Cross-examination:  Exhibit 
No.  2  is  the  list  that  I  received  from  the  defendant  con- 
taining the  nam<?s  of  the  i>arties  from  whom  to  collect, 
and  upon  which  I  remitted  for  Mr.  Redman.  The  entries 
thereon  made  in  pencil,  giving  the  date  of  October  J  and 
the  amount  of  the  assessment  in  each  case,  were  made  on 
that  dav,  Octol>er  1.  I  sent  exhibit  No.  2  to  defendant  bj 
mail  about  the  7th  or  8th  of  October  after  I  learned  of  the 
death  of  Redman.  Didn't  notify  them  he  was  dead.  I 
have  the  check  the  company  returned  to  me  in  my  pos- 
session, not  cashed.  For  the  defendant  Mr.  Corrick,  its 
president,  testified,  in  substance,  that  Bruno  had  no  au- 
thority to  make  any  other  arrangement  for  the  payment 
of  the  ai§sessments  than  the  receipt  of  the  money;  that  he, 
Corrick,  had  no  knowledge  until  the  day  before  the  trial 
as  to  the  time  of  the  payment  ^of  the  .  )ctober  assessments, 
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except  the  information  contained  in  exhibit  IJo.  2;  that 
he  received  this  on  October  9,  1908,  and  at  that  time  knew 
that  .Redman  had  already  been  killed;  that  he  received 
f  12.50  at  the  same  time  and  returned  by  check  the  f  1 
represented  by  Redman's  assessment.  Exhibit  No.  2  is 
as  follows: 

"Fidelity  Accident  Insurance  Company. 

"Lincoln,  Neb.,  September  19,  1908. 
"Mr.  F.  M.  Bruno,  St.  Edward,  Neb. 

"Dear  Sir:  Below  is  a  list  of  members  who  have  an 
assej^ment  due  October  1st.  You  are  to  detach  and  retain 
the  duplicate  sheet,  sending  in  the  original  with  amount 
collected  less  commission.     ♦     ♦     ♦ 


Name 


Bruno,  F.  M , 

«  «  «  • 

Redman,  Chas.  E. . . 


No. 

Amount 

1480 

« 
1490 

1.00 

*     ♦ 

1.00 

Date  Paid 
Oct.  1, 1906 


Oct.  1, 1908 


*f 


The  amounts  of  money  paid  and  the  date  of  payment  as 
shown  in  the  two  columns  above  were  written  in  pencil  by 
Bruno. 

The  insurance  provided  for  by  the  contract  is  clearly 
term  insurance  from  month  to  month,  hence  the  policy 
expired  by  its  terms,  unless  renewed  on  the  first  of  each 
succeeding  month  by  the  payment  of  the  premium.  The 
testimony  of  the  collector  is  undisputed  that  on  the  Ist 
day  of  October  he  paid  the  amount  due  for  the  insui'ed, 
placed  it  in  a  fund  separate  from  his  other  money,  and  on 
that  day  marked  the  amount  paid  upon  the  list  sent  him. 
The  com]>any  did  not  expect  or  require  payment  at  its 
office  in  Lincoln  on  the  first  day  of  each  month.  The  re- 
newal receipts  in  evidence  show  they  are  dated  after  the 
time  Bruno  says  he  sent  the  money  in  August  and  Sep- 
tember and  it  retained  all  the  money  sent  for  October 
except  that  sent  for  Redman.  This  was  evidently 
returned  for  tlie  reason  that  Mr.  Oorrick  had  learned  of 
Redman's  death  before  the  money  reached  Lincoln.  Under 
these  circumstances,  Bruno,  after  he  had  credited  Red- 
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man  and  had  placed  his  premium  money  in  a  separate 
fnnd^  became  liable  to  defendant  for  the  amount,  as  well 
as  for  that  paid  by  the  other  members.  The  arrangement 
by  which  Bruno  paid  the  money  for  Kedman  and  looked 
to  Redman  for  repayment  was  a  personal  one.  If  the 
premium  was  in  fact  paid  on  October  1,  it  was  immaterial 
to  the  defendant  company  who  furnished  the  money  to 
pay  it.  1  Cooley,  Briefs  on  Law  of  Insurance,  484,  and 
eases  cited;  Puis  v.  Orand  Lodge,  A.  O.  U.  W.,  13  N. 
Dak.  559. 

We  are  of  opinion  that  the  instruction  complained  of 
correctly  stated  the  law.  Having  reached  this  conclusion, 
it  Is  unnecessary  to  consider  the  other  assignments  of 
error. 

■ 

The  judgment  of  the  district  court  is  therefore 

Affirmed. 
Reesk,  C.  J.,  not  sitting. 


A.  J.  Minor  Lumber  Company,  appellee,  v.  Elmer  E. 
Thompson;  A.  J.  Shumway,  Intervener,  appellant. 

FiLXD  Maboh  26,  1912.    No.  16,659. 

Kortg^ageB:  Attachment  :  Pbioritt  op  Liens.  A  prior  unrecorde<t 
mortgage  on  real  estate,  made  in  good  faith  and  for  a  valuable 
consideration,  will  take  precedence  of  a  title  derived  by  virtue 
of  a  sale  under  attachment  or  execi^tion,  if  such  mortgage  is 
placed  on  record  before  the  sheriff's  deed  based  upon  such  pro- 
ceedings is  recorded. 

Appeal  from  the  district  conrt  for  Scott's  Bluff  county : 
Hanson  M.  Grimes,  Judge.    Judgment  modified, 

L.  L.  Raymond,  for  appellant 

Wright,  Duffie  d  Wright,  contra. 
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Lbtton,  J. 

The  controversy  in  this  case  is  as  to  the  priority  of 
liena  On  January  22,  1908,  a  writ  of  attachment  was 
levied  in  this  action  on  certain  real  estate  belonging  to 
defendant  Thomi)9on,  who  is  a  nonresident  of  this  state. 
Service  was  had  by  publication,  and  proof  thereof  made 
on  March  8,  1908.  On  the  same  day  a  deed  was  placed 
upon  record  from  Thompson  to  *^A.  J.  Shumway,  Trustee," 
to  the  same  property.  Afterwards,  the  trustee  intervened 
in  this  case  and  filed  an  amended  answer  and  cross-peti- 
tion, alleging,  in  substance,  that  on  November  25,  1907, 
Thompson  executed  to  him  a  trust  deed  to  the  property; 
that  the  agreement  between  Thompson  and  him  was  ver- 
bal and  not  in  writing,  and  that  the  deed  was  in  fact  a 
mortgage  given  to  secure  Shumway  and  another  against 
loss  or  damage  by  reason  of  each  of  tliem  having  become 
sureties  upon  two  several  notes  of  Thompson ;  that  Thomp- 
son made  default  in  the  payment  of  each  of  the  notes; 
that  the  sureties  paid  them,  and  there  is  now  due  and 
owing  by  Thompson  to  the  sureties  $290.33  and  $83.50, 
respectively,  which  is  secured  by  the  trust  deed;  and  fur- 
ther alleging  that  the  lien  created  by  the  trust  deed  is 
prior  and  superior  to  that  derived  under  the  attachment 
proceedings.  The  prayer  was  for  a  foreclosure  of  the 
trust  deed  as  a  mortgage.  A  copy  of  the  deed  and  of  the 
notes  mentioned  are  attached  to  the  cross-i)etition  as  ex- 
hibits. The  reply  is  a  general  denial.  Defendant  Thomp- 
son made  default.  The  court  found  for  the  plaintiff  on 
its  count  for  goods  and  merchandise;  found  for  the  cross- 
petitioner,  that  the  deed  is  in  effect  a  mortgage,  and  was 
given  to  secure  the  notes  as  alleged;  found,  further,  that 
the  attachment  was  the  first  and  prior  lien  upon  the  real 
estate,  and  the  lien  of  the  mortgage  junior  and  inferior 
thereto.  Judgment  went  for  the  amount  due  plaintiff, 
and  a  decree  of  foreclosure  was  rendered  for  the  amount 
found  due  under  the  mortgage.  The  intecvener  excepted 
to  the  finding  making  the  judgment  the  prior  lien,  and 
haa  appealed  on  this  point. 
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No  motion  for  a  new  trial  WcOs  filed.  The  only  point 
necessary  to  consider,  therefore,  is  whether  the  findings 
and  decree  are  sustained  by  tlie  pleadings.  We  have  re- 
peatedly held  that  a  prior  unrecorded  deed  conveying 
title,  made  in  good  faith  and  for  a  valuable  consideration, 
will  take  precedence  of  a  title  derived  by  virtue  of  a  sale 
under  attachment  or  .execution,  if  such  decxl  is  placed  on 
record  before  the  sheriff's  deed  based  upon  such  proceed- 
ings is  recorded.  Earral  v.  Gray,  10  Keb.  18G;  Mansfield 
V.  Chegory,  11  Neb.  297;  Na^idain  v,  Fullenicidcr,  72  Neb. 
221;  Mahoney  v.  Salshury^  83  Neb.  488.  The  same  prin- 
ciple applies  with  respect  to  mortgages. 

Under  the  facts  alleged  as  to  time,  the  mortgage 
created  a  lien  on  the  property  valid  between  the  partiea 
from  the  date  of  its  execution  on  November  25,  1907.  Tht* 
attalchment  proceedings  could  only  operate  upon  the  in 
terest  of  the  debtor  in  the  land.  If,  however,  the  mort- 
gagee had  withheld  the  trust  deed  from  record  until  after 
a  deed  based  upon  the  attachment  proceedings  had  Ixm^u 
recorded,  in  that  event,  by  the  operation  of  the  recording 
act,  his  lien  would  have  become  postponed  and  subsequent 
to  that  of  the  purchaser  at  sheriff's  sale.  But,  having  re- 
corded the  mortgage  before  the  judgment  in  the  ease  was 
rendered  or  any  sale  made  thereunder,  his  prior  lien  Avas 
preserved  and  the  attachment  lien  was  junior  tluu-eto. 

But  plaintiff  argues  that,  since  the  trust  dn^l  re(*it(Ml 
"This  deed  is  made  in  trust  to  secure  the  performance  of 
certain  conditions  set  forth  and  contained  in  a  separate 
agreement  bearing  even  date  herewitli  and  signed  by  the 
parties  hereto,'^  and  since  these  recitals  are  contradictiMl 
bj'  the  allegations  of  the  petition  that  the  agreement  or 
contract  was  a  verbal  one,  the  averments  of  the  petition 
as  to  the  contract  being  oral  are  effectually  disproved. 
It  also  contends  that  the  terms  of  a  trust  cannot  be  sIioavu 
by  parol  testimony,  and  that  there  is  no  competent  evi- 
dence in  the  record  that  the  intervener  has  any  sncli  in- 
terest in  the  attached  property  as  he  claims.  Tt  has  been 
often'  decided  here  that  the  actual  consideration  of  a  deed, 
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or  that  a  deed  is  in  fact  a  mortgage,  may  be  shown  by 
parol. 

Under  analogous  principles  it  would  be  proper  to  show 
under  the  pleadings  in  this  case  that  the  recital  in  the 
deed,  that  the  defeasance  was  in  writing  was  untrue,  and 
that  the  deed  was,  in  fact,  executed  under  a  parol  agree- 
ment to  sc^cure  Mr.  Thompson's  sureties  as  alleged.  This 
being  the  case,  we  are  satisfied  that  the  allegations  of  the 
cross-petition  are  suflBcient  to  sustain  the  findings  of  fact ; 
but  we  think  the  court  erred  in  holding  as  a  matter  of  law 
that  the  lien  of  the  mortgage  was  the  junior  one. 

The  judgment  of  the  district  court  should  be  modified 
so  as  to  constitute  the  lien  created  by  the  trust  deed  the 
first  lien  on  the  property  and  the  lien  created  by  the  at- 
tachment proceedings  the  second  lien  thereon.  The  judg- 
ment of  the  district  court  is,  therefore,  affirmed  as  to  tlie 
findings  of  fact,  and  the  cause  is  remandexl  to  the  district 
court,  with  directions  to  modify  the  judgment  in  con- 
formity with  this  opinion. 

JUDGIVIENT  MODIFIED. 

Reese,  C.  J.,  not  sitting. 


Samuel  J.  Stewart^  appellant,  v.  Silas  R.  Barton, 

Auditor,  appellee. 

Filed  March  26,  1912.    No.  17,462. 

1.  Statutes:  Constitutionality:  Province  of  Courts.  The  courts' 
wHl  not  inquire  into  the  motives  prompting  the  enactment  of 
laws  by  the  legislature  or  the  wisdom  of  the  legislative  measures 
adopted. 

2. :  .    Where  an  act  is  passed  as  original  and  independent 

legislation  and  is  complete  in  itself  so  far  as  applies  to  the  sub- 
ject matter  properly  embraced  within  its  title,  the  constitutional 
provision  respecting  the  manner  of  amendment  and  repeal  of 
former  statutes  has  no  application. 

8. :    .    The  mere  fact  that  an  act  of  the  legislature  refers 

by   implication   to   a   prior   act   does   not  render   the   new   act 
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amendatory   of  the  act  to  which  reference  is  made  if  in  other 
respects  it  is  a  complete  act  in  itself. 

4. :    :    Title  oi-  Act.     The  title  of  an  act  is  "An  act  to 

appropriate  $100,000  for  the  construction  and  equipment  of  a 
laboratory  building  on  the  campus  of  the  Medical  College  of  the 
University  of  Nebraska  at  Omaha  under  the  supervision  of  the 
Board  of  Regents."  Heldf  That  a  provision  in  the  body  of  the 
act  that  "said  building  shall  be  known  as  the  'laboratory  build 
ing'  and  shall  be  used  for  a  clinical  laboratory  and  adminisLraiiou 
and  such  other  purposes  as  the  needs  of  the  medical  college  shall 
require"  may  properly  be  embraced  within  the  title  and  does  not 
violate  section  11,  art.  Ill  of  the  constitution,  providing,  'No  bill 
shall  contain  more  than  one  subject,  and  the  same  shall  be 
clearly  expressed  in  its  title." 

Appeal  from  the  district  court  for  Lancaster  county: 
WiLLARD  E.  Stewart,  Judge.    Afftrmed. 

* 

Tibhcts  dc  AiuIgtsoh^  for  appellant. 

W.  Cr.  Hastings  and  H:  H.  Baldrige^  contra, 

m 

Letton,  J. 

The  legislature  of  1911  passed  an  act  entitltMl  "An  act 
to  appropriate  |100,000  for  the  construction  and  e(|ui])- 
uient  of  a  laboratory  building  on  the  campus  of  the  Medi- 
cal College  of  the  University  of  Nebraska  at  Omaha  under 
the  supervision  of  the  Boju'd  of  Regents."  Laws  1011, 
ch.  205.  The  regents  of  the  university  were  procecnling  t(» 
cany  out  the  purposes  of  the  act  when  this  action  was 
lK?gun  tx)  enjoin  the  defendant  as  Auditor  of  Public  Ac- 
counts ffom  allowing  any  claims  against  the  appro])ria- 
tion.  A  deniun-er  to  the  petition  was  sustained  by  the 
district  court,  and  the  cause  dismissed.  Plaintiff  ha*s  ap- 
pealed. 

The  plaintiff  contends  that  the  act  constitutes  special 
lesrislation;  that  it  violates  section  11,  art.  Ill  of  the  con- 
stitution,  relating  to  the  amendmcMit  and  re]X'al  of  stat- 
utes; that  the  title  of  the  act  is  restrictive  and  that  tlu^ 
act  is  broader  than  the  title. 
10 
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1.  The  petition  alleges  that  the  purpose  and  effect  of 
the  act  is  to  appropriate  money  for  tlie  purpose  of  pro- 
moting and  establishing  an  exclusively  allopathic  school 
of  medicine,  and,  hence,  that  it  is  a  special  act.  We  find 
nothing  therein  which  relates  to  the  establisliment  of  an 
allopathic  school,  and  there  is  no  direction  of  any  kind  to 
the  regents  of  the  university  as  to  whether  any  particular 
school,  or  whether  professors  or  practitioners  giving  ad- 
herence to  the  tenets  or  doctrines  of  any  given  sect  or 
division  of  the  profession,  shall  have  the  privilege  of  in- 
culcating its  peculiar  ideas  in  the  building  provided  for. 
Tlie  whole  matter  is  within  the  discretion  of  the  board  of 
regents,  and  if  in  the  use  of  the  building  tliey  violate  no 
provision  of  the  constitution  or  of  the  statute,  no  one  can 
complain.  While  it  is  alleged  tliat  this  is  the  purpose  of 
the  act,  the '  allegation  is  mere  surplusage,  since  it  is 
clearly  beyond  tlie  power  of  the  court  to  inquire  into  the 
springs  of  legislative  action.  With  inquiries  as  to  the 
hidden  motives  prompting  the  enactment  of  laws  or  the 
wisdom  of  legislative  measures,  the  courts  can  have  noth- 
ing to  do.  Moreover,  the  proliibition  against  the  legisla- 
ture enacting  local  or  special  laws  is  not  general,  but  is 
confined  to  the  specific  cases  mentioned  in  section  15,  art. 
Ill  of  the  constitution.  It  is  within  its  power  to  legislate 
upon  any  subject  not  therein  prohibited  (State  v.  Moores, 
55  Neb.  480,  489),  and  we  find  no  proliibition  in  the 
clause  mentioned  against  such  an  act  as  this. 

2.  It  is  next  contended  that  tlie  act  is  not  complete  in 
itself  but  is  amendatory  of  the  general  act  governing  the 
state  university;  that  the  constitutional  provision,  "No 
l)ill  shall  contain  more  than  one  subject,  and  tlie  saine 
shall  be  clearly  expressed  in  its  title.  And  no  law  shall 
be  amended  unless  the  new  act  contain  the  section  or  sec- 
tions so  amended,  and  the  section  or  sections  so  amende<l 
shall  be  repealed'' — is  mandatory  and  must  be  complied 
with,  and  that  repeal  by  implication  is  not  favored  by  the 
law.  In  accordance  with  the  provisions  of  s(^ction  10,  art. 
VIII  of  the  constitution,  establishing  the  University  of 
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Nebraska,  and  providing  for  the  creation  of  a  Board  of 
liegents  for  its  government,  the  legislature  in  1S()9  passed 
an  act  estiiblishing  the  university,  providing  for  its  gov- 
ernment, describing  the  departments  into  which  it  might 
be  divided,  setting  apart  lands  for  a  model  farm,  specifi- 
cally stating  the  general  powers  of  the  board  of  regents, 
providing  for  funds  for  the  support  of  the  institution,  giv- 
ing the  regents  control  of  the  designs  and  i)lans  for  buihl- 
ings  for  the  university,  and  providing,  "The  several  build- 
ings of  the  university  shall  all  be  erected  within  a  radius 
of  four  miles  from  the  state  house."  Laws  1809,  p.  176,  sec. 
11.  Plaintiff  contends  that  the  act  under  consideration 
changes  and  amends  the  act  of  1869  with  respi^^t  to  tlie 
lattjer  and  other  provisions  controlling  the  erecticm  of 
university  buildings.  Sinails  v.  Whiter  4  Neb.  35S,  and  a 
number  of  early  cases  in  this  court  taking  a  ratlier  narrow 
view  of  this  constitutional  question  are  cited  by  the  plain 
tiflf.  We  think,  however,  that  the  act  is  complete  in  itself 
and  does  not  transgress  these  provisions  of  the  funda- 
mental law. 

The  act  of  1869,  which  established  the  univc^rsitv  and 
created  its  governing  body,  conferred  upon  that  body  cer- 
tain specified  powers  and  duties,  and  prescribed  certain 
limitations.  Among  the  powers  granted  was  the  control 
of  the  erection  of  buildings;  among  tlie  limitations  was 
that  such  buildings  should  not  be  erected  more  than  four 
miles  from  the  state  house.  We  think  it  cannot  with 
reason  be  contended  that  the  legislature  has  not  the  au- 
thority to  enlarge  by  a  separate  and  subsequent  act  the 
l>owers  and  duties  of  any  oflScer  of  its  own  creation,  nor 
that  it  cannot  widen  or  relax  bv  later  enactments  anv 
building  limitations  it  may  have  established.  The  pro- 
visions of  the  general  act  limiting  the  powers  of  the 
regents  with  regard  to  the  erection  of  other  university 
buildings  was  not  interfered  with  bv  the  new  act,  but  W 
conferred  additional  powers  and  prescribed  a  definite  loca- 
tion for  another  building;  while,  in  some  sense,  supple- 
mental to  the  former  act,  it  leaves  its  general  provisions 
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untouched  and  therefore  is  not  amendatory  in  the  proper 
sense.  It  is  true  that  for  the  control  and  management  of 
the  medical  school  reference  must  be  made  to  the  powers 
given  in  the  general  act,  but  this  feature  of  itself  does 
not  operate  to  make  this  act  amendatory.  Where  an  act 
is  complete  within  itself,  it  may  be  valid  even  though  in 
conflict  wath  a  prior  law  not  referred  to  in  the  later  act. 
State  V.  Cornell,  50  Neb.  526 ;  Af holder  v.  State,  51  Neb. 
91;  Zimmerman  v.  Trvde,  80  Neb.  503;  Allan  v.  Kemmrd, 
81  Neb.  289 ;  Sta.te  v,  Ure,  ante,  p.  31. 

3.  It  is  next  argued  that  the  act  is  broader  than  its 
title,  in  this,  that  the  title  of  the  act  is  "An  Act  to  ap- 
proi)riate  $100,000  for  the  construction  and  equipment  of 
a  laboratory  building,"  etc.  Section  2  provides  that  "said 
building  shall  be  known  as  the  laboratory  building'  and 
sluill  be  used  for  a  clinical  laboratory  and  administration 
and  such  other  purposes  as  the  needs  of  the  medicaJ  cal- 
leije  shall  require,'^  The  argument  is  made  that,  since  the 
title  is  restricted  so  that  it  applies  to  a  "laboratory  build- 
ing," it  cannot  include  the  broader  and  more  comprehen- 
sive provision  in  section  2  that  it  shall  be  used  for  admin- 
istration and  other  purposes,  as  well  as  for  a  laboratory ; 
that  at  the  time  of  the  passage  of  the  act  the  regents  of 
the  university  were  carrying  on  the  clinical  laboratory 
work  of  tlie  medical  college  of  the  state  university  at 
Omaha,  and  were  carrying  on  the  administrative  and  all- 
other  work  at  the  university  in  Lincoln,  and  therefore  that 
the  public  would  be  deceived  by  the  title  as  to  the  object 
of  the  bill.  We  are  not  inclined  to  take  such  a  narrow 
and  restricted  view.  Even  if  no  express  words  permitting 
the  use  of  the  building  for  administrative  and  other  pur- 
poses connected  with  the  needs  of  the  medical  college  had 
been  used  in  the  act,  we  are  of  opinion  that  its  use  for 
such  purposes  as  are  incidental  to  its  main  purpose  as  a 
clinical  laboratory  might  properly  be  permitted  by  the 
board  of  regents.  It  would  seem  to  be  an  unreasonable 
construction  of  snch  a  constitutional  provision  to  hold 
that,  when  the  legislature  authorized  the  board  of  regents^ 
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to  erect  a  building,  it  should  be  compelled  to  specify  in 
the  title  of  the  act  and  in  minute  detail  each  and  every 
purpose  for  which  the  building  should  be  used  incidental 
to  the  main  object,  at  the  penalty  of  having  the  act  de- 
clared invalid  if  this  were  not  done.  This  would  be  carry- 
ing refinement  to  excess.  Bonorden  &  Ranck  v,  Kriz,  13 
Neb.  121;  Affholder  v,  State,  supra;  State  v.  Stulit,  52 
Neb.  209;  Paxton  d  Eersliey  I.  C.  &  L,  Co,  v.  Farmers  & 
Merchants  I,  &  L.  Co,,  45  Neb.  884;  Alperson  v.  Wh<ilcn^ 
74  Neb.  680. 

The  constitutional  provisions  herein  treated  of  have 
been  recently  considered  in  the  opinion  in  State  v,  lire, 
supra,  to  which  we  refer,  in  order  to  avoid  useh^ss  repeti- 
tion as  embodying  our  views  at  greater  length. 

Finding  no  error,  the  judgment  of  the  district  court  is 

Affirmed. 
Reese,  O.  J.,  not  sitting. 


State,  ex  rel.  J.  Herman  Krittenrrink,  APrErj.EB,  v. 
Charles  W.  Withnell,  Buii^ding  Inspector  op  the 
City  of  Omaha,  appellant. 

Fnjn)  March  26,  1912.    No.  16,600. 

1.  Municipal  Corporations:     Ordinances:     Validity:     Evidence.     To 

overturn  a  city  ordinance  on  the  ground  that  it  is  unreasonable 
and  arbitrary  or  that  it  invades  private  rights,  the  evidence  of 
such  facts  should  be  clear  and  satisfactory. 

2.  :  :  :  Presumptions.    In  determining  tho  validity 

of  a  city  ordinance  regularly  passed  in  the  exercise  of  police  power, 
the  court  will  presume  that  the  city  council  acted  vtrlth  full 
knowledge  of  the  conditions  relating  to  the  subject  of  municipal 
legislation. 

3.  :    Police  Regulations.    In  the  exercise  of  police  power  dele- 

V       gated  by  the  state  legislature  to  a  city,  the  municipal  legislature, 

within  constitutional  limits,  is  the  sole  judge  as  to  what  laws 
should  be  enacted  for  the  welfare  of  the  people,  and  as  to  when 
and  how  such  police  power  should  be  exercised. 
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4.  :    .     Within   constitutional  limits,   private  property   is 

held  subject  to  proper  rules  regulating  the  common  good  and  the 
general  welfare  of  the  people.  . 

3.  : .  In  testing  police  regulations,  the  court  should  in- 
quire whether  they  have  some  relation  to  the  public  health,  safety 
or  weifjire,  and  whether  such  is  in  fact  the' end  sought  to  be  at- 
tained. 

6. :    :     Nuisances.     While  a  city  having  authority  "to 

define,  regulate,  suppress  and  prevent  nuisances,"  cannot  arbi- 
trarily prohibit  harmless  and  inoffensive  private  enterprises  by 
the  exercise  of  such  power,  the  acts  of  the  city  council  in  dealing 
with  nuisances  may  be  held  conclusive,  if  the  subject  of  legisla- 
tion might  or  might  not  be  a  nuisance,  depending  upon  conditions 
and  circumstances. 

7.  :  .  The  passing  of  an  ordinance  forbidding  the  con- 
struction of  brick-kilns  in  a  city  may  be  a  valid  exercise  of 
police  power. 

Ai»ri:AL  from  the  district  court  for  Doujjlus  county: 
Alexander  C.  Troup,  Judge.    RGverscd. 

Uarrji  E.  Hurnam^  L  J.  Dunn^  John  A.  Rinc  and  CAw- 
ton  Iirom(\  for  appellant. 

H,  C.  Murphy y  8.  L,  Winters  and  B.  E,  MvNally,  royitrn. 

Rose,  J. 

This  is  an  application  for  a  writ  of  mandamus  com- 
manding defendant,  as  building  inspector  of  Omaha,  to 
issue  to  relator  a  i)ermit  to  construct  a  brick-kiln  on  a 
tract  of  land  owned  by  liim  in  that  city.  ])efendant  had 
re-fused  to  issue  the  permit  because  he  could  not  do  so 
without  violating?  an  ordinance  declaring:  "It  shall  be 
unlawful  for  any  ix^rsim,  persons,  firm  or  coi*i)onition  to 
erect  (U*  construct  within  tlie  city  of  Omaha  any  kiln  or 
oven  Uy  be  used  in  the  manufacture  of  brick."  The  trial 
court  held,  in  harmony  with  the  views  of  relator,  that  the 
ordinance  was  arbitrary,  unreasonable  and  void,  as  beinix 
an  invasion  of  jKU'soiial  rights  and  of  private  property. 
The  writ  was  allowed,  and  defendant  has  appealed. 
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To  establish  the  invaliditv  of  the  ordinance  rehitor  ad- 
duced  proof  tending  to  show :  He  is  the  owner  of  six  and 
a  half  acres  of  land  situated  in  the  outskirts  of  Omaha, 
in  the  immediat^i  neighborhood  of  a  dairy  and  a  pasture, 
remote  fi-om  the  densely  populated  portions  of  tlie  city. 
He  planned  to  construct  and  operate  on  the  premises  de- 
scribed a  modem*  kiln,  different  from  that  formerly  used 
in  the  manufacture  of  brick.  According  to  his  summary 
of  the  proofs  relating  to  the  new  method,  the  brick-kiln. 
*'is  nowise  harmful  to  health  or  vegetation,  produces  lit- 
tle or  no  smoke,  no  deleterious  gases,  no  obnoxious  odors, 
and  is  not  a  rendezvous  for  vagi^ants  and  tramps."  It  is 
argued  by  relator  that  the  contemplated  enterprise  at  the 
place  described  would  not  be_a  nuisance  per  se^  and  that 
the  city  had  no  authority  to  interdict  it  as  such.  Had 
the  city  powder  to  pa.ss  and  enforce  the  ordinance? 

By  charter  the  state  legislature  delegated  power  to  the* 
city  of  Omaha  in  the  following  terms :  "To  make  and  en- 
force air  police  regulations  for  the  good  government,  gen- 
eral welfare,  health,  safety  and  security  of  the  city  and 
the  citizens  thereof;"  and  "to  prescribe  fire  limits  and 
regulate  the  erection  of  all  buildings  and  otlier  structures 
within  tlie  corporate  limits;"  and  "to  define,  regulate, 
suppress  and  prevent  nuisiinces."  Comp.  St.  1911,  ch. 
12a,  sec.  144,  subds.  XXV,  XXXII,  and  sec.  52.  Under 
the  authority  thus  conferred,  the  city  council  in  ptissing 
the  ordinance  obviously  intended  to  exercise  tlie  police 
power  of  the  city,  and  the  courts  should  not  interfere  with 
its  enforcement  unless  its  unreasonableness,  or  the  want 
of  a  necessity  for  such  a  measure,  is  shown  by  siitisfactory 
evidence.  Peterson  v.  State,  79  Neb.  132.  It  will  be  pre- 
sumed that  the  city  council  in  passing  the  ordinance  acted 
with  full  knowledge  of  the  conditions  relating  to  the  sub- 
ject of  brick-kilns  located  within  the  city  limits.  The 
reasons  of  i)ublic  policy  which  prompt(»d  the  city  law- 
makers to  pass  the  ordinance  may  not  a[>pear  on  the  face 
of  the  legislation,  or  in  relator's  petiticm,  or  in  the  evi- 
dence axlduced  at  the  trial  of  this  case.     Gardiner  v.  City 
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of  Omaha,  85  Neb.  681.  The  inquiry,  therefore,  is  not 
necessarily  limited  to  the  city's  authority  to  pi-event  or 
abate  nuif^^nces,  but  extends  to  every  phase  of  iK)lice 
power  delegated  in  any  fonn  to  the  municipality.  In 
mate  V,  Drayton^  82  Neb.  254,  a  well-established  doctrine 
was  announced  in  this  form:  "Within  constitutional 
limits,  tlie  legislature  is  the  sole  judge*as  to  what  laws 
should  be  enacted  for  the  protection  ^nd  welfare  of  the 
I)eople,  and  as  to  when  and  how  the  police  power  of  the 
state  is  to  be  exercised."  Relator's  land  in  Omaha  is  held 
subject  to  proper  rules  regulating  the  common  good  and 
the  general,  welfare  of  the  people  of  that  city.  Wenham 
V,  State,  65  Neb.  394.  In  testing  police  regulations  like 
the  ordinance  assailed,  the  court  should  inquire  "whether 
they  have  some  relation  to  the  public  health  or  public 
welfare,  and  whether  such  is,  in  fact,  the  end  scmght  to 
be  attained."  Smiley  v.  MacDonald,  42  Neb.  5;  In  re 
Anderson,  69  Neb.  686;  Union  P,  R.  Co.  v.  State,  88  Neb. 
247.  According  to  the  principles  of  law  to  which  refer- 
ence has  been  made,  relator  w^a^  not  entitled  to  a  writ 
commanding  defendant  to  issue  a  building  pennit  in 
violation  of  the  ordinance,  unless  the  proofs  clearly  an- 
swer those  inquiries  in  the  negative  and  show  that  the 
enactment  was  an  unreasonable  and  arbitrary  invasion 
of  individual  rights  under  the  guise  of  police  regulation. 
Wenham  v.  State,  65  Neb.  394;  Union  P.  R.  Co.  v.  State, 
88  Neb.  247. 

Relator  has  not  yet  constructed  his  kiln,  and  the  testi- 
mony adduced  to  show  that  it  would  not  become  a  nui- 
sance is  based  largely  on  observations  of  existing  kilns 
operated  according  to  the  modern  method  described  in  his 
plans  and  evidence.  According  to  the  proofs  the  volume 
and  character  of  the  smoke  will  be  less  objectionable 
under  the  new  process,  but  the  stack  will  emit  smoke  of  a 
light  color  continually.  The  fair  inference  from  all  the 
evidence  is  that  black  smoke  in  great  volume  will  escap**: 
at  intervals  under  ordinary  management  of  the  plant.  It 
is  undisputed  that  clay,  excavated  on  the  premises,  and 
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coal,  aslies  and  brick,  in  vast  quantities,  will  be  hjuKllod 
tlicre.    Teams  and  men  will  be  required  for  that  puri)i>se. 
The  fact  that  the  wind  in  this  climate  will  cari-y  dust  and 
.<oot  long  distances  at  times  cannot  be  disproved.     On 
one  side  of  the  kiln  site  an  addition  to  the  city  is  rapidly 
bcnnji:  occupied  by  valuable  residences  and   there   is  no 
factory  in  the  immediate  neighborhood.    The  proofs  show 
that  there  are  13  houses  within  two  blocks  of  relator's 
land,  and  a  Avitness  for  defendant  testified  that  within  5 
blocks  there  were  20  or  25  families.     Smoke  alone  may 
amount  to  a  nuisance,  where  it  materially  interferes  with 
the  comfort  of  human  existence  in  the  bouse  and  gi'ounds 
of  the  owner,  though  they  are  located  near  the  edge  of  a 
city  no  great  distance  from  smoke-producing  factories. 
Crump  V.  Lanihcrty  3  Eq.  Oas.  (Eng.)  408.    An  ordinance 
"prohibiting  the  emission  of  dense  smoke  within  the  cor- 
ix^rate  limits  of  the  city"  has  been  held  valid  as  a  proper 
exercise  of  police  power.     CAty  of  St.  Paid  v,  JTmighhrOy 
03  Minn.  59;  City  of  Buffalo  v,  Ray  Mfg.  Co.,  124  N.  Y. 
Supp.  913;  City  of  Rochester  v.  Macauley-Flen  Milling 
Co.,  199  N.  Y.  207,  32  L.  R.  A.  n.  s.  554.    While  a  city, 
having  authority  ^'to  define,  regulate,  suppress  and  pre- 
vent nuisances,"   cannot   arbitrarily   use   it  to   prohibit 
harmless  and  inoffensive  private  enterprises,  the  acts  of 
the  city  council  in  exercising  such  police  power  may  be 
held  conclusive,  if  the  subject  of  municipal   legislation 
might  or  might  not  be  a  nuisance,  depending  upon  condi- 
tions and  circumstances.   Harmison  v.  City  of  Lewistoimi, 
153  111.  313;  'Nonh  Chicago  City  R.  Co,  v.  Town  of  TmIcc 
Vieic,  105  III.  207;  Boirers  v.  City  of  TndUinapolis,  101) 
Ind.  105;  City  of  Buffalo  v.  Ray  Mfg.  Co.,  124  N.  Y.  Supp. 
913;  Powell  v.  Broolcfield  Pressed  Brick  Tile  Mfg.  Co., 
104  Mo.  App.  713;  Kansas  City  v.  McAleer^  31  Mo.  App. 
433;  Lawton  v.  Steele,  119  N.  Y.  226.     Brick-kilns  are 
frequently  condemned  as  nuisances  and  are  proper  sub- 
jects of  police  regulation.     State  v.  Board  of  Health,  16 
Mo.  App.  8;  Kirchgrahcr  v.  TAoyd,  59  i\Io.  App.  59;  Har- 
ley  V.  Merrill  Brick  Co.,  83  la.  73.     If  a  brick-kiln  is  in 
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fact  a  nuisance,  modern  methods  of  construction  and 
careful  operation  are  immaterial.  Powell  v.  Brookfield 
Pressed  Brick  d  Tile  Mfg.  Co.,  104  Mo.  713. 

In  the  present  case,  it  seems  to  be  conceded  that  a  brick- 
kiln is  an  inviting  place  for  tramps  in  cold  weather. 
Willie  relator  expressed  the  conviction  that  he  could  keep 
them  away,  there  is  nothing  to  indicate  they  would  not 
be  turned  loose  on  the  residents  of  the  neighborhood  in 
the  outskirts  of  the  city,  where  police  protection  may  be 
inade(]uate.  Near  valuable  residences  relator  intends  to 
build  a  smoke-stack  130  feet  high,  and  to  remove  clay  to 
a  deptli  not  disclosed  by  his  plans  or  evidence.  The  value 
of  residence  proi)erty  in  the  neigliborhood  might  be  dam- 
aged by  relator's  enterprise.  These  were  proper  matters 
for  the  consideration  of  the  city  lawmakers.  When  the 
entire  record  is  considered,  the  evidence  does  not  justify 
a  finding  that  tlie  ordinance  in  question  has  no  relation 
to  the  public  health,  safety  or  welfai*e,  or  that  it  is  not  a 
bona  fide  exercise  of  police  power,  or  that  it  amounts  to 
an  unccmstitutional  invasion  of  relator's  individual  rights, 
or  that  it  is  arbitrary  a.nd  unreasonable.  In  this  view  of 
the  law  and  tlie  facts,  he  has  not  made  a  case  entitling 
liim  to  the  writ. 

The  judgment  of  tlie  district  court  is  therefore  reversed 
and  the  cause  remanded  for  further  proceedings. 


Reversed. 


John  M.  Quick  et  al.,  appellees,  v.  Modern  Woodmen  of 

America^  appellant. 

Filed  March  26,  1912.    No.  16,657. 

1.  Insurance:  Beneficial  Association:  By-Laws:  Repeal.  Minutes 
of  the  proceedings  of  the  legislative  body  of  a  fraternal  benefici- 
ary association,  by  merely  reciting  that  a  section  of  the  by-laws 
has  been  amended  and  repealed,  do  not  prove  that  the  provisions 
of  the  original  section  have  been  eliminated  from  the  by-laws, 
where  neither  the  original  nor  the  amended  section  is  disclosed. 
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:    :    :    Re-enactment.     The  Blmultaneous  repeal 

and  re-enactment,  in  terms  or  in  substance,  of  parts  of  a  by-law 
of  a  fraternal  beneficiary  association  preserve  without  interrup- 
tion the  re-enacted  provisions  of  the  original  by-law. 


3.  :  :  Action:  Instructions.  Where  defendant's  plead- 
ings ^nd  proofs  in  a  suit  on  a  fraternal  beneficiary  certificate 
tend  to  show  that  assured  changed  his  occupation  from  painter 
to  locomotive  fireman,  that  he  was  killed  while  engaged  in  the 
duties  of  his  new  employment  and  that  the  change  was  made 
under  conditions  releasing  defendant  from  liability  ucder  the 
terms  of  the  insurance  contract,  it  is  error  for  the  trial  court  to 
refuse  an  instruction  that  plaintiff  is  not  entitled  to  recover,  if 
the  jury  find  the  facts  to  be  as  stated. 

Api'eal  from  the  district  court  for  Lancaster  county: 
NViLLARD  E.  Stewart,  Judge.    Reversed. 

Talbot  &  Allen  and  Benjwmin  D.  Smith,  for  appellant. 
George  W.  Beige,  contra. 

Rose,  J. 

This  is  an  action  to  recover  |1,000  on  a  fraternal  bene- 
ficiary certificate  issued  by  defendant  to  Charles  S.  Quick, 
ilay  20,  1908.  Assured  died  November  14,  1908.  Plain- 
tiffs are  named  in  the  certificate  as  beneficiaries.  From 
a  judpnent  in  their  favor  defendant  has  appealed. 

It  was  pleaded  as  a  defense  that  assured's  application 
for  membership  and  the  by-laAVS  of  the  fratei-nity  were 
parts  of  tlie  insurance  contract;  that  assured  in  his  ap- 
plication stated  he  wai?.  a  painter,  and  paid  assessments 
at  the  agreed  rate  for  that  occupation;  that  he  afterward 
entered  the  hazardous  occupation  of  locomotive  fireman 
without  paying  the  increase  for  the  extra  hazard,  and 
without  complying  with  sections  16  and  17  of  tlie  by-laws 
which  required  him  to  procure  from  defendant  a  certifi- 
cate covering  the  new  risk;  that  he  was  killed  while  en- 
g;\<xed  in  the  performance  of  the  dutjes  of  his  new  employ- 
ment, and  that  <m  the  facts  stated  defendant  was,  by  con- 
tractual terms  fully  pleaded,  not  liable  for  the  payment 
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of  any  insurance.  In  the  reply  plaintiffs  pleaded  that 
aiisured's  application  was  written  by  agents  of  defend- 
ants; that  in  answer  to  a  question  asked  by  defendant's 
agent  assured  correctly  answered  that  he  was  a  locomo- 
tive fireman;  that,  personally  knowing  the  fact,  the  agent 
incorrectly  inserted  "painter"  in  the  application  as  the 
answer;  that  the  rate  Tequired  by  defendant  was  paid 
and  that  section  16  of  the  by-laws  relating  to  the  increased 
rate  to  be  paid  by  a  locomotive  fij*eman  had  been  waived 
by  defendant  and  had  been  repealed  prior  to  the  death  of 
assured.  The  by-laws  pleaded  by  defendant  were  intro- 
duced in  evidence,  and  there  is  direct  proof  that  assured, 
in  making  his  application,  was  asked  to  state  his  occupa- 
tion, and  answered  that  he  was  a  painter;  that  the  answer 
as  given  was  written  in  the  application,  which  was  signed 
by  assured,  and  that  he  was  in  fact  engaged  in  that  occu- 
pation at  the  time.  It  is  at  least  doubtful  whether  there 
is.suflScient  evidence  in  the  bill  of  exceptions  as  it  now 
stands  to  sustain  a  finding  that  the  occui)ation  in  which 
iissured  was  really  engaged  was  not  correctly  written  in. 
the  application  as  given  by  fiim.  That  he  was  killed  when 
performing  the  duties  of  a  locomotive  fireman  is  shown 
by  evidence  not  disputed. 

Plaintiflfs,  in  attempting  to  prove  that  sections  16  and 
17  of  the  by-laws,  which,  if  binding  on  assured,  released 
defendant  from  the  increased  hazard  of  the  changed  oc- 
cupation of  locomotive  fireman,  if  he  engaged  therein 
without  paying  the  increased  rate  and  without  procuring 
a  certificate  covering  the  new  risk,  offered  in  evidence  the 
following  entries  from  the  record  of  a  meeting  of  the  head 
camp,  or  defendant's  legislative  body,  which  convened  in 
June,  1908,  the  action  having  been  taken  in  considering 
the  report  of  the  law  committee:  "Reading  Clerk:  Sec- 
tion 16,  beginning  on  page  17,  is  stricken  out.  There  is 
a  new  section  16,  or  almost  new,  substituted  for  it.  The 
question  is  now  upon  the  adoption  of  section  16  as 
amended.  All  those  in  favor  of  the  adoption  of  this  sec- 
tion will  vote  aye,  those  opposed,  no,  and  the  section  is 
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adopted.  The  Reading  Clerk  will  read  the  next.  Reading 
Clerk:  Section  17,  starting  at  the  bottom  of  paj^e  18. 
General  Attorney  Plantz :  If  there  is  no  objection  to  sec- 
tion 17  aa  submitted  by  the  law  committee,  we  will  con- 
sider it  adopted.  There  is  no  objection  and  it  is  adopted." 
It  is  contended  by  plaintiffs  that  sections  16  and  17  were 
repealed  before  assured  was  killed,  and  that  therefore  his 
beneficiaries  did  not  lose  their  insurance,  even  if  there 
was  a  violation  of  those  by-laws.  Plaintiffs'  failure  to 
prove  that  the  original  provisions  relating  to  the  increased 
hazard  did  not  remain  in  the  new  enactments  is  a  suffi- 
cient answer  to  this  argument.  The  by-laws  pleaded  and 
proved  by  defendant  were  parts  of  the  original  contract 
of  insurance  and  were  made  so  by  the  terms  of  tlie  con- 
tract itself.  Having  alleged  in  the  reply  that  section  IG 
had  been  rei)ealed  and  that  the  contract  had  been  tlius 
changed,  the  burden  was  on  plaintiffs  to  prove  facts  show- 
ing that  the  original  provisions  relating  to  the  haziirdous 
occupation  of  locomotive  firemen  were  not  carried  into 
the  amendments.  The  simultaneous  repeal  and  re-enact- 
ment of  parts  of  a  law,  in  terms  or  in  substance,  preserv(* 
without  interruption  the  re-enacted  provisions.  State  v. 
McGoll,  9  Neb.  203;  State  v.  Bemis,  45  Neb.  724;  Stenberg 
V.  State^  50  Neb.  127.  Within  the  meaning  of  this  rule, 
that  part  of  the  proceedings  of  the  head  camp  introduced 
in  evidence  does  not  show  that  the  provisions  relating  to 
the  hazardous  occupation  of  locomotive  fireman  were  not 
continued  without  inten*uption  in  tlie  amendments  of 
sections  16  and  17.  There  is  no  other  proof  to  show  that 
those  sections  were  unconditionally  repealled  in  a  form 
which  eliminated  the  provisions  relied  upon  by  defendant. 
The  amendments  of  1908,  however,  are  in  the  record,  and 
it  is  unnecessary  to  determine  W'hether  they  should  be  con- 
sidered; but,  if  it  were  proper  to  resort  to  them  to  see 
what  was  in  fact  done  by  the  head  camp,  tlioy  would  sIioav 
that  the  changes  did  not  eliminate  tlie  provisions  pleaded 
by  defendant  as  a  defense. 
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With  the  proofs  in  the  condition  indicated,  defendant 
requested  and  the  court  refused  the  following  instruction : 
"The  jury  are  further  instructed  that  the  by-laws  of  the 
defendant  society  provide  that  engaging  in  or  entering  on, 
or  continuing  in,  the  occupation  of  railroad  locomotive 
fireman  by  any  beneficiary  member  of  the  society  shall 
totally  exempt  said  society  from  any  and  all  liabilities 
to  such  member,  his  beneficiary  or  beneficiaries  on  ac- 
count of  the  death  of  such  member  directly  traceable  to 
employment  in  such  hazardous  occupation,  unless  such 
member  shall  have  complied  with  the  by-laws  of  the  de- 
fendant extending  his  certificate  to  cover  the  hazards  of 
such  occupation,  and  shall  have  made  api)lication  there- 
for and  paid  the  increased  rate  provided  in  tlie  by-laws  of 
members  engaging  in  such  hazardous  occupations,  and 
you  are  instructed  that  if  you  find  from  the  evidence  that 
the  said  Charles  S.  Quick,  after  signing  the  application 
lierein,  engaged  in  the  occupation  of  railroad  locomotive 
fireman,  without  having  complied  with  the  defendant's 
by-laws  extending  his  certificate  to  cover  the  hazards  of 
Ids  occupation  and  without  having  made  application 
therefor  and  paid  the  increased  rate  required  by  tlie  by- 
laws for  meml)ers  engaging  in  such  hazardous  occupa- 
tions, then  von  are  instructed  that  the  defendant  herein 
would  be  totally  exempted  from  any  and  all  liability  to 
such  member,  his  beneficiary  or  beneficiaries  on  account 
of  the  death  of  such  member  directly  traceable  to  employ- 
ment in  such  hazardous  occupation." 

To  make  available  to  defendant  the  terms  of  its  con- 
tract, as  shown  by  the  pleading  and  pr(X)f  alrejuly  out- 
lined, the  foregoing  instruction,  or  one  of  similar  import, 
was  necessary.  The  failure  to  give  it  was  prejudicial 
error  for  which  the  judgment  in  favor  of  plainliflfs  must 
be  reversed. 

Other  errors  of  which  complaint  is  made  will  not  likely 
recur  in  the  further  proceedings,  in  view  of  the  discus- 
sion of  the  principal  assignment,  and  will  not  be  con- 
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sidered  further,  since  the  judgment  must  be  re\ersed  for 
the  error  already  pointed  out. 

Rkversed  and  KEMAXDEI). 
Reese,  C.  J.,  not  sitting. 


Joseph  Sittler,  api  ei.lant,  v.  IJoaiid  of  Supeuvisors  op 

Custer  Couxty  et  al.,  appellees. 

Filed  March  26,  1912.    No.  16,615. 

1.  Highways:    Location:     Damages:     Waiver.     "Where  a  landowner 

files  a  claim  for  damages  caused  by  the  location  of  a  public  road 
over  his  land,  he  thereby  waives  all  objections  on  the  ground  of 
irregularities  In  locating  the  road."  Davis  v.  Commidsionfrs  of 
Boone  County,  28  Neb.  837. 

2.  :  :  :  Injunction.  "Before  a  county  can  appro- 
priate lands  to  public  use  for  a  public  road  it  must  provide  for 
the  payment  of  damages  for  the  riglit  of  way  either  by  the  appro 
priation  of  money  from  the  proper  fund  for  that  purpose,  or  the 
levy  of  sufficient  taxes  to  pay  the  damages  upon  v.Lich  a  warrant 
may  be  drawn.  In  either  case  the  compensation  must  be  sure, 
and  the  landowner  may  enjoin  the  use  of  his  pioperty  by  the 
public  until  such  compensation  is  made."  Zimrnerman  v.  County 
of  Kearney,  33  Neb.  620. 

3.  :    :    Payment  of  Damages.     By  the  amendment,  April 

5,  1909,  of  section  6157,  Ann.  St.  1907,  it  is  required  that  "ali 
damages  caused  by  the  laying  out,  altering,  opening  or  discon- 
tinuing any  county  road  shall  be  paid  by  warrant  on  the  general 
fund  of  the  county  in  which  such  road  is  located."  Laws  1909, 
ch.  115. 

Appeal  from   the   district   court   for  Custer   county : 
ilRUNO  O.  Hostetler,  Judge.    Reversed, 

Sullivan  &  Squires ^  for  appellant. 

2V.  T,  Gadd,  A.  R.  Humphrey  and  Alpha  MoYfiaa^  contra, 

Fawcett,  J. 

Plaintiflf  brought  suit  in  the  district  courf  for  Custer 
county,  to  restrain  the  board   of  sui)crvisors  and   other 
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officials  from  going  upon  his  land  for  the  purpose  of  lay- 
ing out  a  public  road,  and,  from  a  judgment  of  the  dis- 
trict court  of  that  county  dismissing  his  suit,  he  prose- 
cutes tliijs  appeal. 

The  petition  shows  that  a  petition  for  the  laying  out  of 
the  road  in  controversy  was  filed  April  19,  1909;  that  th(* 
proposed  road  runs  thi-ough  the  land  of  plaintiff;  tluit 
after  such  petition  had  been  filed  plaintiff  procured  and 
filed  a  remonstrance  against  the  establisliment  of  the  road, 
signed  by  200  electors  of  the  county;  that,  when  the  mat- 
ter came  on  regularly  to  be  heard  by  the  board,  the  re- 
monstrance was  overruled ;  that  the  board  and  the  county 
clerk  are  about  to  direct  the  surveyor  to  go  upon  his  land, 
to  survey  the  same;  that  the  board  made  an  order  alh>w- 
ing  plaintiff  certain  damages,  but  directed  that  the  same 
he  paid  by  road  district  No.  4  of  Custer  county,  through 
which  it  is  prox>osed  to  run  the  road,  and  refused  to  allow 
such  damages  against  the  county.  The  petition  contains 
certain  otlier  allegations  which  we  deem  it  unnecessary  to 
recite. 

The  stipulation  of  facts  shows  that  tlie  petition  for  the 
road  was  filed  April  19,  1909;  that  personal  notice  was 
given  to  the  owners  of  the  various  tracts  of  land,  inchnl- 
ing  plaintiff;  that  on  June  25,  1909,  the  remonstrance, 
hereinbefore  referred  to,  was  filed;  that  on  the  11th  day 
of  August,  1909,  the  board  met  in  regular  session,  all 
members  being  present,  and  the  parties  interested  in  the 
road  controvei-sy  were  also  present;  tliat  testimony  wa^s 
submitted  for  and  against  the  establishment  of  the  road ; 
after  which  the  committee  made  the  following  report: 
"We,  your  committee,  recommend  that  the  petition  be 
granted  as  recommended  by  the  commissioners,  and  the 
remonstrance  be  rejected  and  damages  allowed  against 
road  district  No.  2  Kilfoil  tow^nship  as  follows:  ♦  ♦  ♦ 
Josei>h  Sittler  for  land,  6.04  acres,  |302;  for  fences,  |108;'' 
that  the  report  of  the  committee  was  accepted  and  adopted 
as  read  and  the  road  established  as  recommended  by  the 
committee.     It  is  further  stipulated  that  it  is  the  inten- 
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tion  of  the  defendants,  or  thos^  antliorized  so  t-o  do,  to  go 
forvs'ard  and  take  possession  of  plaintiff's  land,  for  tlie 
purpose  of  the  road  as  cliar2:(Ml  in  the  i>etition,  and  that 
Custer  county  is  under  township  organization.  It  is  also 
stipulated  that  plaintiff  filed  a  claim  for  daniagi^s  with  the 
board  in  the  following  language:  "Couies  now  the  under- 
signed, Joseph  Sittler,  who  Avitli 'others  signed  and  filed  a 
remonstrance  against  the  said  proposed  road,  in  which 
they  st*t  out  fully  their  objection  to  said  road,  and  without 
waiving  any  of  liis  objections  to  said  proposed  road  and 
all  the  while  insisting  upon  tlie  same,  alleges  tliat  in  tlie 
event  the  said  road  is  laid  out  he  will  be  danuigi^  in  tlie 
following  items  and  amounts,  to  wit:"  For  land  taken 
f700;  for  fencing  f320;  "for  maintaining  gates,  incon- 
venience, and  for  damages  to  the  value  of  tlie  remaindei* 
of  said  fai-ui  by  reascm  of  said  road  $1,000."  "The  under- 
signed alleges  that  he  is  the  owner  of  the  west  half  of  sec- 
tion 9,  township  17,  range  21,  across  which  said  proposed 
road  runs  and  the  aforesaid  damages  will  accrue  to  said 
premises,  and  while  the  undersigned  still  objects  to  the 
laying  out  of  said  road,  subject  to  the  official  action  of 
said  board  on  said  remonstrance,  he  prays  that  in  the 
event  said  remonstrance  and  his  said  objection  to  Sixid 
road  are  overruled  and  said  road  is  laid  ont  he  may  be 
allowed  damages  as  by  the  items  set  forth  in  the  aggre- 
gate sum  of  |2,020."  It  is  further  stipulated  that  on  Au- 
gust 16,  1909,  the  ccmnty  clerk  duly  notified  plaintiff  of 
the  action  taken  by  the  board  on  August  11,  and  tliat 
plaintiff*  took  no  appeal  from  such  action  of  the  board  and 
prosecuted  no  error  proceedings  therefrom. 

It  is  contended  by  the  defendants  that,  by  failing  to 
appeal  or  prosecute  error  procecMlings  from  the  action  of 
the  county  board  in  laying  out  the  road,  and  by  filing  with 
the  board  his  claim  for  damages,  he  waived  the  right  to 
question  the  regularity  in  any  of  the  proceedings  by  the 
board  As  to  everything  done  by  the  board,  except  the 
allowance  of  the  damages  against  the  road  district  in- 
stead of  providing  for  their  payment  by  warrants  on  the 
11 
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general  fund  of  the  county,  we  think  the  contention  of 
defendants  is  sound  and  must  be  sustained.  The  rule 
must  be  considered  as  settled  in  this  jurisdiction,  that  by 
filing  a  claim  for  damages  in  such  a  case  the  claimant 
waives  all  objections  to  the  location  of  the  road.  As  said 
in  Davis  v.  Commissioners  of  Boone  County^  28  Neb.  837 : 
"He,  in  effect,  says  to  the  defendants,  ^You  have  taken  my 
land  for  a  public  road  and  I  demand  damages  therefor.* 
These  he  is  entitled  to  recover,  but  the  filing  of  the  claim 
is  a  waiver  of  irregularities  in  locating  the  roads."  But, 
plaintiff  says,  that  rule  should  not  be  applied  to  him,  for 
the  reason  that  he  at  all  times  stood  objecting,  to  and  re- 
sisting the  establishment  of  the  road;  that  it  waj3  not  in- 
consistent for  him  to  say  to  the  board,  "While  I  remon- 
strate against,  object  to  and  resist  the  establishment  of 
the  road,  yet  if  you  are  determined  to  lay  out  the  road, 
and  if  in  spite  of  my  objection  the  road  is  laid  out,  my 
dfunages  are  so  much."  We  cannot  agree  with  counsel 
that  this  language  was  sufficient  to  avoid  the  waiver. 

The  second  point  urged  by  plaintiff,  that  no  provision 
was  made  for  the  payment  of  plaintiff's  damages,  stands 
upon  a  different  footing.  Giving  the  waiver  the  full  force 
claimed  for  it  by  defendants,  it  simply  sustains  the  regu- 
larity of  all  the  proceedings  of  the  board  in  laying  out 
the  road;  so  that,  up  to  that  point,  the  case  stands  aa  if 
no  remonstrance  or  objections  of  any  kind  had  been  filed. 
In  such  a  case,  the  county  has  a  right  to  take  the  land  for 
the  proposed  road,  but  not  until  it  has  made  provision  for 
the  payment  of  the  damages.  In  Zimmerman  v.  County 
of  Kear^iey,  33  Neb.  620,  we  held :  "Before  a  county  can 
appropriate  lands  to  public  use  for  a  public  road  it  must 
provide  for  the  payment  of  damages  for  the  right  of  way 
either  by  the  appropriation  of  money  from  the  pi-oper 
fund  for  that  purpose,  or  the  levy  of  sufficient  taxes  to 
pay  the  damages  upon  which  a  warrant  may  be  drawn.  In 
either  case  the  compensation  must  be  sure,  and  the  land- 
owner may  enjoin  the  use  of  his  proi)erty  by  the  public 
until  such  compensation  is  made."     In  the  opinion  it  i.« 
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said:  "It  is  conceded  that  no  attempt  has  been  made  to 
levy  taxes  to  pay  the  damages  in  question,  nor  is  it  pro- 
posed to  levy  any  for  that  purpose.  If  we  understand  the 
position  of  the  defendant  in  error,  it  is  that  the  plaintiff 
must  give  up  his  land  and  take  the  chances  of  recovering 
payment  therefor.  This  is  not  the  law.  The  rule  as  stated 
in  Repiihlican  V,  R.  Co.  v.  Fink,  18  Neb.  82,  is  applicable 
in  case  of  a  municipal  corporation,  with  this  exception, 
tliat,  where  the  damages  have  been  allowed  and  taxes 
levied  to  pay  the  same  so  that  warrant  may  be  di'awn 
thereon,  the  levy  constitutes  a  fund  that  is  available  to 
the  landowner  and  the  property  may  be  appropriated 
therefor.  In  other  words,  the  proper  authorities  must  be 
able  to  deliver  to  him  a  warrant  drawn  upon  the  projxu* 
levy  before  the  public  can  appropriate  his  property  to  its 
use.  This  is  the  means  by  which  public  corporations,  like 
counties,  townships,  etc.,  effect  payment.  There  must  be 
an  absolute  provision  for  payment,  however,  or  the  prop- 
erty cannot  be  appropriated.  Here  there  is  no  such  pro- 
vision, and  the  landowner  may  enjoin  the  proceedings.'- 
The  language  of  Mr.  Justice  Maxwell  in  that  case  seems 
to  feactly  fit  the  case  at  bar.  The  judgment  of  the  board 
was  that  the  damages  should  be  "allowed  against  road 
district  No.  2  Kilfoil  township."  Even  if  prior  to  July 
1,  1909,  the  board  might  have  made  such  an  order,  by 
reference  to  chapter  115,  p.  450,  laws  1909,  it  will  be  so(mi 
that  on  April  5,  1909,  an  act  was  approved  which  amended 
the  law  as  it  had  theretofore  existed,  so  as  to  read  as 
follows:  "All  damages  caused  by  the  laying  out,  alt(»riii.u\ 
opening  or  discontinuing  any  county  road  shall  be  paid 
by  warrant  on  the  general  fund  of  the  county  in  which 
such  road  is  located,  except  as  otherwise  providi^d  in  sec- 
tion 6091  of  Cobbey's  Statutes  for  1907."  Section  6091, 
referred  to,  is  the  one  giving  the  right  of  appeal  by  an 
applicant  for  damages.  Prior  to  this  amendment  of  1909, 
which  became  effective  in  July  of  that  year,  it  wns  optional 
with  the  county  board  whether  the  damages  should  be 
paid  by  a  warrant  drawn  upon  the  county  or  by  the  dis- 
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trict,  but  the  effect  of  the  amendment  referred  to  was  to 
substitute  the  word  "shall"  for  the  word  "may."  As  the 
action  of  the  board  was  taken  only  a  little  over  a  montU 
after  this  amendment  became  effective,  it  is  more  than 
probable  that  t}\e  board  did  not  know  of  the  chaoge  in 
the  law.  How^ever  that  may  be,  the  fact  remains  that  the 
defendants  are  now  tlireatening  to  go  upon  and  take 
plaintiff's  land  and  cause  liim  more  or  less  serious  dam- 
age without  having  made  any  provision  for  the  payment 
)f  his  damages  by  the  appropriation  of  money  from  aiiy 
proper  fund  for  that  purpose.    This  cannot  be  done. 

The  judgment  of  the  district  court  is  therefore  reversed 
and  the  cause  remanded,  with  directions  to  grant  an  in- 
junction restraining  the  defendants  from  entering  upon 
or  in  any  manner  attempting  to  appropriate  plaintiff^s 
land  until  it  has  made  due  provision  for  the  payment  of 
the  damages  allowed  in  its  order  of  August  11,  1909. 


Reversed. 


Horace  W.  Parsons,  appellee,  v.  Theodore  F.  Barnes 

ET   AL.,   appellants. 
Filed  March  26,  1912.    No.  16,633. 

1.  Petition  discussed  in  the  opinion,  held  to  state  a  cause  of  action  for 

damages  for  fraud. 

2.  Evidence  examined  and  considered  in  the  opinion,  held  sufficient  to 

sustain  a  verdict  in  favor  of  plaintiff  for  such  damages. 

Appeal  from  the  district  court  for  Lancaster  county: 
Albert  J.  Cornish,  Judge.    Affirmed. 

Eilu'urd  F,  Pettis,  Theodore  F.  Barnes  and  Charles  0. 
Whedon,  for  appellanta 

T.  J.  Doyle  and  (?.  L.  De  Lacy,  contra. 
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Plaintiff  jxaid  $200  for  what  he  supposed  was  a  piece  of 
Holdiers'  additional  homestead  scrip  entitling  him  to  enter 
40  acres  of  government  land.  The  scrip  proved  to  be 
worthless  and  the  money  paid  therefor  was  never  returned. 
Plaintiff  charges  his  loss  to  the  fraud  of  defendants  and 
this  is  an  action  to  recover  from  them  resulting  damages. 
Trial  to  a  jury.  Verdict  in  favor  of  plaintiff  for  $371.75. 
Defendants  appeal. 

Plaintiff  was  a  dentist  residing  at  Wamego,  Kansas. 
Defendant  Th(K)dore  F.  Barnes  was  engaged  in  buying 
and  selling  soldiei*s'  scrip,  'having  an  office  at  Lincoln, 
Nebraska.  The  Lincoln  Safe  Deposit  &  Trust  Company, 
defendant,  was  transacting  at  Lincoln,  Nebraska,  tlu" 
business  indicated  by  its  name,  and  defendant  William  E. 
Barkley,  Jr.,  was  its  managing  officer.  The  petition  al- 
leges: Defendants  were  partners  in  the  business  of  buy- 
ing and  selling  soldiers'  scrip.  For  the  puri^ose  of  locat- 
ing 40  acres  of  land  in  Pottawatomie  county,  Kansiis, 
plaintiff  ^w^rote  to  Barnes  in  April,  1901,  to  send  him 
soldiers'  scrip.  What  purported  to  be  a  40-acre  scrip  of 
John  W.  Bowman,  assigned  to  plaintiff  by  Barnes,  was 
sent  to  the  First  National  Baiik  of  Wamego,  Kansas,  by 
the  trust  company  and  Barkley,  with  instructions  to  col- 
lect |200  from  plaintiff  therefor.  Tlie  scrip  was  rep- 
resented by  defendants  to  be  valid.  By  means  of  a  draft, 
jjayable  to  the  trust  comjyany,  plaintiff,  through  the  Na- 
tional Bank  of  Wamego,  paid  defendants  |200.  The 
draft  was  cashed  and  the  money  kept  and  appropriated. 
Believing  the  scrip  to  be  valid,  as  it  was  represented  to 
be,  plaintiff  went  to  the  United .  States  land  office  at 
Topeka  for  the  purpose  of  locating  40  acres  of  land,  but 
failed.  The  scrip  was  of  no  value.  Bowman  was  not  en- 
titled to  anv  jidditional  entry  under  the  United  States 
land  laws.  Tlie  scrip  was  fraudulent  and  d(^fen(lants  had 
no  right  to  make  any  entry  therc^undc^r.  Defe^ndants,  well 
knowing  that  the  scrip  was  fraudulent,  and  with  the  pur- 
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"pose  of  cheating  and  defrauding  plaintiff  out  of  f 200, 
entered  into  a  conspiracy  and  induced  him  to  buy  the  scrip 
and  to  pay  that  sum  therefor.  Plaintiff  returned  the  scrip 
to  the  trust  company  December  6,  1901,  and  demanded  of 
defendants  the  return  of  his  money.  The  scrip  has  not 
been  returned  to  plaintiff  nor  the  money  refunded. 

The  alleged  partnership  and  conspiracy  of  defendants 
and  all  allegations  charging  them  with  fraud  are  denied 
in  the  answers.  In  addition,  Barnes  alleges  that  plaintiff 
bought  the  scrip  after  satisfying  himself  upon  a  full  ex- 
timination  of  its  value  and  validity.  Barkley  and  the 
truBt  company  allege  that  they  had  no  connection  with 
the  transaction,  excepting'  as  the  collection  agents  of 
Barnes,  and  that  they  had  no  other  interest  in  the  scrip 
or  in  the  proceeds  of  the  sale. 

The  principal  points  relied  upon  for  a  reversal  are  the 
insufficiency  of  the  petition  to  state  a  cause  of  action  an<l 
failure  of  the  proof  to  support  the  verdict. 

One  of  the  objections  to  the  petition  is  that  it  does  not 
allege  that  plaintiff  relied  upon  any  represtni tation  of  any 
of  the  defendants.  The  allegations  of  the  petitipn  must  be 
(•oustrued  witli  reference  to  the  acts  of  congress  creating 
soldiers'  additional  homestead  rights  and  authorizing  the 
transfer  thereof.  2  U.  S.  Comp.  St,  sees.  2304,  2305. 
Every  soldier  who  is  entitled  to  the  benefit  of  the  act,  if 
he  has  entered  less  than  160  acres  of  land,  is  permitted  to 
enter  so  much  more  as,  when  added  to  the  quantity  pre- 
viously entered,  shall  not  exceed  160  acres.  By  an  amenda- 
tory act,  a  right  to  the  additional  homestead  was  made 
transferable.  It  thus  appears  that  scrip,  representing  a 
fractional  part  of  160  acres  as  a  soldiers'  additional  home- 
stead riglit  of  entry,  is  valuable  only  for  a  specific  purpose. 
It  is  not  like  ordinary  i)ersonal  property,  and,  anless  it 
can  be  used  for  that  purpose,  it  is  absolutely  Avorthless  as 
a  lawful  investment  The  i)etition  shows  that  plaintiff 
applied  for  scrip  to  be  used  in  locating  40  acres  of  govern- 
ment land.  Valid  scrip  only  would  answer  that  purpose*. 
When  defendants  sent  the  scrip  to  the  Kansas  bank,  with 
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a  demand  for  f200  upon  its  delivery  to  plaintiff,  the  law 
implied  wLat  is  alleged  in  the  petition,  namely,  that  de- 
fendants represents  it  to  be  valid  for  plaintiff's  purpose. 
It  is  further  alleged  that  plaintiff  believed  that  the  serij) 
was  what  it  was  represented  to  be;  that  it  was  valid 
si^rip;  that  he  went  to  Topeka  to  locate  land  under  it,  but 
could  not  do  so;  thathe  was  induced  to  pay  $200  tlierefor, 
defendants  well  knowing  that  it  was  worthless.  If  the 
l>etition  does  not  allege  in  direct  terms  that  plaintiff  re- 
lied upon  the  representation  of  defendants,  it  does  allege 
facts  from  which  such  reliance  is  fairly  shown.  Besides, 
there  was  a  long  trial,  in  which  that  issue  was  contested, 
We  do  not  think  defendants  were  misled  or  their  rights 
prejudiced  by  reason  of  any  imperfection  in  the  plea  of 
plaintiff's  reliance  upon  the  representation  of  defendants. 

The  petition  is  also  challenged  upon  the  gi'ound  that 
it  contains  no  allegation  of  fact  to  show  why  tlie  Bowman 
scrip  was  of  no  value.  This  point  seems  also  to  be  with- 
out merit.  It  is  alleged  that  "Bowman  was  not  entitled 
to  any  additional  entry  under  the  United  States  land  laws 
as  a  soldier."  In  connection  with  other  facts  staUMl,  and 
in  view  of  the  acts  of  congress  to  which  Ave  have  already 
adverted,  this  is  a  sufficient  averment  that  Bowman  had 
previously  entered  160  acres  of  land  and  therefore  could 
acquire  no  further  riglits  to  government  laud. 

We  do  not  think  the  verdict  should  be  set  aside  as  not 
being  sustained  by  the  evidence.  A  partnersliip  was  al- 
leged. Barnes  was  engaged  in  selling  scrip.  Baikloy  ad- 
mitted that  the  trust  company  had  possession  of  the  Bow- 
man scrip,  that  he  sent  it  to  the  Kansas  bank  to  be  de- 
livered upon  payment  of  $200,  that  he  collected  that  sum 
from  plaintiff,  that  he  was  the  managing  ottlcc^r  of  tlu* 
trust  company  and  that  the  Bowman  scrip  Avas  returned 
tx>  the  bank. 

It  is  shown  that  three  pieces  of  scrip  wore  sent  to  plain- 
tiff. The  first  was  the  Bowman  scrip.  Tlie  so<'ond  was 
the  Maxwell  scrip,  and,  though  worthless,  plaintitT  was 
asked  to  accept  it  in  place  of  the  former  one.     The  tliird 
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was  described  as  the  Ellis  scrip,  and  purported  to  rep- 
resent 80  acres,  ^though  it  was  worthless  except  for  10 
acres.  Plaintiff  testified  that  after  he  Jiad  returned  the 
Bowman  scrip  and  after  lie  had  returned  the  Maxwell 
scrip  in  February,  1902,  he  visited  Lincoln  and  had  a 
conversation  with  l>arnes,  whom  he  met  on  the  stitH*t,  and 
with  Barldey.  The  conversation  with  l^arkh^y  took  place 
in  the  office  of  the  trust  company.  In  testifying  to  the 
conversation  witli  Barkley,  he  said  (the  questions  being 
omitted)  :  "We  had  considerable  convei'siition.  I  asked 
them  with  regard  to  Mr.  Barnes  whether  he  had  anv  monev 
on  de[)osit  or  not,  and  he  told  me  that  he  did  not  have  any 
on  deposit.  I  asked  him  if  he  thought  there  was  any 
way  in  which  he  thouglit  I  could  make  a  collection 
from  ^Ir.  Barnes,  and  he  said  he  did  not  think  there 
was;  tliat  Mr.  Barnes  was  not  in  a  condition  to  i>ay 
me.  Tlien  I  asked  hira  if  he  had  any  scrip  in  the  bank 
and  he  said  that  they  had  such  scrip  there,  and  he  said 
the  way  that  Ave  do  business  is  like  this:  The  scrip  is  sent 
to  the  bank.  It  is  sent  out  and  collections  made  and 
mcmey  returned  and  each  get  their  share  of  it.  I  had  some 
conv(*rsation  with  him  in  regjird  to  this  piece  of  scrip  of 
Max  weirs.  I  asked  him  Avhat  became  of  that  i>iecc  of 
scrij).  I  asked  him  where  Mr.  Barnes  usually  sold  this 
scrip,  or  what  disposition  he  made  of  it.  He  told  me  that 
^Ir.  Barnes — that  he  had  no  right  to  let  me  know  what 
Mr.  ]>arnes'  business  was,  or  let  me  into  the  arrangements 
tliat  ;Mr.  Barnes  had  with  other  parties,  and  it  was  really 
none  of  my  business." 

Til  is  is  the  only  direct  testimonj'^  that  defendants  wer(? 
in  partnersliip  for  the  division  of  profits,  but  it  is  at  least 
to  some  extent  corroborated  by  the  testimony  of  Barnes, 
Avho  stated  in  answer  to  questions  that  his  recollection  in 
the  beginning  was  that  the  Bowman  scrip  came  to  Biirk- 
ley  as  all  others;  tliat  if  any  scrip  came  to  him  he  im- 
mediately handed  it  over  to  Barkley  and  wrote  the  i>ai-ties 
it  Avas  then*;  tliat  he  did  not  renuMiiber  of  remitting  anv 
money  to  Bowman  for  tlie  scrip;  that  Barkley  always  did 
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the  transmitting  for  scrip.  He  furtlier  testified:  '^Q. 
Now,  you  have  st<\ted  that  the  matter  of  payment  to  the 
men  from  whom  you  bought  the  scrip,  including  Bowman, 
was  left  to  Barkley  and  tlmt  he  alone  could  tell  about 
that.  Now,  in  each  of  these  cases  did  Barkley  retain  th(^ 
amount  of-  money  you  had  agreed  to  pay  to  the  men  you 
had  Iwught  the  scrip  from?  A.  He  kept  out  his  (charges 
and  all  other  charges  that  were  against  the  claim.  Q. 
Including  the  price  of  the  scrip  itself?  A.  Yes,  sir;  that 
1  was  paying  to  the  men." 

When  the  Ellis  scrip  was  sent  to  the  Kansas  bank, 
plaintiff  garnished  it  to  satisfy  his  claim  for  $200.  It  is 
apparent  that  he  could  not  apply  the  scrip  to  that  pur- 
pose, because  it  did  not  belong  to  Barnes  or  to  the  trust 
company  or  to  Barkley.  When  this  matter  was  in  con- 
troversy, Barkley,  as  the  officer  of  the  trust  company, 
wrote  to  the  banker  in  Kansas  that  Barnes  had  no  inter- 
est whatever  in  the  Ellis  scrip  and  emplojed  counsel  to 
defend  the  suit.  Acting  in  like  manner,  he  tried  to  induc(^ 
plaintiff  to  take  three  separate  pieces  of  scrip,  two  of 
which  were  worthless,  and  the  third  not  being  as  rep- 
resented. In  each  instance  the  soldier  had  been  paid 
nothing.  The  record  shows  that  the  trust  company, 
which  is  not  a  bank  and  does  not  receive  deposits,  col- 
lected in  advance  the  money  for  the  scrip,  when  sold.  In 
all  of  these  three  cases  nothing  had  ever  been  paid  to  tlie 
soldier  whose  scrip  was  being  handled.  It  is  difficult  to 
understand  the  denial  by  Barkley  of  all  interest  except  as 
a  collecting  agent.  In  the  matter  of  the  Bowman  scrip  he 
performed  a  great  deal  of  ser\ice  for  a  collection  fee  of 
one  dollar,  which  is  the  amount  he  credited  to  the  trust 
company  on  its  books.  The  circumstances  sliown,  in 
which  all  three  of  the  defendants  participated,  tend  to 
prove  a  grc^ater  interest  of  the  trust  company  and  Barkley 
than  that  of  mere  collecting  agents.  Tlie  testimony  is 
scattered  through  500  pages,  and  direct  evidence,  other 
than  that  referred  to,  outside  of  the  facts  tliemselves,  is 
not  found  in  the  bill  of  exceptions.    If  these  circumstances 
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and  the  direct  testimony  of  plaintiff,  corroborated  by  the 
indefinite  testimony  of  Barnes,  do  not  show  fraud  and  a 
combination  of  the  three  defendants,  then  the  evidence 
does  not  sustain  the  verdict.  The  jury,  however,  found  it 
was  sufficient,  and  the  district  court  refused  to  disturb 
their  finding.    We  must  also  refuse. 

Affirmed. 
Keese,  C.  J.,  not  sitting. 


KALrii  B.  Weller  bt  al.,  appellees,  v.  Thomas  L.  Sloan, 

APPELLANT. 
Fn.ED  March  26,  1912.    No.  16,647. 

1.  Appeal:  Motion  fob  New  Trial.    This  court  wiU  not  review  alleged 

errors  occurring  during  the  trial  of  a  cause  in  the  district  court, 
unless  a  motion  for  a  new  trial  was  made  in  that  court  and  a 
ruling  obtained  thereon.    Jones  v.  Hayes,  36  Neb.  526. 

2.  :    Affirmance.    And  In  such  a  case,  where  the  judgment  is 

sustained  by  the  pleadings,  it  will,  ordinarily,  be  affirmed. 

Appeal  from  the  district  court  for  Thurston  countj^: 
(5uY  T.  Graves,  Judge.    Affirmed. 

Thomas  L.  Sloan  and  Herman  Freese,  for  appellant. 

Howard  Saxton,  contra. 

FAWciyrr,  J. 

This  action  Avas  commenced  in  justice  court  to  recover 
a  balance  claimed  by  plaintiff  to  be  due  from  defendant 
on  an  account  for  lumber  and  coal.  Plaintiff  recovered  in 
tlie  justice  court  and  defendant  appealed  to  the  district 
court,  where  plaintiff  again  recovered.  The  transcript 
shows  the  (»nlrv  of  jud2:ment  in  the  district  court,  January 
8,  1910.  ThrcH*  dnvs  later,  on  Januarv  11,  1910,  defendant 
filed  a  motion  for  a  new  trial.    This  motion  has  never,  s(» 
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far  as  the  transcript  discloses,  been  submitted  to  or  parsed 
upon  by  the  district  court.  The  grounds  urged  by  de- 
fendant in  this  court  for  a  reversal  of  the  judgment  of 
the  court  below  are  all  based  upon  the  alleged  errors  set 
out  in  the  motion  for  a  new  trial.  That  motion  not  hav- 
ing been  presented  to  and  pasvsed  upon  by  the  court  below, 
none  of  the  errors  therein  assigned  can  be  considered 
here.  An  examination  of  the  pleadings  shows  that  they 
are  ample  to  sustain  the  judgment. 

The  judgment  of  the  district  court  is  therefore 

Affirmed, 
Reksb,  C.  J.,  not  sitting. 


Lulu  E.  Pitts,  APrELLANT,  v.   Margaret  J.   Burdick, 

APPELLEE. 
Filed  Makch  26,  1912.    No.  17,012. 
The  petition  shown  in  the  abstract  and  set  out  in  the  opinion,  ex 
amined,  and  held  insufficient. 

Appeal  from  the  district  court  for  Hamilton  county: 
George  F.  Corcoran,  Judge.    Affirmed. 

Matters  d  Matters  and  J.  H.  Grosvenor,  for  appellant. 
Charles  P.  Craft,  contra. 

Fawcett,  J. 

From  a  judgment  of  the  district  court  for  Hamilton 
county,  sustaining  a  general  demurrer  to  her  petition  and 
dismissing  her  suit,  plaintiff  appeals. 

The  abstract  of  the  petition,  prepared  and  filed  by 
plaintiff,  shows  that  Charles  B.  Burdick,  fatlier  of  the 
phiiiitiff  and  husband  of  the  dc^fondant,  hm\^  seized  of 
certain  real  estate,  died   in   1902,  testate;  sets  out  tlio 
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second,  third  and  sixth  paragraphs  of  tjhe  will  of  the  de- 
ceased, which,  it  states,  was  duly  proved  and  probated  in 
the  county  court,  of  Hamilton  county.  It  then  sets  out 
the  substance  of  tlie  remaining  averments  of  the  petition, 
which,  aside  from  fonnal  allegations,  are  that  defendant 
claims  to  be  the  owner  in  fee  of  all  of  the  property  de- 
scribed in  the  will,  and  that  she  "threatens  to  sell,  con- 
sume and  dispose  of  all  of  said  property  in  a  manner  un- 
reasonable and  injurious  to  the  reversionary  interests  and 
rights  of  said  plaintiff,  and  inconsistent  and  prejudicial 
to  the  intention  of  the  testator."  The  prayer  is  for  a  con- 
struction of  the  will;  for  an  injunction  restraining  de- 
fendant from  disposing  of  the  property  "in  a  manner 
unjust  and  unreasonable  and  prejudicial  to  the  interests 
of  the  said  plaintiff  and  the  intention  of  the  testator," 
and  that  defendant  be  required  to  give  security  to  insure 
plaintiff  "the  future  enjoyment  of  her  rights  in  said  pro]> 
erty,  unimpiiired  and  in  accordance  with  the  provisions 
of  said  will." 

The  general  demiuTer  interposed  by  defendant  admits 
every  fact  well  pleaded  in  the  i)etition;  but  when  we  elim- 
inate the  conclusions  of  law,  which  the  demurrer  of  course 
does  not  admit,  the  petition  is  insufficient  to  entitle  plain- 
tiff to  the  relief  demanded.  That  defendant  has  a  perfect 
right  to  sell  the  real  estate  and  convert  it  into  money  is 
conceded,  and  the  allegation  that  she  "threatens  to  sell, 
consume  and  dispose  of  all  of  said  property  in  a  manner 
unreasonable  and  injurious  to  the  reversionary  interests 
and  rights  of  said  plaintiff,  and  inconsistent  and  preju- 
dicial to  the  intention  of  the  testator,"  is  a  mere  conclu- 
sion of  law,  and  is  too  vague,  indefinite  and  uncertain  to 
warrant  the  court  in  i-equiring  defendant,  as  a  condition 
of  lier  future  enjoyment  of  the  provisions  made  for  her 
in  her  husband's  will,  to  give  security  for  the  benefit  of 
the  plaintiff;  a  condition  which,  so  far  as  the  abstract 
shows,  the  deceased  himself  never  imposed  upon  her. 

Affirmkd. 
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J.  W.  Adams,  appellee,  v.  Village  Board  op  Cubtis, 

APPBLLA  NT. 

PnjED  March  26,  1912.    No.  16,765. 

1.  Judgment:  Validity.    "The  Village  Board  of  the  Village  of  Curtis" 

is  not  a  person,  natural  or  artificial,  authorized  by  statute  to  sue 
and  be  sued  in  that  name.  A  judgment  nominally  against  a  de- 
fendant not  a  person  or  entity  competent  to  be  sued  binds  no  one. 

2.  Apx>eal:    Dismissal.     When  an  action  has  been  begun  in  the  dis- 

strict  court  naming  "The  Village  Board  of  Curtis"  as  defendant, 
without  naming  any  individual  or  person  known  to  the  law, 
either  natural  or  artificial,  as  defendant,  and  Judgment  is  entered 
therein,  and  upon  appeal  to  this  court  in  the  name  of  "The  Village 
Board  of  Curtis"  the  attorneys  who  took  the  appeal  insist  that 
there  ih  no  party  defendant,  and  the  appellee  insists  that  the 
appeal  is  unauthorized,  the  appeal  will  be  dismissed. 

Appeal  from  the  district  court  for  Frontier  county: 
KoBERT  O.  Obr,  Judge.     Dismissed. 

J.  A.  WilUiMnSj  W.  H.  LatJla/m  and  B.  F.  Butler^  for  ap- 
pellant. 

W.  S.  Morlarv^  contra. 

Sedgwick,  J. 

The  plaintiflf  brought  this  action  in  the  district  court 
for  Frontier  county  to  enjoin  the  opening  of  a  street 
across  lands  which  he  claimed  to  own  in  tlie  vilhige  of 
Curtis.  The  petition  and  summons  named  as  the  sole 
defendant  "Tlie  Village  Board  of  Curtis,  Frontier  County, 
Nebraska."  An  answer  was  filed  in  that  name,  and  the 
cause  was  tried  and  judgment  entered  against  the  defend- 
ant named,  granting  the  injunction  as  prayed.  Afterwards 
an  appeal  was  taken  to  tliis  court  in  the  name  of  "The 
Village  Board  of  Curtis,  Frontier  County,  Nebi-aska." 
In  behalf  of  the  appellant  a  brief  was  filed  in  which  it 
was  contended  that,  there  being  no  defendant  in  the  case, 
the  whole  proceedings  are  a  nullity,  and  Barbour  v.  Ah 
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bany  Lodge,  73  Ga.  474,  was  cited,  in  which  it  waa  said : 
"No  person  being  sued,  no  case  was  in  court,  and  there 
was  nothing  to  amend  by."  The  plaintiff  in  the  case  filed 
a  brief  in  which  it  is  not  seriously  contended  that  an  action 
can  be  maintained  without  a  defendant,  and  no  argument 
is  advanced  attempting  to  show  that  the  defendant  named 
here  is  «t  person  or  entity  known  to  the  law.  The  case  of 
Wahdsh  Electric  Co.  v.  City  of  Wymore.  60  Neb.  199,  is 
cited,  in  which  it  is  held  that,  under  some  circumstances, 
an  action  may  be  maintain^  against  a  city  or  village  and, 
under  others,  an  action  may  be  maintained  against  indi- 
viduals who  are  members  of  the  governing  authorities  of 
the  city  or  village.  The  plaintiff  in  the  brief  accepts  the 
contention  made  against  the  validity  of  the  action,  and 
answers  it  by  saying  that  if  there  was  no  defendant  there 
could  be  no  appeal,  and  that  by  taking  the  appeal  it  i» 
necessarily  asserted  that  there  is  a  defendant.  There  was 
ho  attempt  or  offer  in  any  of  the  proceeding's  to  bring  in 
any  party  defendant,  known  to  the  law  as  an  entity  com- 
petent to  sue  and  be  sued,  and,  as  we  understand  the 
briefs,  the  parties  are  substantially  agreed  that  there  is 
no  judgment  entered  in  the  court  below  binding  upon  any 
person  known  to  the  law,  and  that  there  is  no  cause  pend- 
ing in  this  court  between  two  persons  or  parties  that  are 
known  to  the  law  and  competent  on  the  one  hand  to  sue 
and  on  the  other  to  be  sued. 

Under  those  circumstances  there  is  nothing  for  this 
court  to  do  but  dismiss  the  appeal,  which  is  accordingly 
done. 

Dismissed. 
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Henry  E.  Lewis,  Admistratrator,  et  al.,  appellee?^, 
V.  William  E.  Barkley,  Jr.,  Administrator,  et  al., 

APPELLANTS. 

Filed  March  26,  1912.    No.  16,962. 

L  "Wills:  Legacies:  Interest.  Whether  Interest  is  to  be  allowed  upon 
a  specific  legacy  of  money  depends  upon  the  intention  of  the 
testator.  If  that  intention  cannot  be  otherwise  determined  from 
the  language  of  the  will  itself,  it  will  be  i)resumed  that  the 
testator  intended  that  the  legacy  should  be  paid  during  the  first 
year  alter  the  appointment  of  the  executor  under  the  will,  and, 
if  not  so  paid,  should  bear  interest  from  that  time.  Smullin  v. 
Wharton,  83  Neb.  328,  distinguished. 

2.  :   :   .    If  the  will  gives  a  specific  legacy  of  money 

to  each  of  three  persons  respectively,  and  expressly  provides  that 
two  of  such  legacies  shall  not  bear  interest  in  any  event,  the 
presumption  is  raised  that  the  testatrix  intended  that  the  third 
legacy' not  so  limited  shall  bear  interest. 

3.  :  :  .  Section  282,  ch.  23,  Comp.  St.  1911,  pro- 
vides: "That  at  the  expiration  of  the  year  from  the  time  of  the 
granting  of  letters  testamentary  or  administration,  such  executor 
or  administrator  shall  at  once,  and  the  court  is  hereby  directed  to 
compel  such  executor  or  administrator  to  at  once  make  final 
settlement  of  such  estate."  And,  unless  otherwise  indicated  by 
the  will,  the  presumption  Is  that  tlie  testator  intended  that  the 
legacy  should  be  paid  within  that  time,  and,  if  not  so  paid, 
should  bear  Interest  thereafter. 

4.  Executors  and  Administrators:   Legacies  :    Intekest.   If  the  legatee 

in  a  will  is  also  appointed  by  the  will  as  executor  thereof,  and 
duly  qualifies  as  such  executor,  the  fact  that  he  unnecessarily 
delays  settlement  of  the  estate  and  keeps  in  his  own  hands 
money  derived  therefrom  will  not  estop  him  to  claim  interest  on 
such  part  of  his  legacy  as  temains  unpaid  after  allowing  thereon 
all  money  received  and  not  disbursed  by  him  in  the  management 
of  the  estate,  it  appearing  that  the  value  of  the  estate  has  been 
enhanced  rather  than  lessened  by  such  delay. 

5.  :    Accounting  by  Legatee  as  Executor.     In  such  case  it  Is 

the  duty  of  the  probate  court,  and  of  the  district  court  upon 
appeal,  to  state  the  entire  account  of  such  executor,  both  as 
executor  and  as  legatee  under  the  will,  charging  against  such 
legacy  all  money  that  he  has  received,  less  proper  disbursements 
and  commissions. 
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Appeal  from  the  district  court  for  Lancaster  county: 
Lincoln  Fkost,  Judge.    Affirmed. 

Tihbets  d  Anderson,  for  appellants. 

E,  F.  Pettis  and  Oreene  d  Greene^  contra. 

Sedgwick,  J. 

This  litigation  arose  out  of  tlie  setthnnent  of  the  ac- 
counts of  John  D.  Knight,  as  executor  of  the  estate  of 
Helena  V.  W.  Knight,  deceased,  liis  wife.  Helena  V.  W. 
Knight  died  in  1898,  and  left  a  will  which,  among  other 
tilings,  bequeathed  a  legacy  of  $10,000  to  her  husband, 
John  D.  Knight,  and  other  projK^rty  S]K»cified,  and,  after 
making  some  other  bequestg,  the  will  gave  all  of  the  resi- 
due of  her  property,  real,  personal  and  mixed,  to  her  said 
husband  during  liis  natural  life,  with  remainder  to 
various  persons  therein  named. 

John  D.  Knight  entered  upon  the  administration  of  the 
estate,  and  continued  witliout  any  settlement  until  Janu- 
ary, 1905,  when  he  filed  in  the  probate  court  of  Lancaster 
county  a  report  and  account  of  his  acts  as  executor  of  said 
estate.  The  residuary  legatees  under  the  will  olgected 
to  the  report,  and  afterwards  it  appears  from  the  record 
tliat  Jolin  D.  Knight  died,  and  Heniy  E.  Lewis  having 
been  apix>inted  administrator  of  his  estate,  tlie  said 
Lewis  was  substituted  as  a  party  to  the  proceedings,  and 
file<l  in  the  county  court  an  application  setting  up  the 
before  mentioned  legacy,  and  alleged  that  the  same  ha<l 
been  ])aid  cmly  in  part.  William  E.  Barkley,  Jr.,  who 
had  been  apiM)inted  administrator  of  the  estate  of  Helena 
V.  AV.  Knight  in  the  place  of  her  husband,  John  D. 
Kniglit,  filed  objections  to  the  application  of  Lewis  as 
administrator,  and  the  issues  in  the  county  court  were 
made  by  this  report  of  John  D.  Knight,  and  the  applica- 
tion of  the  administrator  of  his  estate  afterwards  ap- 
point^^l,  and  the  objections  of  Mr.  Barkley  as  administra- 
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tor  of  the  estate  of  Helena  V.  W.  Knight.  A  hearing  was 
had  in^  the  county  court,  and  fi-Dm  an  order  entered 
tliereon  an  appeal  Avas  taken  to  the  district  court  for 
Lancaster  county.  In  the  district  court  the  matter  seems 
to  haA'e  been  Inward  on  the  issues  as  made  in  the  county 
court.  A  jury  was  waived  nnd  the  cause  tried, by  the 
court  The  issue,  as  stated  in  these  various  pajxTS,  is 
somewhat  complicattKl  and  presents  several  nmtters  of 
dispute  between  the  parties.  The  district  court  in  stating 
the  account  betwtn^n  tlie  parties  allowed  Intercast  upon  the 
lOjOOO-dollar  legacy.  There  had  been  no  ord(^r  made  by  tht» 
countv  court  for  the  pavment  of  this  legacy,  and  it  is 
contended  that  no  interest  can  be  allowed  ui)on  a  U^gacy 
until  such  order  is  made.  This  presents  the  ])rincip;il 
question  discussed  in  the  briefs. 

In  SmuUin  v.  Wharfoti,  83  Neb.  328,  the  matter  involved 
was  not  a  specific  legacy,  but  a  i>ro vision  of  the  will  al- 
lowing annual  sup'port,  and,  the  amonnt  of  sucli  ;uniuiri 
support  having  been  fixed  by  the  court,  tlie  rincsHon  was 
whether  interest  would  be  allowed  uimju  thc^  unused  ])or- 
tions  of  the  amount  so  fixed.  In  discussing  the  (juestion, 
however,  the  court  referred  to  the  rule  in  regard  to  in- 
terest uix)n  si>ecific  legacies  as  api)lied  in  otlicr  jurisdic- 
tions, and  stated  that  the  rule  of  English  courts  in  regard 
to  an  annuity  payable  from  the  body  or  princii)al  of  a 
fund  seems,  to  be  that  the  first  payment  is  due  at  the  end 
of  the  first  year  after  the  death  of  the  testator,  but  when. 
payable  out  of  the  income  of  the  fund  it  becomes  du(»  at 
the  end  of  the  second  year:  and  points  out  that  in  Pennsyl- 
vania it  has  been  held  that  such  annuities  become  due  at 
the  end  of  the  first  year  in  either  event.  The  opinion  then 
states  that  there  can  be  little  doubt  that  ^^tlie  general  rule 
of  law  is  that,  in  ordinary  cases  of  legacies  be(|ueathed, 
the  legatee  is  entitled  to  interest  at  the  legal  rate  from 
the  time  they  could  be  legally  demanded/'  It  is  then  said 
that  probably  the  rule  is  modified  by  the  statutes  of  this 
state.  The  statutes  are  referred  to,  and  it  is  said:  ^^By 
th(»se  sections  it  would  appear  that  none  of  the  legacies 
12 
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are  due  and  demandable  until  after  the  entry  of  the  de- 
cree provided  for,  and  therefore  they  could  draw  no  in- 
terest prior  to  that  date."  The  opinion  does  not  r^ard 
it  as  necessary  to  determine  that  question  in  the  case 
then  being  considered,  but  says :  "If  this  be  the  case  there 
could  be  no  interest  allowed  in  any  event  until  after  the 
termination  of  the  litigation  over  the  final  admission  of 
the  will  to  probate  and  the  necessary  proceedings  there- 
after leading  up  to  the  decree."  The  question  is  disposed 
of  "under  the  peculiar  circumstances"  of  the  case.  The 
question  here  involved  is  not  determined  in  that  decision. 
In  the  case  of  Dickey  v.  Dickey,  94  Fed.  231,  the  decided 
question  is  stated  in  the  syllabus  as  follows:  "A  refusal 
to  pay  a  legacy  is  not  wilful  and  without  reasonable 
cause,  BO  as  to  entitle  legatee  to  interest,  wiiere  he  claime<l 
a  larger  sum  than  entitled  to,  and,  on  suit,  was  allowed 
only  half  of  the  amount  claimed.  If  legacies  bear  inter- 
est within  tlie  provisions  of  Mills'  Ann.  St.  sec.  2252, 
allowing  creditors  interest  for  all  moneys  after  they  be- 
come due,  on  any  bond,  bill,  or  promissory  note  or  other 
instrument  in  wTiting,  they  do  so  only  after  an  orcfer  of 
the  court  has  been  made  directing  their  payment."  In 
the  majority  opinion  quotations  are  made  from  the  statute 
of  Colorado  quite  similar  to  those  found  in  our  statutes, 
and  it  is  said  that  it  is  unnecessary  to  determine  whether 
the  statutes  allow  interest  on  legacies.  The  statement  in 
the  opinion  that  interest  on  legacies  "can  only  be  awardeil 
as  damages"  is  perhaps  not  in  harmony  with  the  authori- 
ties generally.  Interest  on  legacies,  like  tlie  legacies  them- 
selves, is  to  be  alloAved  if  the  testator  so  intends,  and  the 
intention  is  to  be  derived  from  the  construction  of  the 
whole  will.  Legacies,  like  promissory  notes,  may  bear 
interest  before  they  are  due,  if  so  intended  by  the  testator. 
There  is  no  express  provision  in  our  statute  in  regard  to 
the  matter.  In  doubtful  cases  as  to  the  intention  of  the 
testator,  assistance  may  be  derived  from  the  provisions 
of  the  statute  in  regard  to  the  settlement  of  estat^es.  The 
administrator  is  allowed  in  the  fii-st  instance  one  vear\s 


Vol.91]  JANUARY  TERM,  1912.  1:51 


Lewis  V.  Barkley. 


time  from  his  appointment  in  which  to  settle  the  estate 
(Comp.  St.  1911,  ch.  23,  see.  282),  and  the  testator  being 
aware  of  this  statute,  it  has  in  most  cases  been  regarded 
that  there  is  a  presumption  that  the  testator  intended  that 
the  legacy  should  bear  interest  from  that  time.  In  many 
cases  this  has  been  regarded  as  determining  the  matter 
when  the  intention  of  the  testator  cannot  otherwise  be 
fli*awn  from  the  will.  In  the  case  at  bar  the  will  was 
generally  in  favor  of  the  surviving  husband  of  the  de- 
ceased. He  was  given  si>ecified  property  and  a  specified 
amount  as  a  legacy,  and  a  life  estate  in  all  of  tlie  real 
estate  of  the  deceased  and  the  use  and  control  of  all  tlie 
property  duipng  his  life.  The  will  gave  si)ecific  legacies 
to  other  persons  and  expressly  provided  tliat  the  samt'^ 
should  not  bear  interest,  but  no  such  limitation  was  placed 
upon  the  legacy  in  question  to  her  husband.  Mr.  Kniglit 
qualified  as  executor  of  her  estate  and  took  possession  of 
the  property  and  appears  to  have  used  and  treated  it  as 
his  own.  The  real  estate  apparently  was  not  very  valu- 
able at  the  time  he  qualified  as  executor,  but  was  sold 
after  his  death  for  a  considerable  sum.  It  is  contended, 
on  the  one  hand,  that  he  ought  to  have  reduced  the  prop- 
erty to  money  and  so  have  prevented  any  interest  accumu- 
lating upon  the  legacy,  and  that  his  unreajsonable  delay 
in  closing  up  the  affairs  of  the  estate  was  an  injury  to 
the  parties  interested,  and  ought  to  estop  him  and  his 
estate  to  claim  interest  in  the  settlement  of  his  accounts. 
On  the  other  hand,  it  is  insisted  that  he  acted  with  great 
prudence  in  the  interest  of  the  estate  in  holding  the  i>r()p- 
erty  without  sacrificing  it,  which  resulted  largely  to  the 
benefit  of  the  residuary  legatees.  Other  circumstances 
disclosed  in  the  evidence  are  insisted  upon  by  both  parties 
as  affecting  the  equities  of  their  resijective  claims.  If  W(^ 
consider  all  of  the  circumstances  in  the  case,  in  the  light 
of  the  general  rule  above  stated,  we  think  the  fact  that 
the  will  gives  two  other  specific  legacies  with  express  pro- 
visions that  "he  (the  executor)  shall  in  no  event  allow 
any  interest  thereon"    and   that   no   such    limitation    is 
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placed  upon  the  legacy  in  question  justifies  the  finding 
of  the  trial  court  that  the  testatrix  intended  that  this 
legacy  should  bear  interest  after  the  first  year  of  admin- 
istration, if  not  realized  during  that  time. 

The  trial  court  also  was  right  in  holding  that  it  was 
the  duty  of  the  probate  court,  and  of  the  district  coui*t 
upcm  appeal,  to  state  the  entire  accounts  of  the  executor 
witli  the  estate,  including  his  credits  as  legatee  as  well  as 
his  debits  and  credits  as  executor.  The  ancient  rules  de- 
rived from  the  technicalities  of  the  common  law  forms  of 
action  are  not  applicable  to  our  probate  practice.  In  this 
state  the  county  court  .applies  equitable  principles  when 
necessary  in  the  settlement  of  estates.  The  decision  of 
the  district  court  involved  the  examination  of  manv  items 
of  account,  and  both  parties  seem  to  be  somewhat  dissatis- 
fied with  the  results.  Several  of  the  items  allowecl  in 
favor  of  the  John  D.  Knight  estate  are  criticised  by  the 
appellants,  and  many  tliat  are  disallowed  are  insisted 
upon  by  the  api)ellees.  The  district  court  appears  to 
liave  made  a  very  thorough  investigation  of  the  whoh^ 
matter. 

We  do  not  consider  it  necessary  to  discuss  the  mass  of 
evidence  in  regard  to  the  many  items  criticised  on  each 
side  of  the  account.  Ui)on  examination  of  the  record,  we 
find  no  reason  to  disturb  the  findings  of  the  trial  court, 
upon  any  of  these  matters  presented,  and  the  judgment 
is  therefore 

Affirmed. 


Platte  County,  appellee,  v.  Butler  County,  appellant. 

Filed  March  26,  1912.    No.  17,077. 

1.  Counties:  Bridge  Repairs:  Liability.  When  there  is  no  contract 
between  two  counties  to  build  or  repair  a  bridge  across  a  stream 
between  them,  one  county  cannot  replace  an  old  decayed  wooden 
bridge,  which  it  is  dangerous  to  use,  with  a  new  steel  structure 
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of  three  times  the  cost,  by  replacing  several  spang  at  a  time 
until  the  whole  bridge  is  rebuilt,  and  recover  the  expense  of  so 
doing  from  the  other  county  as  repairs. 

2.  :    :  .   If  one  county  resolves  upon  such  a  course 

and  proceeds  to  replace  three  wooden  spans  with  steel  at  three 
times  the  cost  necessary  to  rebuild  them  as  originally  constructed, 
there  being  seven  or  eight  times  that  many  spans  in  the  entire 
bridge,  it  cannot  recover  from  the  other  county  as  for  "needed 
repairs." 

Appeal  from  the  district  court  for  Butler  county: 
Geobgb  F.  CoRCOttAN,  JuDGB.    Reversed  and  dismissed. 

A.  V.  Thomds  and  L.  8.  Hastings^  for  appellant. 

G.  N.  McElfresh,  W.  N.  Hensley  and  Louis  Lightner, 
contra. 

Sedgwick,  J. 

The  plaintiff  county  recovered  a  judgment  in  the  dis- 
trict court  for  Butler  county  upon  an  alleged  claim  for 
repairs  of  the  bridge  over  the  Tlatte  river  between  the 
plaintiflE  county  on  tlie  one  side  and  the  defendant  county 
and  Polk  county  on  the  other  side,  and  tlie  defendant  has 
appealed  to  this  court. 

There  has  never  been  a  contract  between  tliese  two 
counties  for  the  construction  or  repairs  of  this  bridge. 
By  sections  87-89,  ch.  78,  Oomp.  St.  1911,  two  counties 
may  enter  into  a  contract  to  build  a  bridge  over  a  stream 
which  divides  the  counties,  and  where  such  contract  exists, 
if  either  county,  after  reasonable  notice,  neglects  or  re- 
fuses to  build  the  bridge,  the  otlier  county  may  build  the 
same  and  recover  a  portion  of  expenses  from  the  county 
in  default;  and  where  no  contract  exists  betw^een  the 
counties,  if  either  of  them  refuses  to  enter  into  a  contract 
to  repair  the  bridge,  the  other  county  may  enter  into  such 
contract  "for  all  needful  repairs"  and  recover  a  portion 
of  the  costs  from  the  other  county.  Under  this  provision 
the  plaintiff  county  entered  into  a  contract  for  work  to 
put  the  bridge  into  condition  for  travel,  and  the  defend- 
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ant  county  refused  to  pay  any  part  thereof  on  the  ground 
that  the  work  done  was  not  needful  repuii-s,  witliin  the 
meaning  of  the  statute.  The  plaintiff  insists  upon  the 
application  of  the  rule  that,  when  each  party  requests  the 
court  to  instruct  in  his  favor,  it  amounts  to  a  submission 
of  the  cause  to  the  court  for  determination.  This  ques- 
tion, however,  is  not  material,  as  in  our  view  of  the  case 
the  judgment  is  not  supported  by  the  evidence. 

■The  question  presented  is  whether  this  work  was  a  part 
of  a  plan  to  build  another  and  different  bridge,  or  wheth(*r 
it  was  a  needful  repair  of  the  existing  structure,  "liepair," 
as  used  in  this  statute,  was  defined  in  Brown  County  v. 
Keya  Paha  County^  88  Neb.  117:    "The  word  ^repair'  as 
applied  to  bridges  in  the  road  laws  means  to  n^store  to  a 
.sound  or  good  state  after  decay,  injury,  dilai)idation,  or 
jmrtial  destruction."     And  in  CoJfan)  County  v,  Butler 
County,  83  Neb.  803,  it  was  held  that  "to  build  practically 
a  new  bridge"  is  not  repairs.    The  evidence  shows  that  th(» 
l)ridge  in  question  was  constructed  22  or  23  years  before 
^this  work  was  done,  and  was  entirely  of  wood  and  had 
needed  repairs  quite  often.    Mr.  Smith,  a  mc^nber  of  the 
board  of  supervisors  of  the  plaintiff  counly,  ti^stified  that 
**the  whole  bridge  was  pretty  much  out  of  repiiir,   *  ♦   ♦ 
tlie  superstructure  of  the  lower  part  of  the  bridge  was 
badly  rotted,  and  there  was  lots  of  caps,  piling  and  timber 
of  that  kind  that  was  rotten  clear  through,"  and  that, 
while  such  a  bridge  would  not  be  expected  to  be  service- 
able for  more  than  about  20  years  (one  expert  witness 
testified  "in  the  neighborhood  of  12  years"),  a  steel  bridge 
ought  to  last  from  50  to  75  years.  Another  witness  testi- 
fied:    "The  bridge  was  in  pretty  bad  condition  in  1909, 
and  outside  of  this  south  turn-out  it  was  rotten  and  in 
bad  shape,  and  the  board  as  a  committee  had  the  idea, 
even  though  the  bridge  was  temporarily  repaired,  that  it 
could  not  stand  very  long  on  account  of  being  in  such 
kind  of  <ondition.    AVe  built  the  steel  spans  so  that  part 
of  the  bridge  would  stny,  and  in  one  sense  we  knew  from 
the  condition  of  the  other  part  of  the  bridge  that  it  would 
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not  stay  very  long.     It  was  my  judgment  and  the  judg- 
ment of  the  boai'd  tliat  it  couldn't  stay  very  long  after  the 
old  part  of  the  bridge  went  away.     We  have,  since  the 
old  wood  bridge  went  out,  put  in  steel  spans  clear  across 
there,  connecting  with  the  three  steel  spans  already  i)ut 
in  under  the  guise  of  repairing  the  bridge."    The  length 
of  the  bridge  was  1,945  feet,  and  they  concluded  to  put  in 
three  new  steel  spans  of  80  feet  each,  240  feet  in  all.  The 
cost  of  the  three  steel  spans  was  over  |6,000,  and  these 
three  spans  could  have  been  replaced  with  wood  of  a  sim- 
ilar construction  as  the  original  bridge  at  a  cost  not  ex- 
ceeding |2,000.     We  have  seen  that  the  defendant  might 
be  held  liable  for  its  proportion  of  the  needful  repairs  of 
the  old  bridge,  but  it  could  not,  under  the  law,  be  held 
liable  to  contribute  to  the  construction  of  a  new  bridge. 
The  defendant  alleged,  and  the  evidence  shows,  that  the 
authorities  of  Platte  county  considered  and  determined 
that  the  bridge  as  a  whole  had  become  dangerous  and  un- 
serviceable and  that  it  was  necessary  to  replace  it  with  a 
new   structure  of  steel.      Instead   of  removing  the   old 
structure  and  building  a  new  bridge  of  steel  at  once,  they 
determined  upon  a  plan  of  putting  in  these  new  spans  of 
steel,  to  be  followed  by  replacing  the  other  spans  of  the 
bridge  in  a  similar  way,  and  so  replacing  the  old  bridge 
with  a  new  bridge  of  steel.     This  plan  was  executed  and 
they  now  have  a  new  steel  bridge.    The  plaintiff  contends 
that  this  was  a  proper  and  economical  thing  to  do,  and 
savs  in  the  brief:    "It  seems  to  us  that,  in  the  nature  of 
things  in  this  case,  circumstances  refjuire  a  substantial 
and  lasting  bridge  in  place  of  the  makeslufts  that  have 
been  used.     The  evidence  at  the  trial  was  that  ^the  rela- 
tive life  of  a  wooden  bridge  is  in  the  neighborhood  of  12 
years,   while  a  steel  bridge  similar  to  these  three  steel 
spans  ought  to  last  50  or  75  years.'     It  further  appears 
from  the  abstract  that  the  cost  of  a  woodf^n  structure 
similar  to  these  three  steel  spans  would  be  about  $2,000. 
It  is,  therefore,  established  that,  while  a  steel  structure 
costs  three  times  as  much  as  a  similar  wooden  structure. 
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it  lasts  from  four  to  six  times  as  long.  Therefore,  so  far 
as  the  question  of  economy  goes,  there  can  be  uo  doubt 
that  the  board  of  supervisors  of  Tlatte  county  acted 
wisely  and  well  in  constructing  the  steel  spans.  It  should 
also  be  borne  in  mind  that  necessity  has  changed  since  the 
erection  of  the  old  wooden  bridge  in  1871;  for  instance, 
the  old  horse-power  tlireshing  machine  has  given  way  to 
one  propelled  by  a  traction  engine,  weighing,  perhaps,  six 
times  as  much  as  the  old  horse-power.  The  pleasiUH^ 
vehicle  of  today  is,  in  many  cases,  an  automobile,  weigh- 
ing from  one  to  two  or  tliree  tons,  instead  of  the  carriage 
of  our  fathei*s."  This  reasoning  is  plausible,  and  we  have 
no  disi)osition  to  question  its  logic,  but  it  should  be  ad- 
dressed to  the  legislature.  The  legislature  has  not  seen 
fit  to  allow  one  county  to  build  a  ucav  bridge  at  the  ex- 
pense of  another  county,  however  desirable  such  a  struc- 
ture might  be,  and  however  much  it  might  be  in  the  in- 
terest of  the  people  of  both  counties.  To  replace  an  old 
decayed  wooden  structure  with  a  new,  serviceable,  eco- 
nomical steel  bridge,  at  an  exi)euse  of  at  least  three  times 
as  much  as  the  original  cost  of  the  wooden  bridge  so  re- 
placed, is  not  "needful  repairs,"  within  the  meaning  of 
the  statute.  In  this  view  of  the  case  it  is  not  necessary 
to  determine  the  question  pn^sentod  as  to  the  sufficiency 
of  the  notice  to  the  defendant  county,  and  as  to  the  true 
dividing  line  between  the  two  counties,  nor  as  to  the 
proi)er  construction  of  that  part  of  the  proviso  of  section 
88,  which  limits  the  liability  of  the  defendant  county  in 
any  event  to  "sucli  proportion  of  the  costs  of  making  such 
repairs  a.?  it  ought  to  pay^  not  exceeding  one-half  of  tin* 
full  amount  so  expended,"  nor  the  effect,  if  any,  that 
should  be  given  to  the  fact  that  the  plaintiff  county  has 
not  paid  for  these  repairs  from  its  own  funds,  but  from 
taxes  levied  upon  the  taxable  property  of  the  city  of 
Columbus  and  Columbus  township. 

The  judgment  of  the  district  court  is  reversed  and  the 
cause  dismissed. 

Keversed  and  dtsmissbd. 

Reese,  O.  J.,  not  sitting. 
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Tilton-Phelps  Furniture  Company,  appellke,  v.  Verne 

J.  Wiant  et  al.,  appellants. 

Filed  March  26,  1912.    No.  16,601. 

Evidence  examined,  and  held  to  sustain  the  judgment  of  the  lower 
court,  which  is  affirmed.  ^  i  . 

Appeal  from  the  district  court  for  Franklin  county: 
Harry  g.  Dungan,  Judge.    Affirmed. 

H.  W,  Shorty  for  appellants. 

TF.  (7.  Dorsey,  contra. 

Hambr,  J. 

This  is  an  appeal  from  the  judgment  of  the  district 
court  for  Franklin  county  by  Fred  G.  Hutchina. 

The  plaintiff,  the  Tilton-Phelps  Furniture  Company, 
filed  its  petition  in  the  district  court  for  Franklin 
county  against  Verne  J.  Wiant,  L.  H.  McClung  and  Fred 
G.  Hut^^hins.  The  petition  alleged  that  they  were  co- 
partners engaged  in  the  business  of  selling  furniture  in 
the  city  of  Franklin,  Nebraska,  under  the  firm  name  and 
style  of  V.  J.  Wiant  &  Company,  and  that  on  the  2d  day 
of  July,  1907,  they  purchased  from  the  plaintiff  goods, 
wares  and  merchandise  of  the  reasonable  market  value  of. 
f78.27,  which  were  delivered  to  them,  and  for  which 
amount  the  plaintiff  prayed  judgment,  with  interest. 
Hut<?hins  filed  a  separate  answer  consisting  of  a  general 
denial.  AViant  answered  for  himself.  He  set  up  a  general 
denial,  and  also  pleaded  that  he  was  a  minor  under  the 
age  of  21  years,  and  that  the  goods  alleged  to  have  been 
sold  never  came  into  his  possesvsion  or  control,  and  that 
he  never  received  auy  money  or  profit  by  reason  of  the 
purchase  and  disposal  of  the  goods,  and  he  alleged  his 
minority  as  a  defense  to  plaintiff's  cause  of  action.  The 
defendant  McClung  filed  no  answer,  and  was  defaulte<l. 
At  the  trial  the  jury  rendered  a  verdict  against  the  de- 
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fendants  McCluiig  and  Hutclnns  for  |82.30.  The  verdict 
is  sileut  as  to  the  defendant  Wiant.  Hutchins  filed  a  mo- 
tion for  a  new  trial.  The  motion  was  overruled,  and  he 
appealed  to  this  couii;. 

It  is  contended  by  Hntchins  that  the  evidence  fails  to 
show^that  the  plaintiff  shipped  and  delivered  the  goods. 
The  defendant  Wiant  testified  that  Hutchins  telephoned 
him  to  go  up  to  Franklin  and  buy  the  McClung  stock  of 
goods,  and  that  he  went  up  and  bought  tlie  goods  and  paid 
|12  to  bind  the  bargain ;  that  afterwards  Hutchins  called 
him  up  and  told  him  that  he  w^anted  the  furniture  store  at 
Franklin  run  in  liis  name,  the  name  of  V.  J.  Wiant;  that 
under  that  arrangement  McClung  wa^  to  run  the  store 
and  deposit  the  funds  taken  in  for  the  sale  of  goods  at  the 
Franklin  State  Bank,  at  Franklin,  and  tlmt  all  bills  were 
to  be  checked  out  of  the  said  deposit;  that  aftei-wards  the 
original  plan  of  running  tlie  business  in  the  name  of  V.  J. 
Wiant  was  changed,  and  that  Hutchins  told  him  that  he 
(Hutchins)  and  McClung  and  Wiant  should  form  a  part- 
nership, and  that  the  store  sliould  be  run  in  the  name  of 
V.  J.  Wiant  &  Company;  that  McClung  was  to  receive 
one-third  of  the  profits  for  his  pay,  and  that  the  buying 
sliould  be  done  by  Hutcliins  from  the  wholesale  houses, 
and  that  the  goods  should  be  shipped  in  the  name  of  V.  J. 
Wiant  &  Company  to  Franklin,  Nebraska;  that  Hutchins 
should  pay  for  the  goods,  and  that  the  company  should 
reimburse  Hutchins  out  of  the  company  funds;  that 
Hutchins  was  to  receive  one-third  of  the  profits  and 
Wiant  one-third  of  the  profits,  and  that  a  bank  ac^count 
should  be  started  in  the  name  of  V.  J.  Wiant  &  Company 
at  the  Franklin  ^fnto  Bank,  and  that  all  monev  received 
from  the  sale  of  goods  should  be  deposited  in  said  bank 
account;  that  McClung  was  to  retain  one-third  interest 
in  the  stock,  and  that  tAVo-thirds  of  the  purchase  price  was 
t^  be  paid  to  McClung  for  the  stock  of  goods  on  hand. 
He  also  testified  to  M<*('lnng  and  Hutchins  being  in  the 
store  at  Franklin,  and  that  ^fcClung  was  selling  and  re- 
ceiving goods,  and  the  business  was  being  conducted  in 
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the  name  of  V.  J.  Wiant  &  Company.  The  testimony 
clearly  .shows  that  McClung  and  Hutchins  were  both  en- 
i»aged  in  the  business.  The  bills  of  goods  were  made  out 
to  V.  J.  Wiant  &  Company.  The  testimony  of  Earl  A. 
Lee  seems  to  corroborate  the  testimony  of  V.  J.  Wiant. 
He  t^^tified  that  the  goods  were  actually  shipped  on  the 
date  shoAvn  by  the  bill  of  lading  over  the  Burlington  rail- 
road, and  that  the  goods  have  never  been  returned.  The 
evidence  is  suflEicient  that  the  goods  were  sold  and  de- 
livered. Wiant  testified  concerning  his  minority,  and 
that  he  had  received  no  benefit  from  the  business.  The 
jury  probably  left  his  name  out  of  the  verdict  because  of 
his  testimony  touching  these  matters. 

A  careful  examination  of  the  evidence  clearly  shows 
that  the  defendants  Avere  liable,  and  the  judgment  of  the 
district  court  is 

Affirmed. 


In  re  Estate  of  Isaiah  Paisley. 

Susie  M.  Paisley,  appellee,  v.  Frank  Paisley  et  al., 

appellants. 

Filed  March  26,  1912.    No.  16,642. 

1.  WiUs:    UxDiE   Influence:     Trl/u:,:     Instructions.     The   court   in- 

structed the  jury:  "You  are  Instructed  that  the  fact  that  the 
proponent,  Susie  M.  Paisley,  and  the  decedent,  Isaiah  Paisley, 
were  married,  is  not  of  itself  undue  influence.  The  law  en- 
courages marriage  between  men  and  women,  and  the  fact  alone 
and  of  itself  that  these  parties  contracted  and  entered  into  mar- 
riage relations  would  not  raise  any  presumption  whatever  of  un- 
due influence."  Held  improper  under  the  evidence  in  this  case, 
and  probably  misleading. 

2.  Instructions  numbered  1  and  2,  requested  by  contestants,  examined, 

and  held  applicable  to  the  facts  proved,  and  that  it  was  preju- 
dicial error  to  refuse  them. 

3.  Wills:    Undue  I^'^xuENCR:    EvroE\(E.     The  evidence  examined,  and 

hrld  insufficient  to  sustain  the  verdict  and  judgment. 
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Appeal  from  the  district  court  for  Polk  county,,  CJon- 
UAD  HoLLKNBBOK,  JuDGB.    Reversed. 

Mills,  Mills  d  Beebe  and  E.  L.  King,  for  appellants. 

W.  M.  Johnston  and  Matt  Miller,  contra. 

HameU,  J. 

On  the  28th  day  of  January,  1909,  one  Isaiah  Paisley, 
of  Polk  county,  executed  a  will  by  which  he  attempted  to 
devise  and  bequeath  all  of  his  property,  valued  at  about 
$20,000,  to  the  proponent.  It  appears  that  on  that  day, 
and  just  prior  to  the  execution  of  the  will,  he  married  one 
Susie  M.  Cyphers.  At  that  time  the  testator  was  66  years 
old  and  was  afflicted  with  certain  maladies  of  which  he 
died  38  days  thereafter.  Miss  Cyphers  was  40  years  of 
age,  a  spinster  in  good  health,  and  in  the  full  vigor  of 
middle  life.  The  testator  left  surviving  him  his  said  wife, 
two  brothers,  three  sisters,  and  certain  children  of  two 
deceased  brothers.  After  the  death  of  the  testator  the 
widow,  who  was  the  sole  devisee  named  in  the  will,  pre- 
sented it  to  the  county  court  of  Polk  county  for  probate. 
The  collateral  heirs  of  the  deceased  contested  the  will  on 
the  grounds  of  the  mental  incapacity  of  the  testator  and 
undue  influence  on  the  part  of  the  w4dow  in  procuring  its 

_       % 

execution.  E.  L.  King,  Esq.,  was  appointed  and  appeared 
as  guardian  ad  litem  for  the  minors,  Stewart  Paisley  and 
David  Paisley.  The  contestants  had  the  judgment  in 
the  county  court,  which  denied  probate  of  the  will,  and  the 
])roponent  appealed  to  the  district  court.  On  the-  trial  in 
t-ie  district  court  of  that  county  the  proponent  ha<J  the 
verdict  and  the  judgment,  and  the  contestants  have 
brought  the  case  to  this  court. 

The  appellants  contend  that  the  verdict  was  contrary 
to  and  was  not  sustained  by  the  evidence.  It  appears  from 
the  bill  of  exceptions,  without  dispute,  that  the  testator, 
a  bachelor  66  years  of  age,  was  married  to  the  proponent 
on  the  28th  of  January,  1909 ;  that  immediately  foUowinj,^ 
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the  marriage  ceremony  the  bridal  pai'ty,  headed  by  an 
attorney,  went  to  the  office  of  Johnston  &  Ball  in  the 
town  of  Osceola,  and  the  testator  there  executed  the  will 
in  question,  leaving  all  of  his  proi)erty,  both  real  and  per- 
sonal, to  his  new  wife  to  the  exclusion  of  all  of  the  contest- 
ants who  were  the  natural  objects  of  his  bounty.  It  also 
appears  that  about  three  years  before  his  marriage  the 
testator  had  experienced  a  shock  of  paralysis  which  de- 
stroyed his  physical  health  and  to  some  extent  impaired 
his  mental  faculties;  that  at  the  date  of  the  man'iage  and 
for  many  months  before  that  time  Paisley  was  sorely 
afflicted  with  dropsy,  rheumatism  and  other  ailments  to 
snch  an  extent  as  to  render  him  almost  helpless;  his  feet, 
legs,  generative  organs  and  the  lower  part  of  his  body 
appear  to  have  been  badly  swollen  so  as  to  render  him 
unable  to  properly  dress  his  feet;  his  feet  were  so  swollen 
that  his  shoes  would  not  fasten.  One  of  his  sisters,  Mrs. 
Lockard,  seems  to  have  looked  after  him  and  washed  him 
and  attended  to  his  clothing.  It  appears  beyond  question 
that  he  could  not,  and  never  did,  consummate  the  mar- 
riage relation  with  the  proponent. 

It  was  further  shown  that  Paisley  was  introduced  to 
the  proponent  by  her  sister,  Mrs.  Woodward,  some  time 
in  the  month  of  October  preceding  the  marriage,  and  that 
from  that  time  until  after  the  ceremony  took  place  Dr. 
Woodward,  the  brother-in-law  of  the  proponent,  was  seen 
frequently  with  Paisley;  that  he  often  took  him  riding, 
and  their  relations  seem  to  have  been  most  friondlv  and 
intimate.  At  the  trial  Dr.  Woodward  testified  tliat  it  was 
agreed  betwe^^n  himself  and  the  proponent  tliat,  if  the 
marriage  could  be  brought  about  -and  the  will  in  question 
was  made,  then  upon  Paisley's  death  proponent  wa*s  to 
X>ay  him  the  sum  of  |4,000.  It  must  be  said,  hoAvever,  that 
Dr.  Woodward  was  fairly  impeached  and  there  was  testi- 
mony that  his  reputation  for  truth  and  Aoracity  was  bad. 
Notwithstanding  this,  certain  facts  and  circumstances 
were  shown  which  tended  strongly  to  corroborate  his 
statements. 
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it  appears  that  Dr.  Woodward  was  in  the  habit  of  tak- 
ing Paisley  into  the  country  with  him,  and  on  these  oc- 
casions he  would  talk  to  him  about  marrying  Miss  Cyph- 
ers,  and  would  say  to  him  that  it  would  be  no  more  than 
right  and  just  for  him  to  leave  his  estate  to  Miss  Cyphers; 
that  she  loved  him  and  cared  for  him.  Woodward  testi- 
fied, and  this  is  not  disputed,  that  during  the  year  previous 
to  Paisley's  death  he  (Woodward)  saw  Paisley  nearly 
every  day.  On  the  morning  of  the  day  when  the  marriage 
took  place  he  saw  Paisley  "about  15  minutes  before  he 
started  to  the  county  seat  to  be  married."  Woodward 
further  testified  that  Paisley  said  to  him  that  he  was 
about  to  get  married  that  day,  "but  I  am  not  able,  but  I 
guess  I  will  have  to  get  manned.  I  have  told  Miss 
Cyphers  to  put  this  off  a  while  because  my  health  is  so 
bad,  but  Susie  and  your  wife  came  to  luy  house  and  said, 
'If  I  didn't  marry  her  at  once,  she  would  sue  me  for  breach 
of  promise.' " 

The  witnesses  Brigham,  Hanks,  Hastert,  Strain,  Kin- 
ney, Stone,  Anderson  and  Olson  testified  to  Paisley's  in- 
ability to  express  himself,  and  that  he  had  difficulty  in 
speaking.  To  the  witness  Cal  White,  the  testator  said 
that  he  did  not  think  that  he  could  live  but  a  little  while. 
He  also  said  that  he  did  not  intend  to  get  married,  but 
that  she  insisted  that  they  should,  and  that  they  wore 
going  to  get  married  tomorrow.  When  the  witness  Joe 
Gubser  shook  hands  with  him  at  the  court  house  and 
wished  him  much  joy,  Paisley  said,  "He  didn't  know 
whether  there  would  be  much  joy  the  shape  he  was  in." 
To  witness  Campbell  he  said,  "Caitipbell,  I  am  just  all 
in."  Paisley  told  the  witness  Lockard  "that  he  hadn't  in- 
tended to  get  married  so  quick ;  that  Mrs.  Woodward  and 
Miss  Cyphers  came  over  to  his  phice  Sunday  evening  be- 
fore this  and  talked  it  over  and  set  the  dav  for  Thursdav 
for  the  marriage,  and  that  she  had  also  threiitened  him 
with  a  lawsuit  in  case  he  went  back  on  her  and  didn't 
marry  her  this  time."  He  also  testified  that  ^lissi  Cyphers 
requested  Paisley  "to  make  her  a  trustee's  deed  to  all  of 
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his  property."  On  the  return  of  the  party  fin)in  Osr(M)la 
on  the  day  of  the  marriage,  the  testator  iniiiuMl lately  ti)ok 
to  his  bed,  his  ailments  increased,  and  he  died  on  the  7th 
of  March  following  tlie  marriage  ceriMirony. 

On  the  question  of  Paisley's  mental  condition  and  tes- 
tiuuentary  capacity,  the  evidence  was  conflicting;  but  it 
seems  clear  that  however  strong  his  mentality  may  have 
formerly  been,  his  physical  ailments  were  such  that  he 
was  in  a  condition  to  be  easily  influenced  and  to  fall  an 
easy  victim  to  the  wiles  of  designing  i)ersons.  It  also 
clearly  appears,  considering  his  physical  condition,  that 
the  proi>onent's  motives  in  entering  into  the  marriage  re- 
lation with  him  could  not  have  been  the  usual  and  })roi)er 
ones  of  admiration,  love  and  aflVction.  Slie  could  have 
l>een  prompted  by  nothing  but  a  desire  to  obtain  his  prop- 
erty. She  knew  that  in  the  nature  of  things  Paisley  had 
but  a  few  days  to  live,  and  she  no  doubt  concluded  that 
she  could,  and  would,  endure  him  for  a  sliort  time,  al- 
though he  must  have  been  to  her  an  object  of  disgnst. 
Hearing  upon  the  main  question  touching  the  (lucstion  of 
undue  influence  by  the  proponent  and  her  sister  and  l>r. 
Woodwai'd,  there  was  in  evidence  some  statements  made 
by  the  testator  just  prior  to  the  cerenu)uy  which  showed 
that  he  wanted  to  defer  the  marriage;  but,  because  of  tln^ 
statement  of  the  pix)i>onent  that  if  he  did  not  marry 
her  he  would  be  sued  for  a  breach  of  promise,  he  hastcmed 
that  event.  It  would  seem  to  follow  tliat  tlie  jiu-y  sliouhl 
have  found  that  the  will  made  by  the  testator  was  in-o- 
cured  by  means  of  undue  influence  on  the  i)art  of  i)ro- 
ponent  and  her  fi'iends.  The  enfeebled  condition  of  tlie 
testator  is  established  by  the  testimony  of  all  tin*  wit- 
nesses who  testify  concerning  tlie  matter,  and  tlie  evi- 
dence of  Dr.  Woodward  concerning  what  he  siiid  and  did 
to  bring  about  the  man-iage  is  corroboratcMl  by  tlie  testi- 
mony of  the  witnesses  Richard  Clark,  Ira  Paisley,  and  the 
stipulation  concerning  the  agreed  testimony  of  Jolin  Fox. 
Undue  influence  and  weakness  of  body  and  mind  are  often 
closelv  allied,  and  it  may  be  difficult  to  M]  c^xacllv  which 
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may  have  been  the  stronger  factor  in  bringing  about  the 
result  in  any  given  case  where  the  testator  is  enfeebled 
by  illness,  and  has  disregarded  the  natural  objects  of  his 
bounty  and  has  devised  all,  or  the  greater  part  of  his 
property,  to  a  stranger  or  to  one  whose  integrity  of  pur- 
pose may  well  be  questioned  because  of  his  conduct  and 
his  apparent  self-interest  as  the  chief  beneficiary  of  tht*- 
will,  and  because  of  his  opportunity  to  exeiTise  undue 
influence  upon  the  testator.  It.  is  contended  by  the  ap- 
I>ellants  that  the  evidence  is  insufficient  to  sustain  the  ver- 
dict. A  careful  reading  of  all  the  testimonv  contained  in 
the  bill  of  exceptions  forces  us  to  the  conclusion  that  this 
point  is  well  taken. 

It  is  contended  by  the  apjx^llants  that  th^  court  errcnl 
in  instructing  tlie  jury  as  follows:  "You  are  instructed 
that  the  fact  that  the  proponent,  Susie  M.  Paisley,  and 
the  dece(h^nt,  Isaiah  Paisley,  were  married,  is  not  of  itself 
undue  influence.  The  law  encourages  marriiige  between 
men  and  women,  and  the  fact  alone  and  of  itself  that 
these  parties  contracted  and  entered  into  marriage  rela- 
tion would  not  raise  any  presumption  whatever  of  undue 
influence."  Tliere  is  no  doubt  but  that  this  instruction  as 
an  abstract  statement  is  correct,  but  when  given,  as  it 
was  in  this  case,  without  explanation  or  modification  so 
as  to  make  it  apply  to  the  evidence  and  the  conceded  facts 
concerning  the  maiTiage,  it  must  have  been  highly  mis- 
leading and  prejudicial  and  may  have  caused  the  jury  to 
return  a  verdict  for  the  proponent.  The  jury  are  told  in 
the  first  sentence  of  this  instruction  that  the  fact  that  the 
Paisleys  were  married  is  not  of  itself  any  evidence  of 
undue  influence.  The  second  sentence  is  the  statement  of 
justification,  and  that  is,  that  the  law  encourages  marriage 
between  men  and  women;  and  then  there  is  the  statement 
that  this  fact  alone  and  of  itself  does  not  raise  any  pre- 
sumption of  undue  influence.  The  effect  of  this  was  to 
ttike-away  from  the  jury  any  consideration  of  the  circum- 
stances under  which  the  marriage  was  contracted,  the 
going  over  to  the  lawyer's  office  immediately  after  the  per- 
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formance  of  the  marriage  ceremony,  and  liaving  the  will 
executed  there,  and  the  pliysical  condition  of  the  man  on 
the  day  of  the  marriage.  This  instruction  was  also  mis- 
leading because  it  seems  to  proceed  upon  the  theory  that 
some  one  was  objecting  to  marriage  as  if  it  was  not  hon- 
orable, and  that  it  was  the  duty  of  the  jury  to  stand  np 
for  man'iage.  There  was  no  issue  of  that  kiml  in  the  ^ 
ciise.  There  wa)<  danger  that  tliis  instruction  might  'be 
construed  by  the  jury  as  a  sort  of  license  to  the  proponent 
to  get  married  to  the  testator  in  any  ^\ay  that  slie  could 
bring  it  about,  and  regardless  of  his  condition.  The  evi- 
dence seems  to  establisli  tlie  fact  that  this  woman  of  40, 
in  good  health  and  having  plenty  of  force,  got  control  of 
the  testator  and  ruslied  him  along  towards  the  cuhni na- 
tion of  her  desire^s  to  be  his  wife  in  name,  so  that  sin* 
nught  have  his  property  in  fact.  It  wouhl  seejn  to  bo 
proper  to  cite  a  few  cases  properly  applicable  to  the  con- 
sideration of  this  one. 

In  the  case  of  In  re  Estate  of  Frederick,  83  Neb.  318, 
''lis  court,  by  Reese,  C.  J.,  said:  'The  evidence  shows  a 
.*^tate  of  mind  throughout  his  whole  life  on  the  frontier 
find  while  an  inmate  of  the  soldiers'  home  at  Leavenworth, 
which  on  some  subjects  Avas  irrational  and  unreasoning, 
and  which  from  imaginary  and  unreal  causes  would  cause 
him  to  forget  his  obligations  to  his  danghter,  who  in  later 
years  was  in  absolute  want,  with  a  family  upon  her  hands^ 
and  whose  husband  had  died.  In  the  will  presented,  and 
which  was  the  last  of  a  number  of  wills  made,  he  without 
any  known  cause  practically  disinlierited  his  daughter 
and  cast  nearly  all  of  his  property  upon  a  stranger  to 
whom  he  was  under  no  obligations  and  in  no  sense  re- 
late. The  evidence  shows  that  he  had  at  times  taken  a 
dislike  to  his  daughter  and  determined  to  furnish  her  no 
aid  or  assistance,  but,  upon  discussing  the  matter  with 
friends,  W'Ould  declare  slie  was  worthv  of  his  bountv  and 
should  have  his  property.  This  inclination  would  soon 
disappear,  and  he  would  declare  his  detennination  to 
leave  what  he  had  to  strangers."  The  will  was  rejected. 
13 
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In  1  Underhill,  Wills,  sec.  125,  it  is  said:  "The  mental 
iind  physical  capacity  of  the  deceased  is  to  be  considered 
in  determining  what  degree  of  influeJice  will  vitiate  his 
will.  ♦  ♦  ♦  The  will  of  one  whose  independence  ha« 
been  weakened  by  indulgence  in  dissipation,  or  whose 
•  stamina,  physical  or  mental,  has  been  broken  by  illness 
or  old  age,  may  be  easily  overcome.  ♦  ♦  ♦  Every  case 
depends  wholly  upon  its  own  particular  facts  and  attend- 
ant  circumstances/^  Section  137:  "The  fact  that  the 
party  superintending  the  execution  of  the  will,  or  the 
person  Avho  propounds  it  for  probate,  takes  a  large  bene- 
fit under  it  is  a  circumstance  raising  a  suspicion  of  undue 
influence."  Section  151:  "Fraud  employed  in  procuring 
a  will,  no  less  than  coercion,  may  justify  it  being  set  aside. 
Both  are  equivalent  to  undue  influence,  and  both  are 
usually  pi-esent  in  the  same  transaction."  Section  148: 
"Tlie  motives  that  prompted  the  marriage  upon  the  part 
of  the  proponent,  tlie  sickness  and  helpless  condition  of 
the  testator  at  the  time,  the  fact  that  the  testator  was  an 
elderly  man  while  the  proponent  was  very  much  younger, 
the  efforts  of  the  proponent  and  of  her  parents  and  rela- 
tives to  bring  about  the  marriage,  the  poverty  of  the  wife 
and  the  wealth  of  the  testator,  may  all  be  considered  on 
the  issue  of  undue  influence."  In  re  Estate  of  Wilcox,  93 
Mich.  438;  Reich enbach  v.  Ruddach,  127  Pa.  St.  564.  Ap- 
peals to  the  affection  and  emotions  of  the  testator,  solici- 
tation and  persuasion  may  be  carried  to  such  a  degree  as 
to  over])ower  his  mind,  and  in  such  case  will  amount  to 
undue  influence.  Page,  Wills,  sec.  128;  Higginbotham  v. 
Higginhothamy  106  Ala.  314;  Bevelot  v,  Lestrade,  153 
111.  625;  Rirard  v.  Rlvard,  109  Mich.  98;  Gordon  v. 
Burris,  141  Mo.  602;  Perritt  v.  Perritt,  184  Pa.  St.  131; 
Orchard  son  v,  Cofield^  171  111.  14. 

In  Orchardson  v,  Coficld,  supra,  the  court  said:  "It 
apix^ars  beyond  cavil  that  Charles  Orchardson  entertained 
for  this  deluded  old  lady  no  single  sentiment  of  affection 
or  esteem,  which  must  prompt  every  honorable  marriage, 
and  that  he  married  her  for  money,  and  nothing  elne.'" 


VoL.yi]  JANUAltY  TERM,  1912.  147 


In  re  Estate  of  Paisley. 


Tlie  woman  in  that  case  was  83  and  the  man  was  57.  She 
was  wealthy.  He  called  himself  "The  Son  of  Wisdom." 
He  wrote  a  book  in  which  he  flattered  the  old  lady.  She 
paid  the  expense,  of  printing  the  book.  The  book,  besides 
being  \sTitten  for  the  purpose  of  getting  the  old  lady's 
money,  was  to  reform  the  world. 

The  case  of  Baker  v.  Baker,  102  Wis.  226,  is  an  in- 
structive case  touching  the  method  of  exercising  undue 
influence  upon  the  testator,  as  also,  concerning  the  proper 
rule  applicable  to  all  such  cases. 

In  Hampson  v.  Guy,  64  L.  T.  Rep.  n.  s.  (Eng.)  778,  the 
court  said :  "I  think  the  ti'ue  result  of  the  authorities  is 
thisj  which  has  been  already  indicated  by  Lindley,  L.  J., 
that  when  you  have  a  case  of  evidence  tending  to  show 
some  mental  incapacity  and  also  evidence  tending  to  show 
undue  influence,  it  is  very  much  more  easy  to  satisfy  your- 
self that  undue  influence  has  been  used  where  the  mind  of 
the  person  to  whom  it  is  addressed  is  evidently  jn  a  weak 
condition — ^two  things  which  it  was  said  here  in  the  argu- 
ment are  almost  inseparably  connected — the  amount  of 
influence  which  would  induce  a  person  of  strong  mind  and 
in  good  health  to  make  a  will  according  to  the  wishes  of 
the  persons  who  were  attempting  to  induce  such  a  tes- 
tator must  be  veiy  much  greater  than  the  amount  of  in- 
ducement which  would  improperly  influence  the  mind  of 
a  person  who  was  weak  partly  from  mental  inftrniity  and 
jmrtly  from  ill  health,  as  is  the  case  here." 

In  Hall  V,  Hall,  18  L.  T.  Rep.  n.  s.  (Eng.)  152,  the  tes- 
tator told  his  brother,  who  was  a  witness  in  tlie  case: 
"My  wife  is  very  vexed  about  the  will  I  have  made,  and 
unless  it  is  destroyed  and  a  fresh  one  made  she  will  give 
me  no  more  rest."  The  husband  wanted  to  make  "peace 
and  quietness"  with  her,  but  she  was  abusive  and  said  of 
her  husband  "the  black-h)()king  thief  has  altered  his  will." 
The  will  was  rejected. 

In  Qordon  v.  BiirriSj  141  Mo.  602,  the  evidence  showed 
that  the  beneficiaries  of  the  will,  sons  of  the  testatrix, 
were  heard  talking  to  their  mother  about  making  a  will. 
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They  said  to  lier  that  they  three  ought  to  have  the  prop- 
erty. ^^  Inle  they  were  talking  the  father  came  in,  and 
he  said :  "Mother  is  sick,  don't  bother  her  now."  In  that 
case  the  granddaughter,  for  whom  the  testatrix  wished 
to  provide,  was  left  out  of  the  will.  The  reviewing  court 
held  that  there  was  evidence  of  undue  influence. 

In  Carroll  v.  Hanse.  48  N.  J.  Eq.  269,  the  court  said: 
"Against  a  beneficiary  liaving  a  testator  under  his  control, 
with  power  to  maie  his  will,  the  Avill  of  the  testator,  espe- 
cially in  a  case  where  the  testator  has  made  an  unnatural 
disposition  of  his  property,  the  law  presumes  undue  in- 
fluence, and  puts  upon  the  beneficiary  the  burden  of  show- 
ing, affirmatively,  that  when  the  testator  made  his  will  he 
did  not  exercise  his  power  over  the  testator  to  his  own 
advantage  and  to  the  disadvantage  of  others  having  an  - 
equal  or  superior  claim  upon  the  bounty  of  the  testator." 

In  Purdy  v.  Hall,  134  111.  298,  the  court  said:  "Natu- 
rally, the  mind  sympatliizes  with  the  body  in  that  which 
debilitates,  and,  even  when  not  otherwise  impaired,  it 
mav  bcHome  so  wearied  from  loni?  continued,  senous  and 
painful  sickness  that  it  is  willing  to  purchase  rest  and 
(juiet  at  any  price,  and  when  in  that  condition  it  is  sus- 
ceptible to  undue  influence,  and  is  liable  to  be  imposed 
upon  by  fraud  and  misrepresentation.  The  feebler  the 
mind  of  the  testator,  no  matter  from  what  causer-whether 
from  sickness  or  otherwise — the  less  evidence  will  be  re- 
quired to  invalidate  the  will  of  such  person." 

In  Brotmi  v,  Fisher ,  63  L.  T.  Kep.  n.  s.  (Eng.)  465,  the 
court  held,  adopting  the  language  of  certain  cases  cited : 
"The  rules  of  law,  according  to  which  cases  of  this  nature 
are  to  be  decided  ♦  ♦  ♦  are  two :  The  first  is,  that  the 
onus  probayidi  lies  upon  the  party  propounding  a  will-, 
who  must  satisfy  the  conscience  of  the  court  that  the  in- 
strument propounded  is  the  last  will  of  a  free  and  capable 
testator;  the  second  rule  is,  that  if  a  party  writes  or  pre- 
pares a  will,  under  which  he  takes  a  benefit,  that  is  a  cir-  ' 
cumstance  which  ouj[»iit  generally  to  excite  the  suspicion 
of  the  courts  and  calls  upon  it  to  be  vigilant  and  jealous 
in  examining  tlie  ovidonce  in  support  of  tbe  instrument, 
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in  favor  of  which  it  ought  not  to  pronounce  unless  the 
suspicion  is  removed,  and  it  is  judicially  satisfied  that 
the  paper  does  express  the  true  will  of  the  deceased."  In 
that  case  there  seemed  to  have  been  suspicious  circum- 
stances, and  the  court  refused  to  probate  the  will,  and  on 
appeal  from  such  refusal  the  appeal  was  dismissed. 

In  Hegney  v.  Heady  126  Mo.  619,  the  court  held:  "Where 
a  will  is  made  in  favor  of  one's  spiritual  adviser  to  the 
total  or  partial  exclusion  of  the  testator's  lawful  heirs, 
the  burden  of  proof  is  on  the  devisee  to  show  that  the 
testator  possessed  testamentai'y  capacity  and-  that  the 
will  was  not  the  result  of  undue  influence." 

In  Sheehan  v,  Kearney ^  82  Miss.  688,  it  was  held  that 
the  proponents  of  a  will  have  the  burden  of  proof  bi^tli 
as  to  testamentary  capacity  and  undue  influence. 

In  Whitelaw's  Ea^r  v,  Sims,  90  Va.  588,  4t  was  held : 
"The  fact  that  the  will  of  a  person  88  years  old  dilTers 
from  her  previously  expressed  intention,  and  is  made  in 
favor  of  those  standing  in  a  relation  of  confidence  and  de- 
pendence toward  her,  raises  a  presumption  of  fraud  and 
undue  influence,  which  must  be  overcome  bv  satisfactoi'i- 
testimony  in  order  that  the  will  may  stand." 

In  Miller  v.  Miller,  187  Pa.  St.  572,  it  was  held :  "In  a 
contest  over  a  will  in  which  a  son  is  larcjely  preferred,  if 
it  appears  that  the  son,  although  not  the  fatlier's  attorney, 
was  his  trusted  and  confidential  agent,  the  burden  of 
proof  is  on  the  son  to  rebut  the  presumption  of  undue 
influence." 

It  is  further  contended  that  the  court  erred  in  refusing 
to  give  to  the  jury  instructions  numbered  1  and  2,  re- 
quested by  the  contestants.  To  quote  them  would  per- 
haps unnecessarily  extend  this  opinion,  and  it  is  sufficient 
to  say  that  they  seem  to  contain  a  fair  statement  of  the 
law,  that  they  were  applicable  to  the  facts  as  shown  by 
the  evidence,  and  that  they  should  have  Ix^en  i^iven. 

For  the  foregoing  reasons,  the  judgment  of  tlie  district 
court  is  reversed  and  the  cause  is  remanded  for  further 
proceedings. 

Reversed. 
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Phcbnix  Mutual  Life  Insurance  Company,  appellee,  v. 
GiTY  OP  Lincoln  bt  al.,  appellants. 

.      Filed  April  8,  1912.    No.  17,450. 

1.  Appeal:   Remand:   New  Pabtie8>   Law  of  the  Case.    Where,  upon 

an  appeal  to  this  court,  a  judgment  of  the  district  court  is  re- 
versed and  the  cause  is  remanded  with  directions  to  bring  in 
other  and  additional  defendants  for  the  purpose  of  enabling  the 
court  to  determine  the  rights  of  all  parties  Interested  in  the  sub- 
ject matter  of  the  action,  such  order  will  be  adhered  to  In  all 
subsequent  stages  of  the  litigation. 

2.  Municipal  Corporations:    Constbuctton  of  Viaduct:     Action  for 

Damages:  Joinder  of  Causes  of  Action.  A  petition  in  an  action 
for  damages  to  abutting  property  caused  by  the  construction  of 
a  viaduct  upon  a  city  street  over  and  across  the  tracks  of  a  rail- 
road company  is  not  vulnerable  to  the  objection  that  two  causes 
of  action  are  improperly  joined,  because  the  city  and  the  railroad 
.  are  joined  as  defendants. 

3.  :   :   Liability  for  Damages.    The  provisions  of  article 

I,  ch.  13,  Comp.  St.  1909,  authorizing  cities  to  require  railroad 
companies  to  build  viaducts  over  and  across  their  tracks  where 
they  intersect  streets  and  highways,  are  governmental  in  char- 
acter, and  the  reasonable  exercise  of  that  authority  creates  no 
liability  on  the  part  of  the  city  for  damages  to  property  abutting 
on  such  viaducts. 

4. :    :    .     Appraising  the  damages  caUvSed  by  the 

construction  of  a  viaduct  in  accordance  with  the  provisions  of 
subdivision  3,  sec.  129,  art.  I,  ch.  13,  Comp.  St.  1909,  does  not  of 
itself  create  a  liability  against  the  city  for  the  payment  of  such 
damages,  and  where  the  city  has  in  no  way  bound  itself  by  con- 
tract or  otherwise  for  such  payment,  no  action  can  be  maintained 
against  it  to  recover  the  danfttges  to  property  abutting  upon  the 
viaduct. 

5.  Bailroads:  Street  Crossings:  Duty  to  Maintain.  By  the  stat- 
utes of  this  state  railroad  companies,  when  they  lay  their  tracks 
over  and  across  public  streets  or  highways,  are  charged  with  the 
duty  of  restoring  such  streets  or  highways  to  their  former  use- 
fulness; and  that  duty  is  not  discharged  when  a  street  or  high- 
way is  restored  to  its  proper  condition  at  the  time  the  railroads 
are  constructed.  The  duty  is  a  continuing  one,  and  embraces 
such  alterations  and  improvements  as  may  afterwards  be  made 
necessary  by  the  growth  of  the  city  and  the  increased  travel. 
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6.  :  :  CoNSTBucTioN  or  Viaduct:  Liabilitt  iob  Dam- 
ages. In  the  performance  of  such  duty  railroads  may  be  re- 
quired, when  necessary,  to  construct  viaducts  over  and  across 
their  tracks,  and  are  liable  for  damages  to  any  person  whose 
property  is  injured  by  such  construction. 

Appeal  from  the  district  court  for  Lancaster  county: 
Lincoln  Fkost,  Judge.    Reversed  with  directions. 

Fred  C.  Foster,  D.  H.  McClenahan,  James  E.  KeJhy, 
Byron  Clarlc,  B.  H.  Dunham,  Hall  &  Bishop,  F.  A.  Brogan 
and  B.  P.  Waggener,  for  appellants. 

Samuel  J.  Tuttle,  contra. 

Barnes,  J. 

On  the  former  hearing  of  this  case  a  judgment  for  the 
plaintiff  was  reversed,  and  the  cause  was  remanded  to  the 
district  court,  with  directions  to  make  the  railroad  com- 
panies defendant^  in  order  to  enable  tlie  court  to  deter- 
mine the  question  of  the  liability,  as  between  them  and  the 
city  of  Lincoln,  for  damages  to  the  plaintiff's  ])ro])erty 
abutting  upon  what  is  known  as  the  "Tenth  street  viaduct,'' 
caused  by  the  erection  of  that  structure.  Pha'tnx  Mutual 
Life  Ins.  Co.  v.  City  of  Lincoln,  87  Neb.  026.  When  the 
mandate  was  returned  to  the  district  court  tlie  plaintiff 
filed  its  amended  petition;  summons  was  issued  thereon 
and  served  upon  the  railroad  companies.  Tliey  appeared 
and  demurred  separately  upon  the  ground  that  the  facts 
stated  therein  were  not  sufficient  to  constitute  a  cause  of 
action  as  against  them.  The  demurrers  wer(*  overruled, 
and,  answering  over,  they  alleged  the  facts  which  tliey  now 
contend  constitutea  complete  defense  to  any  liability  on 
their  part.  There  being  no  dispute  as  to  tlie  facts,  and 
the  amount  of  plaintiff's  damages  having  been  settled  for 
the  purpose  only  of  the  trial  by  stipulation,  a  joint  jud|L»- 
nient  was  rendered  against  them  and  the  city  of  Lincoln, 
from  which  all  of  the  defendants  apT)enlo<l. 

The  record  discloses  that  the  railroad  tracks   of  the 
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Chicago,  Burlington  &  Quincy  Eailroad  Company,  tlu' 
Missouri  Pacific  Eailway  Company,  and  the  Chicago  & 
Northwestern  Railway  Company  cross  what  is  known  as 
^^Tenth  street/'  in  a  populous  part  of  the  city  of  Lincoln, 
and  at  the  same  point;  that  Lincoln  is  a  city  of  the  first 
class,  having  a  population  of  40,000  and  less  than  100,000 
iuliabitants;  that  at  a  regular  election  held  on  tlie  7th 
day  of  May,  1907,  the  question  of  the  necessity  for  the 
construction  of  a  viaduct  on  Tenth  street  over  and  across 
the  railroad  tracks  of  the  above  named  defendants  was 
duly  submitted  to  the  electors  of  that  city,  and  the  ma- 
jority of  said  electors  voted  to  require  such  construction; 
that  thereafter  an  ordinance  was  enacted  declaring  it 
necessary  for  the  public  safety  and  convenience  that  said 
viaduct  be  constructed  by  the  railroad  comimnies;  that 
tlie  comi)anies  refused  to  comply  with  the  provisions  of 
the  ordinance,  and  a  mandamus  suit  was  commenced  on 
behalf  of  the  city  to  require  the  defendants  to  build  said 
viaduct;  tliat  pending  the  mandamus  proceeding  the  rail- 
road companies  entered  into  a  stipulation  with  the  city 
whereby  they  agreed  to  build  the  viaduct,  and  the  city 
agreed  to  commence  proceedings  for  tlie  appraisement  of 
damages  to  abutting  property  owners,  and  thereafter 
plaintiff's  damages  were  appraised  and  fixed  at  the  sum 
of  |500,  from  whicli  appraisement  the  plaintiff  appealed 
to  the  district  court,  where  judgment  was  rendered 
against  the  city  of  Lincoln  for  that  amount;  and  from 
fliat  judgment  the  city  prosecuted  the  former  appeal. 
AVlien  the  mandate  was  returned  to  the  district  court 
plaintiff  complied  with  the  directions  contained  tlierein, 
and  the  proceedings  above  set  forth  were  had,  and,  from 
the  judgment  therein  rendered  against  them,  all  of  the 
defendants  have  appealed. 

It  is  c(>nt(Mided  by  the  railroad  companies  that  there 
was  a  misjoinder  of  causes  of  acticm,  for  which  thev  in- 
sist  the  judgment  of  the  district  court  must  be  reversed. 
It  is  argued  that  the  action,  so  far  as  the  city  w'-as  con- 
cerned,  was   founded    on    the   provisions   of   its   charter. 
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while  the  action  as  ugainst  them  is  one  in  tort,  and  that 
such  causes  of  action  cannot  properly  be  joined.  We  are 
of  opinion  that  this  contention  is  unsound.  Section  21  of 
tlie  Bill  of  Riglits  provides :  "The  property  of  no  pca'son 
shall  be  taken  or  damaged  for  public  use  without  just 
compensation  therefor."  It  must  be  conceded  that  the 
viaduct,  which  the  raili-oad  companies  were  re(iuired  to 
build,  was  necessaiy,  not  only  for  the  benefit  of  the  gen- 
eral public,  but  for  tlie  safe  and  convenient  operation  of 
the  defendants'  trains  over  and  across  a  public  thorough- 
fare. It  must  also  be  conceded  that  the  construction  and 
maintenance  of  the  viaduct  upon  the  highway  in  front  of 
the  plaintiff's  lots,  adjacent  to  and  abutting  thereon, 
created  such  additional  burden  as  to  entitle  it  to  main- 
t<ain  an  action  for  damages  therefor.  Hastings  d-  G.  I.  R. 
Co.  V.  IngaUs,  15  Neb.  123. 

Section  10578,  Ann.  St.  1909,  provides,  among  other 
things,  that  every  railroad  corporation  sliall  maintain 
and  keep  in  good  repair  all  bridges,  witli  their  abutments, 
which  such  corporation  shall  construct  for  the  purpose  of 
enabling  their  road  to  pass  over  or  under  any  turnpike  or 
public  road.  It  is  admitted  that  by  its  chartin-  provisions 
the  city  had  the  power  to  require  the  railroad  companies 
to  construct  the  viaduct  in  question,  and  had  lawfully 
exercised  that  power.  It  therefore  follows  that,  when 
constnicting  the  viaduct  in  compliance  with  the  orders  of 
the  city,  the  companies  were  acting  under  lawful  author- 
ity, and  their  act  cannot  be  said  to  have  been  wrongfully 
or  tortiously  done.  We  have  then  a  lawful  act  properly 
done  which  gave  the  plaintiff  a  right  of  action,  which  if 
originally  brought  against  the  railroad  companies  and 
the^  city  together  would  not  have  been  a  misjoinder  of 

causes  of  action. 

It  is  next  contended  by  the  railroad  companies  that  this 
case  was  originally  commenced  against  the  city  by  plain- 
tiff's appeal  from  the  award  of  damages,  to  which  they 
could  not  tliereafter  lawfully  be  made  parties,  for  that 
would  amount  to  the  bringing  of  another  or  different  ac- 
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tion  against  them.  In  disi^osing  of  this  contention  it  is 
sufficient  to  say  tliat  by  our  former  judgment  the  pro- 
ceeding of  which  comx)laint  is  noAV  made  was  required  in 
Older  to  determine  the  riglits  of  all  of  the  ijarties  inter- 
(\sted  in  the  subject  of  the  litigation.  The  order  thus  made 
is  the  law  of  the  case,  and  is,  and  will  be,  adhered  to  at 
all  stages  of  this  acticm. 

It  may  be  fuvtiier  said  that,  when  the  railroad  com- 
j.anies  were  served  with  a  sumuions  duly  issued  upon  the' 
plaiutifl's  amc^nded  pc^tition,  they  appeared  generally,  and 
thus  conferred  jurisdiction  upon  the  court  for  all  pur- 
])oses;  and  it  uiust  be  observed  tlmt,  if  they  are  liable  to 
the  i)laintitT  at  all  for  the  damages  occasioned  by  the  con- 
strmrtion  of  the  viaduct,  it  can  make  no  difference  to  them 
whether  that  liability  is  determined  in  this  action,  or  in  a 
.^-eparate  suit  brought  for  that  purpose. 

This  brings  us  to  the  main  question  presented  for  our 
determination,  which  is,  whether  the  plaintiff  is  entitled 
to  recov(»r  against  both  the  city  and  tlie  railroad  com- 
])anies,  and,  if  not  against  both,  which  of  them  is  liable 
for  the  damagi^s  to  plaintiff's  property  caused  by  the  con- 
struction of  the  viaduct?  *  From  what  has  already  been 
said  there  can  be  no  dcmbt  of  plaintiff's  right  of  recoverj-. 
It  is  contended,  hoAvever,  that  no  judguient  can  be  ren- 
dered against  the  city,  because  it  acted  in  its  governmental 
capacity  only,  and,  if  this  be  so,  the  contention  is  well 
founded.  It  clearly  appears  that  the  city  of  Lincoln  in 
ordering  the  railway  comx)anies  to  construct  the  viaduct 
in  question  act(»d  pursuant  to  the  governmental  power  con- 
ferred upon  it  by  its  charter  jirovisions  for  the  protection 
of  life  and  property.  The  exercise  of  such  power  does  not 
of  itself  subject  the  municipality  to  a  private  action  for 
damages.  2  Elliott,  Koads  and  Streets  (3d  ed.)  sec.  890 
(702)  ;  W(i(/ncr  v.  Portland,  40  Or.  389;  Burkam  v.  Ohio 
cG  .1/.  ff.  Co,,  122  Ind.  344;  AUentoirn  r,  Kramer,  73  Pa. 
St.  400;  Murphji  v,  Chicago,  R.  L  d-  P  If,  Co,,  247  111.  614; 
3  Dillon,  Municipal  Corporations  (5th  ed.)  sec.  1159. 

It  is  claiuied  by  the  railroad  companies  that  by  cans- 
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ing  plaintiff's  damages  to  be  appraised  the  city  rendered 
itself  liable  therefor.  We  cannot  assent  to  this  proposi- 
tion. By  the  section  of  the  statutes  above  mentioned  the 
city  was  authorized  to  provide  for  appraising,  assessing 
and  determining  tlie  damages  caused  to  any  property  by 
the  construction  of  the  viaduct  and  its  approaches;  but 
nothing  is  contained  therein  which  requires  the  city  to 
pay  such  damages.  This  section  also  provides  that  the 
daumges  may  be  paid  by  the  city  and  assessed  against  the 
property  benefited;  but  it  contains  the  further  provision 
tliat  the  mayor  and  council  shall  have  power,  whenever 
any  railroad  company  fails,  neglects  or  refuses  to  erect, 
construct,  reconstruct  or  repair  any  viaduct  or  viaducts 
after  being  required  so  to  do,  as  therein  provided,  to  pro- 
ceed with  such  work  l)v  contract  in  sucli  manner  as  shall 
he  provided  by  ordinance,  and  assess  the  costs  thereof 
against  the  property  of  the  railroad  company  or  com- 
panies required  to  do  the  same;  and  such  cost  shall  be  a 
valid  lien  against  such  property,  and  be  also  a  legal  in- 
debtedness of  said  company  or  companies  in  favor  of  the 
city,  and  be  enforced  and  collected  by  suit  in  the  proper 
court.  It  must  be  said,  in  passing,  that  the  damages  oc- 
casioned by  the  construction  of  a  viaduct  are  a  necessary 
part  of  the  costs  of  such  construction.  So  it  seems  clear, 
from  a  consideration  of  that  section,  that  it  was  the  in- 
tention of  the  legislature  to  relieve  the  city  from  any  lia- 
bility for  the  cost  of  such  construction;  and  that  the  pro- 
vision relating  to  the  appraisement  of  damages  must  have 
))een  inserted  therein  solely  for  the  benefit  of  the  rail- 
roads. This  question  was  before  the  supreme  court  of 
Connecticut  in  Burritt  v.  City  of  "New  Haven ,  42  Conn. 
174,  where,  in  an  able  and  exhaustive  opinion,  it  Avas  held 
that  the  city  was  not  liable  for  damages  to  abutting  prop- 
erty by  reason  of  the  construction  of  a  viaduct  over  and 
•across  the  tracks  of  the. New  Haven  &  Northhampton 
Railroad  Company.  A  careful  examination  of  the  record 
satisfies  us  that  neither  by  any  act,  stipulation  or  agree- 
ment on  its  part  has  the  city  rendered  itself  lial)le  for  the 
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damages  to  plaintiff's  property.    It  follows  that  the  judg- 
ment against  the  city  of  Lincoln  must  be  reversed. 

But  one  question  remains  for  consideration,  which  may. 
be  stated  as  follows:    Upon  the  undisputed  facts  of  this 
case,  are  the  railroad  companies  liable  to  abutting  proj)- 
erty  owners  for  tlie  damages  caused  by  the  construction 
of  the  viaduct?    Railroad>s  are  given  the  right  to  lay  their 
tracks  in  and  across  the  streets  of  the  municipalities  of 
this  state  by  statute,  and  this  right  caiTies  with  it  a  cor- 
responding duty  on  their  part  to  construct  and  maintain 
at  all  times  proper  and  safe  crossings  ^n  the  streets  in- 
tersected.   Omaha  &  R,  V.  R.  Go.  v.  Brady,  39  Neb.  27.    It 
would  therefore  seem  that,  when  such  companies  in  the 
performance  of  that  duty  are  required  to  construct  and 
maintain  viaducts,  they  are  liable  for  the  cost  of  such 
construction,  and  all  of  the  necessai^y  incidents  thereto. 
The  facts  of  the  case  of  Biirritt  v.  City  of  New  Haven, 
supra,  are  like  those  in  the  case  at  bar.    That  is  a  leading 
and  Avell-considered  case.    It  was  there  said:    "The  priv- 
ilege of  crossing  the  streets  of  the  city  is  a  part  of  the 
franchise  of  the  company,  and  the  necessary  approaches 
constructed  for  the  purpose  of  restoring  city  streets  to 
their  former  usefulness  under  and  sl^  a  condition  of  the 
exercise  of  the  privilege  are  a  part  of  the  railroad  struc- 
ture authorized  by  its  charter,  and  in  their  erection   a 
party  incidentally  injured  has  as  perfect  a  remedy  against 
the  company  for  consequential  damages,  as  for  a  direct 
injury  by  it  in  the  original  construction  of  its  railroad. 
The  obligation  to  make  comi)ensation  is  as  strong  in  one 
case  as  in  the  other,  and  to  the  discharge  of  that  obliga- 
tion in  the  manner  prescribed  it  impliedly  bound  itself  by 
its  acceptance  of  its  t^harter.     Parlrr  v.  Boston  d  M,  R. 
Co,,  3  Cush.  (Mass.)  107,  116;  Bradley  v.  New  YorJc  d  N. 
If.  N,  Co.,  21  Conn.  294,  310. 

"It  is  insisted  that  this  case  is  essentiallv  different  from 
the  one  la.^t  cited,  because  here  the  bridge  is  found  to 
liave  bccni  reipiin^l  by  public  convenience  and  necessity 
onlv,  while  there  it  was  for  the  sole  benefit  and  acconi- 
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modation  of  the  railroad  company.'  We  do  not  see  that 
this  distinction  affects  the  obligation  of  the  company  in 
this  particular.  If  public  convenience  and  necessity,  by 
the  growth  of  the  city  and  the  resulting  increase  of  travel, 
require  the  change  in  order  to  restore  the  street  to  its 
former  usefulness,  the  duty  of  the  company  under  its 
charter,  which  was  before  inclioate,  is  complete,  and  the 
same  responsibility  adheres  to  it  as  if  the  Avork  was  de- 
manded for  its  corporate  benefit  alone;  and  to  the  re- 
sponsibility in  the  performance  of  the  work  are  attacheil 
all  the  legal  consequences  which  flow  from  the  improper 
and  injurious  performance  of  it.  The  fact  that  the  duty 
is  by  law  imposed  upon  the  company  is  sufficient  to  charge 
it  with  all  the  consequences  of  such  an  execution  of  it  as 
results  in  injury,  to  others."  To  the  same  effect  are  Stntr 
V.  St  Pauly  M.  &  M,  R,  Co.,  35  Minn.  1.31 ;  State  v.  Min- 
nesota Transfer  Co.,  80  Minn.  108;  State  v.  St,  Paul,  M, 
&  M.  R.  Co.,  98  Minn.  380;  Northern  P.  R.  Co.  v.  State, 

208  U,  S.  583. 

The  ordinance  under  which  the  railroad  companies 
were  granted  the  right  to  cross  Tenth  street  provided 
that,  by  the  acceptance  and  exercise  of  the  rights  so  con- 
ferred, the  companies  would  save  and  keep  the  city  harm- 
less from  the  i>ayment  of  any  and  all  damages  growing 
out  of  the  exercise  of  those  rights.  By  exercising  the 
right  granted  by  this  ordinance,  the  railroad  companies 
assumed  the  obligations  thereby  imposed;  and  it  neces- 
sarily follows  that  they  are  liable  for  the  payment  of  all 
damages  occasioned,  not  only  by  the  original  occupation, 
but  also  the  necessary  expense  of  making  all  needful  and 
proper  changes  in  the  situation  in  order  to  insure  to  the 
pnblic  a  safe  and  suitable  means  of  travel  upon  that 
street;  and  it  can  make  no  difference  wliother  they  per- 
formed that  obligation  voluntarily  or  under  legal  com- 
pulsion. 

From  the  foregoing  we  are  of  opinion  that  both  upon 
principle  and  precedent  the  railroad  companies  are  liable 
to  the  plaintiff  for  the  damages  occasioned  by  the  con- 
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struction  of  the  viaduct,  and  the  judgmeiit  of  the  district 
court  aB  to  them  should  be  affirmed.  The  record,  however, 
contains  a  stipulation  which  leaves  the  question  as  to 
the  amount  of  plaintiff's  damages  open  for  futher  con- 
sideration, and  the  judgment  of  the  district  court  is  there- 
fore reversed  and  the  cause  is  remanded,  with  directions 
to  allow  the  parties  to  litigate  that  question  if  they  so 
desire;  and,  if  not,  then  that  court  will  render  a  judg- 
ment in  favor  of  the  plaintiff  for  the  amount  stipulated, 
and  against  the  railroad  companies. 

B£V£ES£D. 


Sedgwick,  J.,  concurs  in  the  conclusion. 
Bbese,  C.  J.,  not  sitting. 


Robert  J.  Wallace  v.  State  of  Nebraska. 

Filed  April  8,  191"2.    No.  17,452. 

1.  Larceny:  Evidence.    Evidence  examined,  its  substance  stated  in  the 

opinion,  and  held  insufficient  to  sustain  a  conviction  of  the  crime 
of  larceny  as  charged  in  the  information. 

2.  Criminal  Law:   Statute:    Constitutionality.    The  act  of  the  legis- 

lature of  1911,  defining  the  crime  of  hog- stealing,  and  known  as 
section  117&  of  the  criminal  code,  is  an  act  complete  in  itself.  It 
was  not  intended  to,  and  did  not,  amend  sections  114  and  119  of 
the  criminal  code.  Its  purpose  was  to  create  an  independent 
substantive  crime  and  provide  a  penalty  therefor,  and  is  not 
violative  of  any  of  the  provisions  of  the  constitution  of  this 
state. 

3.  :    Indeterminate  Sentence  Act:   Validity.    Chapter  184,  laws 

1911,  commonly  called  the  "Indeterminate  Sfentence  Law^,"  is 
not  vulnerable  to  the  objection  that  it  vests  the  prison  board  with 
judicial  powers.  It  is  not  in  conflict  with  the  provisions  of  sec- 
tion 26,  art.  V  of  the  constitution,  and  is  a  valid  exerciae  of  legis- 
lative power. 

4. :     Instructions  :    Weight  of  Evidence.     When  a  defendant 
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in  a  criminal  prosecution  becomes  a  witness  in  his  own  behalf, 
it  is  not  error  for  the  court  to  instruct  the  jury  that  in  consider- 
ing his  testimony  they  may  weigh  it  as  they  would  the  testimony 
of  any  other  witness,  taking  into  consideration  his  interest  in 
the  result  of  the  trial,  his  manner,  and  the  probability  or  im- 
probability of  his  testimony,  and  give  to  it  such  weight  as  under 
all  of  the  circumstances  they  think  it  is  entitled  to. 

Error  to  the  district  court  for  Buffalo  county :  Bruno 
O.  HosTETLER,  JuDGE.    Reversed. 

H.  M.  Sinclair  and  W.  D.  Oldham^  for  plaintiff  in  error. 

Grant  G.  Martin^  Attorney  General,  and  Frank  E, 
Kdgertmh,  contra. 

Barnes,  J. 

At  the  December,  1911,  term  of  the  district  court  for 
Buffalo  county  Robert  J.  Wallace,  hereafter  called  the 
defendant,  was  convicted  of  the  crime  of  hog  stealing,  and 
was  sentenced  to  the  penitentiary  for  a  period  of  not  less 
than  one  year,  nor  more  than  five  years,  "as  shall  here- 
after be  determined  by  the  prison  board.-'  To  reverse 
tliat  judgment  the  defendant  has  prosecuted  error. 

His  assignments,  are:  First,  the  verdict  of  the  jnvy  is 
not  sustained  l>y  the  evidence;  second,  the  s(^nteuce  of 
the  court  is  contrary  to  law;  third,  the  sentence  of  the. 
court  by  reason  of  its  being  indefinite  in  time  of  duratiou 
is  a  violation  of  the  constitution  of  this  state  and  is  un- 
authorized by  law,  especially  that  part  of  the  judgment 
of  the  court  which  leaves  the  "prison  board"  to  determine 
tlie  duration  of  the  imprisonment  is  obnoxious  to  the  con- 
stitution of  this  state;  fourth,  certain  errors  in  tlie  in- 
structions of  the  court  given  by  it  on  its  own  motion.  Tlie 
assignments  will  be  considered  in  the  order  stated. 

1.  As  to  the  sufficiency  of  the  evidence  to  sustain  the 
verdict,  it  may  be  said  that  the  hogs  alh\i!:ed  to  have  Ix^en 
Kt^>len,  and  which  were  found  in  the  defendant's  possi\ssion, 
were  identified  and  shown  to  have  been  the  property  of 
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tlie  coniplaining  witness  beyond  a  reasonable  doubt.  How- 
ever, it  is  strenuously  argued  that  the  evidence  fails  to 
show  any  felonious  intent  on  the  part  of  the  defendant 
in  taking  them  into  his  possession.  On  the  trial  the  de- 
fendant testified  in  his  own  behalf,  in  substance,  that  he 
resided  about  5^  or  6  miles  northeast  of  the  village  of 
Amherst;  that  his  business  was  farming;  that  his  father, 
on  tlie  12th  day  of  August,  1911,  li^ed  in  the  west  part  of 
Amherst;  that  his  father  had  some  hogs,  as  he  ex]>resspd 
it,  "I  expect  between  40  and  45,  big  and  little;"  tliat  he 
went  to  Amherst  on  that  day,  the  12th  of  August,  and 
arriA^ed  there  about  half  past  2  o'clock;  went  right  to  his 
father's  place  and  unhitched  his  horses  and  put  them  in 
the  stable;  went  into  the  house  and  got  dinner;  that  he 
wanted  to  get  some  shelled  corn  of  his  father;  that  he 
put  the  sacks  in  the  wagon  and  then  went  over  to  town; 
that  he  met  his  father  in  town,  about  6  o'clock  in  the 
afternoon;  that  thev  visited  around  toAvn  a  while  before 
they  w^ent  home;  that  they  got  home  about  6  o'clock;  that 
after  they  got  home  his  father  called  his  attention  to 
some  shoats  there.  He  said  they  must  be  the  Graham 
hogs;  he  was  expecting  the  Graham  hogs,  and  he  says  you 
can  take  them  if  you  still  want  hogs,  as  he  had  bought 
them  from  my  brother  George.  He  said  the  hogs  were 
large  enough  and  thrifty  enough  to  be  worth  fi  apiece, 
and  he  would  take  them  at  that  price  and  he  gave  me  his 
chance.  I  got  the  sacks  ready  because  I  was  going  to 
lodge — got  the  sticks  ready;  when  I  got  back  from  lodge 
it  w^ould  be  too  late  to  find  them,  and  I  got  the  sacks  ready 
and  I  pulled  the  d(M)r  down  on  the  pig  pen  and  closed  the 
pigs  in.  The  hogs  were  in  the  yard.  We  looked  at  them. 
I  got  the  sacks  ready  and  put  the  pigs  in  so  they  would 
not  get  away,  for  I  had  agreed  to  take  the  pigs  if  the  price 
was  all  right.  Then  I  went  in  to  supper.  We  got  our 
supper,  and  by  that  time  it  was  8  o'clock.  As  I  was  one 
of  the  oflScers  of  the  lodge  I  wanted  to  be  there  just  about 
8  o'clock.  The  lodge  adjourned  about  25  minutes  past 
10.    When  I  got  to  my  father's  house  I  loaded  the  hogs 
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right  about  then.  I  put  the  hoga  in  the  sacks  and  went 
in  and  had  luncli,  hitched  up  and  went  home/  I  was 
thinking  it  was  the  Graham  pigs.  "Q.  At  the  time  you 
took  those  pigs  did  you  think  they  belonged  to  Mr.  Pat- 
terson? A.  No,  sir;  I  did  not  know  a  tiling  about  it.  Q. 
Wliose  pigs  did  you  think  tliey  were?  A.  I  labored  under 
the  impression  they  were  the  pigs  that  were  to  be  delivered 
tliat  George  had  bought  or  traded  for  from  Mr.  Graham. 
Q.  Did  you  intend  to  steal  any  one's  pigs?  A.  No,  sir;  I 
never  intended  to,  and  never  want  to  do  anything  like 
that"  The  defendant's  father  testified  in  his  belialf.  He 
stated  that  he  had  50  or  60  hogs  in  the  lot  on  August  12, 
nine  old  hogs  and  the  rest  spring  pigs.  He  said  in  sub- 
stance: I  told  Robert  there  were  some  pigs  tlu^re  run- 
ning through  the  yard  that  George  delivered,  and  lie  Avas 
talking  about  the  hogs  and  he  took  tliem  home,  and  we 
would  settle  on  the  price.  I  think  they  were  George 
Wallace's  hogs.  I  did  not  know  what  time  Robert  got 
the  hogs,  did  not  help  him.  Did  not  s(^e  Patterson  that 
night.  On  cross-examination  by  tlie  county  attorney  the 
witness  made,  some  contradictoi^y  statements,  but  none  of 
them  were  so  inconsistent  as  to  destroy  liis  evidence  in 
chief.  The  defendant  further  testified  that  after  thev 
came  home  his  father  called  his  attention  to  the  shoats. 
He  said  they  must  be  the  Graham  hogs.  ITe  said  he  had 
l)OUght  them  from  George.  lie  said  the  hogs  were  hirge 
enough  and  thrifty  enough  to  be  worth  J?l  apiece,  jind  he 
would  take  them  at  that  price,  and  he  gnve  me  his  cliance; 
had  the  conversation  with  father  w^hen  we  came  into  the 
yard.  The  hogs  w^ere  running  around  in  the  yard ;  he  said 
he  supposed  that  was  the  Graham  hogs;  don't  recollect 
that  one  w  as  a  cripple. 

Patterson,  the  complaining  witness,  testified  that  he 
saw  Robert  Wallace  and  his  father,  James,  on  August  12, 
driving  two  red  hogs  out  of  the  cornfield  at  Jnnu\s'  place 
near  Amherst;  that  he  tried  to  count  his  hogs  tliat  night, 
but  failed;  that  he  counted  them  in  the  moniing,  tliey 
were  seven  short;  that  he  found  the  hogs  at  Robert  Wal- 
14 
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lace's  place;  five  had  tlieir  tails  cut  off.  He  (Robert) 
said  he  l)ought  the  hogs  of  his  father ;  afterwards  he  said 
liis  father  told  him  there  were  some  hogs,  and  he  could 
take  them;  that  he  took  them  between  12  and  2  o'clock 
that  night  The  county  attorney  asked  Robert  if  his 
father  gave  him  the  hogs,  and  he  said  yes;  that  Jim  Wal- 
lace had  about  25  liogs,  all  black,  except  four  red,  but  they 
were  not  like  "mine."  Wagner,  the  constable,  testified 
that  the  defendant  said  he  had  bought  the  hogs,  and  then 
that  he  and  his  father  bought  them  together.  Witness 
ITiggins  testified  that  defendant  said  he  bought  them.  lie 
told  Patterson  that  if  he  said  they  were  his  hogs  they 
miglit  be.  He  was  willing  to  turn  them  over  because  he 
did  not  know-  wiiere  his  father  got  them.  When  asked 
how  he  came  into  possession  of  the  hogs  belonging  to 
Patterson,  lie  said  his  father  gave  them  to  him.  George 
Wallace,  who  testified  for  the  defendant,  stated  that  he 
had  traded  with  Graham  for  four  shoats;  that  they  were 
to  be  delivered  on  the  day  the  hogs  were  taken,  but  were 
not  delivered  until  about  a  w^eek  later.  It  appears  that 
the  Graham  hogs,  when  delivered,  were  black,  and  there 
were  only  four  of  them,  while  the  hogs  in  question  w^ere 
red. 

The  state  contends  that,  because  of  the  contradictor^' 
statements  made  by  the  defendant  and  his  witnesses,  the 
jury  miglit  have  reasonably  concluded  that,  when  the  hogs? 
Avere  taken,  defendant  and  his  father  intended  to  deprive^ 
tlie  complaining  w^itness  of  his  property,  and  that  Robert 
expected  to  convert  them  to  his  own  use.  We  are  of  opin- 
ion, however,  that  the  evidence  is  insufficient  to  sustain 
the  verdict.  In  order  to  convict  tlie  defendant  of  tlie 
crime  of  larceny,  as  charged  in  the  information,  the  state 
was  required  to  prove,  beyond  a  reasonable  doubt,  that 
defendant  participated  in  the  larcenous  takiug  of  the  hogs 
in  question  from  the  complaining  witness.  iVe  think  the 
evidence  w^as  insufficient  to  establish  that  fact  beyond  a 
reasonable  doubt.  Having  reached  this  conclusion,  we 
could  well  decline  to  consider  the  other  questions  argue^l 
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by  counsel  for  the  defendant;  but,  in  view  of  the  fact  that 
they  have  been  ably  presented,  we  deem  it  best  to  deter- 
mine them, 

2.  It  Is  next  contended  that  the  act  of  the  legislature 
declaring  hog  stealing  a  fekmy,  without  regard  to  value, 
is  repugnant  to  the  constitution.  The  act  in  question  ap- 
pears in  the  criminal  code  as  section  117b.  It  provides: 
"If  any  person  or  persons  shall  steal  any  sow,  barrow, 
boar  or  pig  of  any  value,  ♦  ♦  ♦  every  such  person  so 
offending  shall  be  imprisoned  in  the  penitentiary  not 
more  than  five  nor  less  than  one  year  and  shall  pay  the 
cost  of  the  prosecution."  We  have  omitted  tlie  provisions 
of  the  section  relating  to  receiving  such  property,  because 
that  question  is  not  presented  by  the  record.  It  is  argued 
that  this  classification  has  nothing  for  its  basis;  that 
there  is  no  good  reason  why  the  theft  of  a  hog  worth  one 
cent  should  be  made  a  felony,  and  a  theft  of  |34.99  of 
money  be  a  misdemeanor  only.  This  argument  was  dis- 
posed of  by  the  opinion  in  Granger  v.  State ^  52  Neb.  352. 
That  action  involved  the  constitutionality  of  tlie  cattle 
stealing  law,  an  act  similar  to  the  one  here  in  question. 
It  was  there  said:  "It  is  suggested  in  the  brief  that  tliis 
*act  is  a  vicious  one,  and  possesses  no  i)oint  wlierebj-  it 
impresses  the  court  to  uphold  it.'  We  cannot  yield  assent 
to  the  proposition;  nevertheless,  if  it  be  true  that  the  law 
is  not  a  wise  one,  it  is  no  reason  why  the  courts  should 
declare  it  invalid.  The  argument  made  by  counsel  against 
the  statute  under  consideration  w^ould  have  been  more  ap- 
.propriate  were  it  addressed  to  the  lawiiiakiiig  body,  as  the 
constitution  has  not  conferred  upon  this  court  the  power 
to  repeal  law^s,  but  the  authority  to  interpret  and  enforce 
them  in  proper  cases."  Ream  v.  State,  52  Neb.  727; 
State  V.  Arnold^  31  Neb.  75. 

It  is  further  argued  that  the  law  is  unconstitutional  be- 
cause the  defendant  migiit  have  been  prosecuted  under 
the  provisions  of  section  119  or  of  section  lit  of  the 
criminal  code  as  well  as  section  1177j  upon  Avhich  the 
prosecution  was  based,  and  therefore  tlie  state  liad  tlio 
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1)0 wer  of  election,  and  that  such  power  renders  the  act 
obnoxious  in  that  it  destroys  the  uniform  operation  of  the 
law.  We  cannot  give  our  assent  to  this  contention.  By 
section  1176  hog  stealing  is  made  a  definite  and  substan- 
tive crime.  The  information  on  which  the  defendant  was 
prosecuted  charged  him  with  a  violation  of  that  section, 
and  in  order  to  warrant  a  conviction  the  state  was  re- 
quired to  produce  testimony  establishing  the  commission 
of  that  oflfen>se.  The  effect  of  section  1175  w^as  to  elimi- 
nate the  offense  of  hog  stealing  from  the  provisions  of  sec- 
tions 114  and  119  of  the  criminal  code,  and  compel  the 
state  to  prosecute,  if  at  all,  under  the  provisions  of  that 
section.  It  follows  that  there  waB  no  right  of  election, 
and  this  contention  must  fail. 

-  3.  It  is  further  contended  that  the  act  in  question 
operates  as  an  amendment  to  sections  114  and  119  of  tlie 
criminal  code;  that  amendments  are  not  mentioned  in  the 
title,  and  therefore  the  act  is  violative  of  the  provisions 
of  section  11,  art.  Ill  of  the  constitution.  That  question 
is  disposed  of  in  State  v.  Arnold,  supra,  where  it  was  said : 
"The  act  entitled  ^an  act  defining  the  crime  of  larceny 
from  the  person  and ,  providing  a  penalty  therefor,'  ap- 
proved March  14,  1887,  was  not,  nor  was  it  intended  to 
be,  an  amendment  of  section  114,  or  section  119,  of  the 
criminal  code,  or  of  any  statute  then  in  force.  Its  pur- 
pose was  to  define  a  new  crime  and  provide  a  penalty 
therefor.  It  is  not  inimical  to  the  provisions  of  section  11, 
art.  Ill  of  the  constitution  of  this  state." 

4.  Defendant  also  contends  that  "the  sentence  of  the 
court  by  reason  of  its  indefinitoness  in  duration  is  violft- 
tive  of  the  constitution  of  the  state,  and  is  unauthorized 
by  law,  especially  thnt  part  of  the  judgment  of  the  court 
which  leaves  the  'prison  board'  to  determine  the  duration 
of  the  imprisonment  is  obnoxious  to  the  constitution." 
Various  reasons  are  assigned  in  support  of  this  conten- 
tion, and  if  this  were  a  case  of  first  impression  we  might 
be  inclined  to  adopt  defendant's  view  of  it.  We  find, 
however,  that  in  a  number  of  our  sister  states  what  is 
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called  an  indetenninate  sentence  law  has  been  adopted 
and  the  courts  of  these  states  have  uniformly  sustaincKl 
the  constitutionality  of  those  acts.  The  constitution  of 
the  state  of  Illinois  is  similar  to  our  own,  and  the  legisla- 
ture of  that  state  passed  an  act  very  like  the  one  in  ques- 
tion in  this  case.  The  constitutionality  of  that  act  was 
challenged  in  People  v.  Joyce,  246  111.  124.  There  all  of 
the  objections  to  the  constitutionality  of  that  act  were 
urged  that  are  now  presented  in  the  case  at  bar.  It  was 
there  said :  "The  powers  granted  to  the  board  of  pardons 
by  the  parole  act  of  1899  are  not  judicial  in  character  but 
are  matters  of  prison  discipline,  to  be  exercised  for  the 
benefit  of  offenders  imprisoned  in  state  institutions.  The 
parole  act  of  1899  is.  not  an  interference  with  the  func- 
tions of  the  court,  but  is  rather  the  exercise,  through  tlio 
legislative  and  administrative  departments  of  the  govern- 
ment, of  the  power  of  discipline  which  the  state  posj^esses, 
and  is  not  unconstitutional  as  conferring  judicial  power 
upon  administrative  officers.  The  provisions  of  the  parole 
act  of  1899  with  reference  to  the  final  discharge  of  a 
paroled  prisoner  are  not  invalid,  as  infringing  the  con- 
stitutional right  of  the  governor  to  grant  pardcms  and 
reprieves  and  commute  sentences.  The  sentence  of  a 
convicted  person  under  the  parole  act  of  1899  is  not  a 
matter  of  discretion  with  the  court,  but  is  for  the  maxi- 
mum term  provided  by  law,  and  is  therefore  not  iudeflnite 
and  uncertain.  The  right  of  a  convicted  person  to  have 
the  court  fix  his  punishment  is  not  a  fundamental  right, 
and  the  fact  that  the  parole  act  of  1899  does  not  secure 
that  right  to  a  convicted  person  does  not  render  the  act 
invalid,  as  repugnant  to  the  constitutional  provision  con- 
cerning due  process  of  law.'^ 

The  decision  in  that  case  was  followed  and  approved  in 
People  V.  Roth,  249  111.  532.  A  like  act  of  the  legislature 
of  Kentucky  was  upheld  in  Berry  v.  CommonweaWi ,  141 
Ky.  422.  To  the  same  effect  are  ^tate  v.  Ferqvson,  149 
la-  476;  Palmer  v.  State.  ir>8  Ala.  124,  53  So.  :?S!V,  Georr/r 
V.  Lillard,  106  Ky.  820.  We  think  tliat  the  foregoing 
sufficiently  disposes  of  this  question. 
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Finally,  it  is  contended  that  the  district  court  erred 
in  giving  the  jury  the  following  Instruction :  "You  are 
instructed  that  under  the  laws  of  this  state  the  accused 
is  a  competent  witness  in  his  own  behalf  ajid  you  are 
bound  to  consider  his  testimony;  but,  in  determining  the 
weight  to  be  given  to  his  testimony,  you  may  weigh  it  as 
you  would  the  testimony  of  any  other  witness,  and  you 
may  take  into  consideration  his  interest  in  the  result  of 
the  trial,  his  manner,  and  the  probability  or  improbability 
of  his  testimony,  and  give  to  his  testimony  such  weight 
as  under  all  the  circumstances  you  think  it  entitled  to." 
It  is  argued  that  this  instruction  carries  the  insinuation 
that;  while  the  accused  is  permitted  to  testify,  his  interest 
in  tbe  result  of  the  suit  destroys  the  force  of  his  testimony. 
This  court  has  refused  to  declare  this  instruction  erro- 
neous, in  aS'^.  Louis  v.  State,  8  Neb.  405;  Davis  v.  State^  31 
Neb.  247;  Johnson  v.  State,  34  Neb.  257;  Honsh  v.  State, 
4^  Neb.  163;  Philamalee  i\  State,  58  Neb.  320;  Palmer  v. 
State,  70  Neb.  136.  Opposed  to  these  decisions  counsel 
for  def(Midant  cite  Clark  t?.  State,  32  Neb.  246.  It  appears, 
liowever,  that  the  vice  of  the  instruction  in  that  case 
was  a  too  fre(iuent .repetition  by  the  court  that  the  jury,  in 
weighing  the  defendant's  testimony,  might  consider  his 
interest  in  the  result  of  the  suit.  It  was  there  held  that 
the  trial  court  cannot,  by  repeating  this  statement,  give 
it  undue  weight,  or  say  aught  calculated  to  disparage  the 
testimony  of  the  accused.  The  instruction  complained  of 
in  the  case  at  bar  is  not  tainted  with  that  vice. 

For  the  reason  that  the  evidence  does  not  sustain  the 
verdict,  the  judgment  of  the  district  court  is  reversed  and 
the  cause  is  remanded  for  further  proceedings. 


Reversed. 
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State,  ex  rel.  George  S.  Peters,  appellant,  v.  Harry 

E.  Coleman,  APPEiiLEE. 

PnxD  April  8,  1912.     No.  17,488. 

County  Officers:  Filllno  Vacancy:  County  Assessor.  Whore  a  va- 
cancy occurs  in  the  office  of  county  assessor  more  than  30  days 
prior  to  a  general  election,  the  T)oard  of  county  commissioners  is 
required  to  fill  the  vacancy  by  appointment  In  such  case  the 
person  appointed  holds  the  ofBce  until  the  next  general  election, 
at  which  time  his  successor  should  be  elected  for  the  remainder 
of  the  unexpired  term. 

Appeal  from  the  district  court  for  Sheridan  county: 
William  H.  Westover,  Judge.    Afp,rm€d. 

A.  W.  Crites^  for  appellant. 

R.  L.  Wilhite,  contra. 

Barnes,  J. 

Action  in  quo  uyart^anto  brought  by  the  relator  to  oust 
the  respondent  from  the  office  of  county  assessor  of  Sheri- 
dan county.  The  information  alleges,  in  substance,  that 
at  the  general  election  of  1907  one  Sol  B.  Pitclier  was 
elected  county  assessor  of  Sheridan  county,  Nebraska, 
for  the  term  of  four  years,  beginning  on  the  first  Thurs- 
day after  the  fii*st  Tuesday  in  January,  1908;  tliat  he 
duly  qualified  and  entered  upon  and  perfonued  the  duties 
of  that  office  until  the  last  of  December,  1910,  when  he 
resigned  and  removed  from  tlie  county;  that  on  or  about 
January  3,  1911,  the  board  of  county  commissioners,  in 
writing,  duly  appointed  the  relator  to  fill  the  vacancy  in 
said  office  occurring  by  reason  of  such  resignation  and 
removal;  that  he  qualified  and  entered  upon  the  duties  of 
the  office,  and  has  ever  since,  up  to  the  happening  of  the 
events  hereinafter  set  forth,  boon  in  the  full  performance 
of  said  duties;  that  chapter  43,  laws  1911,  provides  that 
in  all  counties  one  county  assessor  shall  be  elected  in  the 
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year  1908,  and  every  fourth  year  thereafter;  that  said 
chapter  went  into  effect  and  force  on  the  1st  day  of  July, 
1911,  and  has  been,  and  still  is,  in  full  force  and  eflFect; 
that  thereby  the  term  of  office  of  the  relator  as  county 
assessor  of  said  county  was  extended  until  the  first  Thurs- 
day after  the  first  Tuesday  in  January,  1913;  that  he  has 
never  resigned  or  abandoned  his  said  office;  that  the  re- 
spondent, Harry  E.  Ooleman,  assuming  and  pretending 
that  there  was  a  vacancy  in  said  office  to  be  filled  at  the 
general  county  election  to  be  held  in  November,  1911,  did 
cause  and  procure  his  name  to  be  placed  on  the  official 
ballot  at  said  election  as  a  candidate  for  said  office;  and 
did  at  said  election  receive  a  majority  of  the  votes  cast 
thereat  for  the  office  of  countj^  assessor  of  said  county  to 
fill  an  assumed  and  pretended  vacancy;  that  thereafter, 
and  within  20  days,  the  resi)ondent  qualified  and  took  the 
oath  of  office  in  the  form  prescribed  by  law,  and  gave  his 
bond  therefor,  which  bond  was,  on  or  about  the  13th  day 
of  November,  1911,  duly  examined  and  approved  by  the 
county  judge  of  said  county;  that  ever  since  that  time  the 
respondent  has  intruded  into  said  office  and  usurped  the 
power  and  functions  and  franchises  thereof,  and  now  as- 
sumes to  hold  the  same  and  exercises  all  the  powers,  duties 
and  functions  of  said  office,  and  claims  to  be  entitled  to 
the  emoluments  and  salary  thereto  annexed.     The  infor- 
mation concluded  with  a  prayer  that  the  respondent  be 
ousted  from,  and  the  relator  be  installed  into,  said  office. 
To  this  information  the  respondent  filed  a  general  de- 
murrer, which  was  sustained  by  the  district  court  for 
Sheridan  county,  and  the  action  was  dismissed*     From 
that  judgment  the  relator  has  appealed. 

The  appellant  relies  for  a  reversal  on  State  v.  Rankiih 
33  Neb.  266.  We  are  of  opinion  that  this  question  should 
not  be  ruled  by  that  case.  The  law  relating  to  county 
ajssessors  simply  provides  that  in  case  of  a  vacancy  in 
that  office  the  county  board  shall  fill  such  vacancy  by 
appointment.  Nothing  whatever  is  said  as  to  how  long 
the  appointee  shall  hold  the  office,  and  nothing  is  contained 


Vol.91]  JANUARY  TERM,  1912.  169 


Wilson  ▼.  Spencer. 


therein  whicli  in  any  manner  conflicts  with  the  general 
provisions  of  the  statutes  upon  that  subject.  It  therefore 
follows  that  this  case  must  be  ruled  by  such  general  pro- 
visions. 

By  section  5759,  Ann.  St.  1911,  it  is  provided  that  va- 
cancies occurring  in  any  state,  judicial  district,  county, 
precinct,  township  or  any  public  elective  oflSce,  30  days 
prior  to  any  general  election,  shall  be  filled  at  such 
general  election.  Section  5757  provides:  "Appointments 
under  the  provisions  of  this  chapter  shall  be  in  writing 
and  continue  until  the  next  election  at  which  the  vacancy 
can  be  filled.''  It  therefore  seems  clear  that,  when  the 
relator  was  appointed  to  fill  the  vacancy  caused  by  the 
resignation  of  his  predecessor,  his  appointment  held  good 
until  the  next  general  election,  which  was  in  November, 
1911,  and  if  the  provisions  of  chapter  43,  laws  1911, 
operated  to  extend  the  term  of  the  office  until  the  1st  of 
January,  1913,  the  i)erson  chosen  at  that  time  would  hold 
his  office  for  the  unexpired  portion  of  the  term.  This 
seems  to  be  the  view  adopted  by  the  district  court,  and 
we  are  of  opinion  that  the  demurrer  to  the  infonnation 
was  properly  sustained  and  the  action  rightly  dismissed. 

The  judgment  of  the  district  court  is 

Affirmed. 


.Oliver  Wilson,  appellant,  v.  Frank  G.  Spencer, 

appellee. 

Filed  April  8,  1912.     No.  16,637. 

1.  Pleading:  Sufficiency:  Action  for  Damages.  In  an  action  for 
damages  against  a  road  overseer  for  grading  a  road  and  romoving 
a  culvert,  which  work  was  clearly  within  his  discretion  and  the 
scope  of  his  duties,  the  mere  allegation  in  the  petition  I  hat  in  so 
doing  he  acted  maliciously,  unlawfully,  and  not  for  the  pubUc 
interest,  does  not  state  an  actionable  wrong. 
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2.  Petition  set  forth  in  the  opinion  examined,  and  held  vulnerable  to 
a  general  demurrer. 

Appeal  from  the  district  court  for  Boone  county: 
James  R.  Hanna,  Judge.    Affirmed. 

m 

H.  G.  YaAly  for  appellant. 

0.  M.  Ncedham  and  F.  A.  Doten,  contra. 

m 

Letton,  J. 

This  is  an  action  for  damages  against  a  road  overseer 
for  the  destruction  of  a  culvert  and  the  digging  of  a  ditch 
in  the  liighway  in  front  of  plaintiff's  premises.  A  de- 
luun^er  was  filed  to  the  petition,  which  was  sustained  and 
the  action  dismissed.    Plaintiff  appeals. 

In  substance,  the  petition  allc^ges  that  the  plaintiff  is  a 
farmer  and  a  resident  landowner  in  Road  District  No.  1 
of  Boone  county;  that  the  defendant  is  the  road  overseer 
in  tliat  district;  that  a  public  highway  runs  north  and 
south  along  the  east  line  of  plaintiff's  farm  for  a  distance 
of  one  mile,  and  tliat  there  is  no  way  of  access  to  his  land 
exc'ei)t  by  the  public  road  mentioned;  that  his  land  is 
iuclosed  by  a  fence,  and  that  he  maintains  a  gate  at  a 
point  about  midway  on  the  line  of  the  road;  that  the 
pul)lic  authorities  about  five  years  ago  graded  the  road 
and  left  a  ditch  and  steep  embankment  opposite  the  gate, 
and  afterwards  ])uilt  a  cuhert  opposite  the  gate  for  the 
purpose  of  allowing  access  thereto;  that  the  defendant, 
pretending  to  act  as  road  overseer,  recklessly,  wantonly, 
and  maliciously,  and  for  the  gratification  of  his  malignant 
feelings,  caused  the  road  to  be  again  graded  and  tlie  cul- 
vert to  be  destroyed  and  removed ;  that  the  culvert  was  not 
an  obstruction  in  the  road  and  the  grading  was  not  necef*- 
sary  to  be  done  for  the  good  of  tlie  public;  that  defendant 
left  an  embankment  about  five  f(H^t  high  and  a  ditch  about 
three  feet  deep  in  front  of  the  gate,  and  caused  a  ditch 
about  twelve  inches  deep  to  be  made  opposite  plaintiff's 
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premises  extending  for  more  tlian  half  a  mile  along  the 
road,  and  left  an  embankment  along  said  ditch;  that  he 
refused  to  place  a  culvert  or  other  means  of  passage  across 
the  dit<.h  and  refused  to  allow  plaintiff  to  erect  a  culvert 
or  other  means  of  passage  across  to  the  embankment ;  that 
defendant  as  road  overseer  had  ample  funds  under  his 
control  to  erect  and  maintain  a  culvert  across  the  ditch, 
and  that  the  acts  of  defendant  were  done  wantonly,  wil- 
fully, and  with  malicious  intent  to  injure  plaintiff. 

Beai-ing  in  mind  the  rules  that  the  aUegations  of  a  peti- 
tion are  to  be  construed  most  strongly  against  the  pleader 
and  that  a  demurrer  does  not  admit  mere  conclusions  of 
law,  does  tlie  petition  state  a  cause  of  action?    It  is  evi- 
dent tliat  the  officer  charged  with  the  duty  of  maintenance 
of  liigliways  must,  in  tlie  absence  of  supervision  or  direc- 
tion bv  the  county  board,  be  vested  with  tlie  discretion  of 
determining  the  necessity  for  grading  tlie  road  or  ditch- 
ing ahmg  tlje  side.     Chaos  would  reign  if  each  abutting 
landowner  should  have  the  power  to  dictate  as  to  the  man- 
ner in  which  a  road  was  to  be  constructed  in  front  of  his 
premises.     The  i-oad  overseer  may  act  unwisely,  but  the 
entire  liighway  within  the  road  district  over  wliich  his  au- 
thority extends  is  within  liis  jurisdiction,  and  it  is  for  him 
to  determine  the  Avork  to  be  done  in  the  higliway  space  so 
as"  l)est  to  provide  for  tlie  convenience  of  public  travel. 
The  petition  shows  that  the  road  was  graded  for  at  least 
half  a  mile,  and  it  is  clear  that  such  acts  were  within  the 
scope  of  the  overseer's  autliority  and  within  his  discretion. 
Tlie  general  principle  is  that  a  public  officer  is  not  liable 
to  an  a'ctiou  if  he  acts  unwisely  in  a  matter  wlierein  it  is 
liis  duty  to  exercise  judgment  and  discreti<m,  even  though 
a  private  person  may  be  damaged  tliereby.     This  rule  is 
parti(;ularly  applicable  to  officers  in  control  of  highways, 
for  the  reason  tliat  tlicir  operations  touch  tlie  property  of 
so  many  persons  tliat,  if  not  exempt,  tliey  might  be  con- 
stantly   liarassod.     McConneU  v.   Dcicaj,  5    Neb.    3S5; 
Keudnll  v.  iS'tofcc«,  44  U.  S.  *87,  11  L.  ed.  506;  UpJiam  v. 
Marsh,  128  Mass.  546 ;  Damhtoii  v.  Clark,  125  Mass.  216 ; 
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Highvxiy  Commissioners  v.  Ely,  54  Mich.  173;  Dean  v, 
Millard,  151  Mich.  582;  Packard  v.  Voltz,  94  la.  277.  As 
was  well  said  in  Yealy  v.  Fink,  43  Pa.  St.  212,  82  Am.  Dec. 
.586:  "It  is  of  the  utmost  imi)ortance  that  officers  in- 
trusted with,  such  i)ow^ers  be  protected  in  exercising  them, 
without  being  terrified  with  the  apprehension  of  personal 
responsibilty,  if  their  acts  should  result  in  harm  to  any 
private  proi)erty."  The  mere  allegation  in  the  petition 
that  in  performing  work  which  was  clearly  within  the 
scope  of  his  duties  the  officer  acted  maliciously,  wantonly, 
and  unlawfully,  does  not  state  an  actionable  wrong.  "Bad 
motive,  by  itself,  then,  is  no  tort.  Malicious  motives  mate 
a  bad  act  worse,  but  they  cannot  make  that  a  wrong  which 
in  its  own  essence  is  lawful.  ♦  ♦  ♦  When  in  l^al  plead- 
ings the  defendant  is  charged  with  having  wrongfully  and 
unlawfully  done  the  act  complained  of,  the  words  are  only 
words  of  vitui)eration,  and  amount  to  nothing  unless  a 
cause  of  action  is  otherwise  alleged."  Cooley,  Torts  (3d 
ed.)  *832. 

The  discussion  so  far  has  been  with  reference  to  the  al- 
legation as  to  the  grading.  But  the  use  of  the  highw^ay  is 
not  confined  alone  to  ordinary  travelers  in  front  of  a  land- 
owner's property.  He  is  equally  entitled  to  the  use  of  it 
as  a  means  of  ingress  and  egress  to  and  from  his  property, 
and  if  deprived  of  the  same  by  the  action  of  the  public  au- 
thorities the  constitution  preserves  to  him  his  right  to 
compensation.  Stehr  v.  Mason  City  &  Ft.  D.  R.  Co.,  77 
Neb.  641,  and  cases  cited.  There  are  allegations  in  tlie 
petition  that  the  defendant  refused  to  place  a  culvert 
across  the  ditch  and  refused  to  allow  the  plaintiff  to  do  so. 
Undoubtedly  plaintiff  was  entitled  to  the  means  of  access 
either  by  the  action  of  the  road  authorities  or  by  his  own 
subject  to  their  approval  and  direction.  Highway  Com- 
rmssioners  v.  Ely,  supra;  Village  of  Sandpoint  v.  Doyle, 
14  Idaho,  749,  95  Pac.  945.  But,  this  may  be  conceded, 
and  yet  not  aid  the  plaintiff's  contention.  The  petition  is 
to  be  construed  most  strongly  against  the  pleader,  and  the 
presumptions  are  against  him. 
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It  was  clearly  within  the  scope  of  the  defendant's  du- 
ties to  control  the  construction  of  culverts  or  bridges 
across  ditches  within  the  highway.  The  presumption  is 
that  the  public  officer  acted  in  accordance  with  his  duty 
in  the  premises.  So  far  as  the  pleading  discloses  the 
plaintiff  might  have  contemplated  placing  an  unsuitable 
crossing  or  culvert  across  the  ditch,  which  would  be  an 
obstruction  to  the  road,  and  which  would  interfere  with 
the  proper  drainage  of  the  highway.  The  refusiil  of  the 
defendant  to  allow  the  plaintiff  to  erect  a  culvert  or  cross- 
ing is  not  of  itself  an  actionable  wrong.  The  defendant 
might  well  refuse  to  allow  an  unsuitable  culvert  to  be 
constructed  and  would  be  entirely  within  his  legal  rights 
and  duties  in  so  doing.  We  doubt  the  mere  plea  tliat  de- 
fendant "refused"  is  more  than  a  conclusion  of  law,  which 
is  not  admitted  by  a  demurrer,  but,  however  this  may  be, 
it  is  clear  that  the  refusal  by  a  highway  officer  to  allow 
a  structure  to  be  erected  in  a  higliway  by  an  abutting 
owner  does  not  constitute  a  cause  of  action.  If  the  road 
overseer  believed  that  the  removal  of  the  culvert  in  front 
of  plaintiflfs  gate  was  necessary  in  the  regrading  of  the 
road,  he  was  undoubtedly  entitled  to  remove  the  same,  and 
to  refuse  to  replace  it,  regardless  of  what  his  ifeeling 
might  be  towards  the  plaintiff.  The  removal  of  the  ma- 
terial of  the  culvert  which  belonged  to  the  public  could 
not  be  a  violation  of  any  property  right  of  plaintiff  in  the 
same. 

We  are  of  opinion  that  the  mere  statement  that  the  de- 
fendant acted  maliciously  and  wantonly  and  not  for  the 
public  interest  in  performing  acts  clearly  within  tlie  scope 
of  his  duties  as  road  overseer,  without  setting  forth  any 
facts  to  indicate  that  the  work  was  not  performed  for  the 
public  interest  but  alone  intended  to  damage  tlie  plaintiff, 
is  not  sufficient  to  state  a  cause  of  action. 

The  judgment  of  the  district  court  is 

Affirmed. 
Rebsb,  O.  J.,  not  sitting. 
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Charles  P.  Breseb,  appellant,  v.  John  W.  Preston, 

APPELLEE. 
Filed  April  8,  1912.    No.  16,648. 

X.  Pleading:  Demurrer.  A  general  demurrer  admits  the  truth  of  all 
material  facts  well  pleaded,  but  does  not  admit  conclusions  of  law. 

2. :    Sufficiency.    When  the  claim  is  made  that  an  act  is  un- 

coiustitutional,  not  because  of  its  substance,  but  because  not  reg- 
ularly passed,  the  defect  in  the  proceedings  must  be  specifically 
pleaded.  It  is  insufficient  to  allege  generally  that  it  was  not 
legally  passed.  City  of  York  v.  Chicago,  B.  4-  Q.  R.  Co.,  56  Neb. 
572. 

3.  Judicial  Sales:  Void  and  Voidable.  A  sale  of  real  estate  under  an 
order  of  sale,  where  the  notice  is  not  published  at  least  30  days 
before  the  sale,  is  not  void,  bUt  voidable,  and  the  defect  ia  ordi- 
narily cured  by  confirmation. 

Appeal  from  the  district  court  for  Keya  Paha  county  : 
William  H.  Wbstover,  Judge.    Affirmed. 

Allen  O.  Fisher y  William  P.  Rooney  and  A.  M.  Mar- 
rissey,  for  appellant 

Ross  Amspoker  and  Lear  d  Lear,  contra. 

Letton,  J. 

The  petition  in  this  case  alleges  in  substance  that  the 
plaintiff  is  the  owner  of  a  certain  tract  of  land  in  Keya 
Paha  county;  that  the  defendant  is  in  possession  of  tlie 
same  claiming  title  by  virtue  of  a  sheriff's  deed  is.sued  to 
liis  grantor  on  a  sale  under  a  decree  rendered  in  proceed- 
ings brought  by  the  county  of  Keya  Paha  in  tlie  district 
court  for  that  county  to  foreclose  a  tax  lien  upon  the  land ; 
that  no  prior  administrative  sale  liad  been  had,  and  no 
tax  certificate  had  been  issued  to  the  county;  that  "the 
acts  of  legislature  whereunder  county  attorney  claimed 
to  act  was  void  and  did  not  pass  witli  regard  for  constitu- 
tional requirements."  It  is  furtlier  alleged  that  "the  said 
purported  sale  was  void  and  of  none  effect  for  the  reason 
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that  the  court  was  without  jurisdiction  of  the  suhject 
matter  and  the  defendants  therein  named  never  appeartHl 
in  said  action  nor  consented  that  the  said  court  mii^lit  have 
jurisdiction  at  any  time,  and  because  the  notice  of  the  said 
proposed  sheriff's  sale  was  not  puhlishc^l  in  any  newspaper 
printed  in  said  county,  nor  of  general  circulation  therein, 
for  30  days  before  tlie  date  of  said  sale,  April  5,  1902,  but 
on  the  contrary,  the  only  noticti  by  advertisement  in  a 
newspaper  was  for  29  days  before  the  date  of  sale  and  not 
longer."  The  petition  further  allei^ed  tliat  neither  the 
plaintiff  nor  his  grantors  had  any  knowledge  of  the  pro- 
ceedings; that  the  rents  and  profits  exceed  in  value  the 
taxes  against  the  premises.  He  prays  tliat  he  uiay  be  per- 
mitted to  redeem  from  the  sale;  that  the  slieritFs  deed  be 
canceled,  and  defendant  be  required  to  execute  a  d(H*d  to 
*ljim,  for  an  accounting,  and  general  equitabh^  relief.  To 
this  petition  the  defendant  filed  a  general  demurrer.  This 
Wcis  sustained  by  the  district  court,  and  the  action  dis- 
missed. 

Only  two  assignments  of  error  are  found  in  the  appel- 
lant's brief:  ^'The  court  erred  in  giving  judgment  for  de- 
fendant and  dismissing  the  petition  of  plaintiff.  The  court 
erred  in  sustxiining  the  demurrer  of  defendant."  The  brief, 
however,  in  general  terms  argues  that  the  act  ])roviding 
for  foreclosures  by  counties  was  not  i)assed  by  the  legisla- 
ture in  conformity  with  the  provisions  of  the  constitution ; 
that  the  affidavit  for  constructive  service  was  insunicient; 
that  the  published  notice  for  constructive  service  was  in- 
sufficient; and  that  the  sheriff's  sale  and  deed  were  void 
for  want  of  notice  of  sale.  The  trouble  with  much  of  ap- 
pellant's argument  is  that  the  questions  raised  are  not 
presented  by  the  record.  We  can  only  look  to  the  allega- 
tions of  the  petition  to  determine  whether  it  states  a  cause 
of  action,  and  cannot  consider  allegations  found  in  the 
brief  but  not  in  the  petition.  The  d(Mnurrer,  of  course, 
admits  all  material  facts  properly  pleadcnl,  and  the  only 
question  l>efore  the  coiirt  is  Avhether  the  facts  pleaded  con- 
stitute a  cause  of  action. 
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As  to  the  plea  that  the  statutes  are  void  for  the  reason 
that  "the  acts   ♦   ♦   ♦   did  not  pass  with  regard  for  con- 
stitutional requirements."    No  facts  are  pleaded  showing 
the  breach  of  any  constitutional  requirements.     It  is  an 
elementary  rule  of  pleading  that  a  demurrer  admits  only 
facts  well  pleaded,  and  does  not  admit  conclusions  of  law. 
Burlington  &  M.  R.  R.  Go.  v,  Dohson,  17  Neb.  450 ;  Aineri- 
can  Water  Woi^ks  Co.  v.  State,  46  Neb.  194;  State  t\ 
Ramsey,  50  Neb.  166.    Of  course,  under  section  136  of  the 
code  it  is  unnecessary  to  plead  the  validity  of  a  statute,  be- 
cause it  is  a  presumption  of  law^    But,. when  it  is  claimed 
that  facts  exist  which  rebut  the  presumption  of  law,  the 
facts  which  are  claimed  to  exist  should  be  pleaded  so  as 
to  inform  the  court  of  what  is  the  real  issue.    Some  act  of 
omission  or  commissicm  by  the  legislature  in  conflict  with 
the  provisions  of  the  constitution  with  reference  to  th^ 
manner  of  passing  bills  must  be  relied  ui)on  to  support  this 
allegaticm.  This  is  a  matter  to  be  proved^  and  while  under 
our  former  d(?cisions  the  court  will  take  judicial  notice  of 
the  legislative  journals,  this  notice  cannot  supply  the  want 
of  a  specific  plea  of  the  fact  upon  which  the  pleader  relies. 
The  supreme  (!ourt  of  the  United  States  holds:  "Judicial 
notice  of  facts  which  the  plaintiff  has  not  chosen  to  rely 
upon  in  his  pleading  cannot  make  these  facts  a  part  of  the 
complaint   for  the  purpose  of  giving  jurisdiction  to  a 
federal  court,  as  the  averments,  if  not  sufficient  in  them- 
selves to  give  jurisdiction,  present  no  controversy  in  re- 
spect of  which  resort  may  be  had  to  judicial  knowledge." 
Mountain  View  Mining  d  Milling  Co,  v,  McFadden,  21 
Sup.  Ct.  Rep.  488  (180  U.  S.  533).    Arkansas  v.  Kansas 
d  Texas  Coal  Co.,  183  U.  S  185,  22  Sup.  Ct.  Rep.  47. 

If  a  statute  is  invalid  because  it  is  in  substance  violative 
of  the  constitution,  it  is  sufficient  to  allege  generally  that 
it  is  invalid,  but  when  its  invalidity  is  claimed,  not  bo- 
cause  of  the  substance  of  the  act,  but  because  in  its  passage 
or  adoption  the  legislature  did  not  follow  the  proceedings 
required  by  the  constitution,  the  defect  must  be  specifically 
pleaded,  and  it  is  insufficient  to  allege  generally  that  it 
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was  not  legally  adopted  and  did  not  pass  witli  reijjnrd  for 
constitutional  requirements.  Ciii/  of  York  v,  Chicago,  B, 
d  Q.  R.'Co.,  56  Neb.  572.  In  that  case  it  is  said:  '  "Tlie 
petition  also  contains  the  following  averment:  ^The  plain- 
tiff alleges  that  said  ordinance  ♦  ♦  ♦  was  never  passtnl 
legally  and  as  by  law  provided  so  as  to  make  it  a  valid 
ordinance.'  So  far  as  the  last  averment  is  concerned  it  is 
clearly  the  pleading  of  a  conclusion  of  law  without  any 
pleading  of  any  ultimate  traversable  facts  which  w^ould 
lead  to  such  conclusion.  When  an  act  is  legal  or  illegal 
because  of  the  existence  or  nonexistence  of  certain  facts, 
thase  facts  must  be  pleaded.  Tlie  mere  assertion  of  illegal- 
ity is  not  enough.  It  tenders  no  issue."  While  this  lan- 
guage referred  to  an  ordinance,  the  principles  of  pleading 
announced  apply  also  to  statutes. 

We  have  repeatedly  held  that,  even  though  a  decree  en- 
tered in  a  tax  foreclosure  action  by  a  coiinty  without  a 
prior  administrative  sale  is  erroneous,  it  is  not  void,  and 
a  sale  based  thereon  will  divest  the  owner  of  the  land  of 
his  title.  Russell  v.  McCarthy,  70  Neb.  514;  Cass  v. 
mtsch,  81  Neb.  228;  Jones  v.  Fisher,  88  Neb.  627. 

It  is  further  contended  that  the  sheriff's  sale  Avas  void 
for  the  reason  that  the  notice  was  publislied  only  29  days 
instead  of  at  least  30  days,  as  the  statute  re<]uires.  Had 
this  objection  been  made  at  the  time  of  confirmation,  it 
would  undoubtedly  have  been  sustained.  If  overruled, 
such  ruling  would,  on  appeal,  have  been  reversed.  If  the 
defendants  were  duly  served  with  siinrmous,  they  were 
before  the  court  and  it  was  their  duty  to  interpoHe  such 
objection  at  that  time,  and,  if  overruled,  to  have  brouglit 
the  ruling  directly  to  this  court  for  review.  Tliey  could 
not  stand  by  with  folded  hands  and  permit  this  error  of 
the  court  to  go  unchallenged  and  subsequently  assail  the 
confirmation  collaterally.  Tliat  they  liad  been  duly 
served  and  were  before  tlie  court  must  l)e  presuuied,  from 
the  absence  of  any  allegation  in  the  petition  tluit  they  liad 
not  been  served  with  process  in  the  foreclosure  suit.  Tlie 
allegation  of  the  petition  is,  "and  the  defendants  therein 
15 
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named  never  ai)peared  in  said  action,  nor  consented  that 
the  said  court  niij^ht  have  jurisdiction  at  any  time."  This 
is  all  the  petition  recites  upon  that  point.  If  tliey  were 
duly  served,  and  tliereafter  "never  appeared  in  said  ac- 
tion," that  was  tlieir  fault;  and,  such  being  the  case,  it  is 
immaterial  that  they  never  "consen^ied  that  the  said  coi\rt 
miglit  have  jurisdiction  at  any  time."  The  service  gave 
the  jurisdiction.  For  these  reasons,  the  contention  of  de- 
fendants upon  this  point  cannot  be  sustained. 

This  disposes  of  all  the  points  made  in  the  brief  which 
are  based  upon  facts  set  forth  in  the  petition.  The  de- 
miirrer  to  the  petition  was  properly  sustained  by  the  dis- 
trict court,  and  its  judgment  is,  therefore, 

Affirmed. 

Reese,  C.  J.,  took  no  part  in  the  decision. 


First  National  Bank  op  Shenandoah,  Iowa,  appellant, 

V.  Charles  Kelgord,  appellee. 

Filed  April  8,  1912.     No.  16,672. 

Bills  and  Nates:  Indorsement.  A  promissory  note  was  made  payable 
to  "Wonder  Stock  Powder  Company."  The  only  Indorsement  is 
"James  J.  Doty,  Prop."  A  banker  who  purchased  it  testified  that 
Mr.  Doty  was  the  sole  owner  of  the  company,  but  there  was  no 
evidence  as  to  whether  the  payee  was  a  corporation  or  a  trade 
name  for  Doty.  Held,  That  the  indorsement  did  not  constitute 
the  bank  a  holder  in  due  course*  under  the  Negotiable  Instru- 
ments Act 

Appeal  from  the  district  court  for  Boyd  county :  Wil- 
liam H.  Westover,  Judge.    Affirmed. 

L.  F,  Jackson^  for  appellant. 

W.  T.  Wills  and  M.  F.  Harrington,  contra. 
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Letton,  J. 

This  is  an  action  upon  a  promissory  note  made  by  the 
defendant  payable  to  the  order  of  "Wonder  Stock  Powder 
Company.'^  The  petitioner  alleges  that  one  James  J. 
Doty  is  the  owner  and  proprietor  of  "Wonder  Stock  Pow- 
der Company,"  and  that  the  plaintiff  before  maturity  and 
in  the  usual  course  of  business  purchased  the  note  for  a 
valuable  consideration.  The  answer  denies  the  execution 
and  delivery  of  the  instrument,  and  that  plaintiff  pur- 
chavsed  same.  It  further  pleads  that  the  alleged  note'  was 
without  consideration;  that  the  defendant  is  of  foreign 
birth  and  cannot  read  or  write  the  English  language ;  that 
at  the  time  the  alleged  note  purports  to  be  signed  the  agent 
of  the  company  read  over  to -him  a  paper  which  purported 
to  be  a  conditional  order  for  a  shipment  of  Wonder  stock 
powder,  and  that  defendant  signed  such  alleged  conditional 
order  and  no  other  paper.  The  reply  was  a  general  denial. 
The  cause  was  tried  to  a  jury,  which  returned  a  verdict 
for  the  defendant. 

The  note  in  question  is  made  payable  to  "Wonder  Stock 
Powder  Company."  It  is  indorsed  in  blank,  "James  J. 
Doty,  Prop."  This  indorsement  is  clearly  insufficient 
under  section  30  of  the  Negotiable  Instruments  Act,  chap- 
ter 41,  Comp.  St.  1911,  to  constitute  the  plaintiff  a  holder 
in  due  course  of  business.  The  only  evidence  as  to  the 
relation  of  Doty  to  the  concern  is  that  of  Albert  A.  Reed 
who  puj*cha*sed  the  note  for  the  plaintiff.  He  testifies  that 
he  purchased  it  with  59  others  from  Mr.  Doty,  and 
that  Doty  is  sole  proprietor  of  the  "Wonder  Stock  Powder 
Company."  It  is  not  shown  whether  the  Wonder  Stock 
Powder  Company  is  a  corporation  of  which  Doty  owns  all 
the  stock  or  whether  it  is  a  trade  name  used  by  Doty  in 
his  individual  business. 

The  plaintiff  relied  upon  the  law  merchant  as  expressed 
in  the  Negotiable  Instruments  Act  for  its  right  to  re- 
cover as  an  innocent  holder  in  due  course,  and  lias  no 
greater  right  than  is  conferred  by  that  act.    The  purchase 
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and  delivery  of  the  note  transfeiTed  the  title  to  plaintiff, 
but  there  being,  so  far  as  the  evidence  shows,  no  indorse- 
ment by  the  payee,  the  transfer  could  not  v^t  plaintiff 
with  the  privileges  of  a  holder  in  due  course,  and  the  note 
was  subject  to  the  same  defenses  as  might  be  set  up  against 
the  original  payee.  Freeman  v.  Perry,  22  Conn.  617;  Ellis 
V,  Brown,  6  Barb.  (N.  Y.)  282.  The  verdict  of  the  jury 
must  have  been  based  upon  a  finding  that  the  defendant, 
who  could  not  read  English  and  could  only  write  well 
enough  to  sign  his  name,  was  deceived  into  signing  a  paper 
which  he  believed  to  be  an  order  for  stock  food,  but  which 
was,  in  fact,  a  promissory  note,  and  that  he  received  no 
consideration  for  the  same.  The  evidence,  while  conflict- 
ing, is  sufficient  to  support  such  a  finding.  This,  in  the 
absence  of  negligence,  mjiy  constitute  a  good  defense  even 
against  a  holder  in  due  course.  Willard  v.  Nelson,  35  Neb. 
651.  No  exceptions  were  taken  to  the  giving  of  the  in- 
structions complained  of,  hence  we  cannot  examine  their 
correctness.  We  think  it  unnecessarv  to  consider  the  other 
errors  assigned. 

The  judgment  of  the  district  court  is,  therefore, 

Affirmed. 
Reese,  C.  J.,  not  sitting. 


William  P.  Fergus,  Administrator,  appellee,  v.  M.  J. 
Schiable,  Administrator,  appellant. 

Filed  April  8,  1912.     Na  17,446. 

1.  Wills:    Right  of  Election.    The  right  of  a  widow  to  elect'  under 

the  provisions  of  sections  4907,  4908,  Ann.  St.  1911  (laws  1907. 
ch.  49,  sees.  7,  8),  whether  she  will  take  the  provision  made  for 
her  in  the  will  of  her  deceased  husband,  or  take  the  interest  in 
the  estate  given  her  by  law,  is  a  personal  one,  and  does  not  pass 
at  her  death  to  her  heirs  or  personal  representatives. 

2.  :    .     A  widow  made,  and  the  coimty  court   recorded, 
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her  election  to  take  under  the  Ia:w  Instead  of  under  the  will  of 
her  deceased  husband.  She  did  so  under  a  mistake  as  to  her 
right  to  take  under  the  law,  but  she  took  no  valid  steps  in  her 
lifetime  to  have  her  election  set  aside.  After  her  death  her  ad- 
ministrator brought  an  action  to  recover  some  of  the  provisions 
made  for  her  benefit  in  the  will.  Held,  That  he  had  no  power  to 
hiake  an  election  for  her,  and  that  the  court  could  not  ignore  the 
election  made  in  her  lifetime  of  which  there  was  a  judicial  record. 

Appeal  from  the  district  court  for  Richardson  county : 
John  B.  Raper,  Judge.    Reversed  and  dismissed. 

Reams  &  Rea/vis^  for  appellant. 

Clarence  Gillespie  and  Edwin  Falloon,  contra, 

Letton,  J. 

In  1905  Henry  Rie^er  died  leaving  a  will,  one  clause  of 
which  is  as  follows:  "I  give  and  bequeath  to  my  beloved 
wife  Amelia  Rieger,  in  addition  to  the  |200,  which  tlie  law 
gives  her  out  of  my  personal  estate,  the  sum  of  $100.  I 
also  desire  that  my  said  wife  Amelia  Rieger  shall  live  in 
our  homestead  as  long  as  she  shall  live;  that  is,  I  desire 
that  she  occupy  it  herself  and  not  rent  it."  The  will  was 
duly  probated  and  allowed.  During  the  settlement  of  tlie 
estate  and  within  the  statutory  time  his  widow,  Amelia 
Rieger,  filed  in  the  county  court  a  written  renunciation  of 
the  provisions  made  for  her  in  the  will.  Tlie  widow  after- 
wards made  a  claim  for  an  allowance  as  such  widow 
out  of  the  estate,  which  was  resisted  by  the  administrator 
and  the  heirs  on  the  ground  that  she  had  enterc^l  into  an 
antenuptial  contract  by  the  terms  of  whicli  slie  had  barred 
herself  of  all  rights  in  the  estate  of  her  deceased  husband. 
This  litigation  was  carried  on  for  some  time,  culminating 
in  an  appeal  to  this  court,  where  it  was  finally  determined 
that  the  ante-nuptial  contract  was  valid.  After  the  case 
was  remanded  to  the  district  court  Amelia  Rieger  died. 
This  action  was  brought  by  the  administrator  with  the 
wMU  annexed  of  her  estate  to  recover  the  provision  made 
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for  hep  in  the  will  of  hep  deceased  husband  which  she  re- 
nounced. The  defendant,  who  is  administrator  of  the  estate 
of  Henry  Rieger,  deceased,  pleaded  the  facts  as  to  the 
widow's  election  and  renunciation,  and,  further,  that  she 
had  possession  and  control  of  the  real  estate  owned  by 
Rieger  from  the  time  of  his  death  until  her  own  death.  The 
reply  alleges  that  at  the  time  Mrs.  Rieger  signed  the  paper 
making  an  election  she  made  a  mistake;  that  it  was  sub- 
sequently adjudicated  that  she  had  no  right  to  take  under 
the  law ;  that  in  the  litigation  incident  to  the  ante-nuptial 
contract  she  filed  a  peply  in  the  district  court  in  which  she 
asked  that,  in  case  it  should  be  determined  that  slie  had 
no  right  to  take  under  the  law,  the  court  would  permit  her 
to  reconsider  her  election  and  take  under  the  will;  that  the 
request  was  never  parsed  upon. by  the  court;  that  by  the 
adjudication  she  was  deprived  of  her  right  to  take  under 
the  law,  and  that,  therefore,  she  is  presumed  to  take  under 
the  will. 

The  coiinly  court  found  generally  for  the  defendant, 
found  that  the  widow  had  occupied  the  homestead  to  the 
time  of  her  death,  and  that  the  wearing  apparel,  ornaments 
and  household  furniture,  etc.,  were  set  off  to  her  by  the 
appraisers;  that  on  the  14th  day  of  June,  1903,  the  widow 
filed  her  renunciation  of  the  provision  made  for  her  in  the 
will  and  elected  to  take  under  the  law,  and  that  she  did 
not  in  her  lifetime  ask  the  court  to  be  permitted  to  make 
her  election  and  take  the  provision  made  for  her  in  the 
will.  The  court  further  found  that  the  second  amended 
reply  filed  in  the  district  court  was  filed  after  trial,  and 
after  the  motion  for  a  new  trial  had  been  overruled,  and 
rendered  judgment  dismissing  the  proceedinii^s.  On  appeal 
tlie  district  court  found  that  the  plaintiff  is  entitled  to  the 
legacy  of  |100  made  to  Amelia  Rieger  in  the  will,  and  ren- 
dered judgment  accordingly.  The  defendant  administra- 
tor appeals. 

The  testimonv  shows  that  on  the  3d  dav  of  October, 
1908,  a  second  amended  reply  was  drnwn  uj)  by  Mrs. 
Rieger's  attorney  with  her  knowledge  and  consent  in  the 
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antenuptial  contract  case.  It  was  not  signed  by  her,  or 
verified  by  any  one,  and  there  is  no  proof  that  it  was  file<l 
before  judgment,  or  that  permission  of  the  court  was  given 
to  file  it,  or  that  it  was  ever  seen  bv  the  court. 

The  election  made  by  the  widow  was  not  withdrawn  in 
her  lifetime.  No  attempt  was  made  in  the  county  court  to 
be  relieved  from  its  operation  by  virtue  of  the  equity 
powers  of  that  tribunal.  The  present  proceedings  are,  in 
effect,  an  attempt  by  her  administrator  to  set  aside  the 
election  made  by  the  widow  in  her  lifetime  and  to  elect  for 
her  that  she  will  take  under  the  will  of  her  deceased 
husband.  There  can  be  no  question  but  that  the  election 
made  by  the  widow,  however  badly  advised,,  was  effectual 
until  it  was  set  aside  by  a  court  of  competent  jurisdiction. 
Her  relations  to  the  estate  having  been  fixed  and  made  a 
matter  of  judicial  record,  it  could  only  be  changed  at  her 
request,  or  at  her  instance.  The  right  given  to  a  widow  to 
renounce  the  will  and  take  a  share  of  the  estate  which  she 
is  allowed  by  statute  is  a  personal  right  and  does  not  pass 
to  her  representative.  It  is  for  her  to  make  the  di»termina- 
tion,  and  not  for  one  who  is  merely  appointed  to  admin- 
ister her  estate.  We  know  of  no  authority  jriven  an 
administrator  to  make  an  election  for  her  and  eitlier  to  ac- 
cept or  reject  the  provisions  made  in  a  if^ill.  Sherman  v. 
NeictoTiy  6  Gray  (Mass.)  307;  Athcrton  v.  CorJis^^y  101 
Mass.  40;  Harding's  Adm'r  v.  Harding's  Exr,  140  Ky. 
277;  Welch  v.  Anderson,  28  Mo.  203;  Davidson  r.  Dnris, 
86  Mo.  440;  PcnnJiaUoic  v.  Kimball,  61  N.  IT.  r)l)();  Wil- 
liamson  v.  Nelson,  62  S.  W.  (Tenn.  Ch.)  53;  E,slaie  of 
Nordqiiist  v.  Sahlboni,  114  Minn.  329.  Conversely,  after 
an  election  has  been  made  by  the  widow,  if  she  takes  no 
effective  steps  during  her  lifetime  to  cliange  her  status  with 
respect  to  the  estate  and  to  be  allowed  to  Avitlulijnv  her 
election,  this  right,  being  purely  personal,  dies  with  her. 
The  finding  of  the  county  court  as  to  the  projKMly  which 
the  widow  received  seems  to  be  sustained  by  the  evidence, 
so  that  she  has  had  the  benefit  of  tlie  provision  in  llie  will, 
except  the  money  legacy.    We  think  her  election  cannot  be 
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set  aside  in  the  manner  attempted,  ajid  that  the  district 
court  erred  in  awarding  judgment  for  the  plaintiff. 

The  judgment  of  the  district  court  is,  therefore,  re- 
versed and  the  cause  dismissed. 

Reversed  and  dismissed. 


Hugh  McCab^frey  et  al.,  appefxants,  v.  City  op  Omaha 

ET  AL.,  appellees. 

Feled  April  8,  1912.     No.  16,567. 

1.  Municipal  CorporatlonB*.  Street  Improvement  Districts:  Lbvtiwo 
Assessments.  Before  the  mayor  and  council  of  a  city  of  the 
metropolitan  class  are  authorized  to  order  the  paving  of  a  street 
in  a  district  not  entirely  within  4,500  feet  from  the  streets  sur- 
rounding the  city  hall  grounds,  there  must  be  a  petition  of  the 
property  owners  of  the  proposed  district,  and  a  street  improvement 
district  must  be  created  by  ordinance  (Comp.  St.  1911,  ch.  12a, 
sees.  106,  107).  The  improvement  district  so  formed  is  the  founda- 
tion of  all  further  proceedings  in  that  behalf,  including  the  levy- 
ing of  taxes  to  pay  for  the  improvement  (sec.  198)  and  the  relevy- 
ing  of  taxes  for  the  improvement  when  a  former  levy  has  been 
set  aside  for  irregularities   (sec.  186). 

« 

2. :    :    .    All  taxes  for  such  improvements  must  be 

levied  on  property  specially  benefited  by  the  improvement,  but  no 
taxes  for  the  improvement  can  be  levied  on  property  outside  of 
the  improvement  district. 

Appeal  from  the  district  court  for  Douglas  county: 
Alexander  C.  Troup,  Judge.    Reversed. 

B.  N.  liohcrtHOiij  TT,  C.  Rohrrtf<on,  Joseph  McCaffrey 
and  Harry  Fischer,  for  ai)pelhuits. 

Harry  E,  Barnain,  I,  J.  Danu  aiul  John  J.  Rine,  contra. 
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Sedgwick,  J. 

In  August,  1907,  the  mayor  and  council  of  the  city  of 
Omaha  passed  an  ordinance  "creating  improvement  dis  . 
triet  No.  961  in  the  city  of  Omaha  for  the  imi)rovement  of 
that  part  of  Jackson  street  from  28th  street  to  the  AV(^^t 
line  of  30th  street  in  said  city,  by  curbing  and  paving, 
and  fixing  and  defining  the  boundaries  of  said  district  and 
ordering  the  improvement  of  the  same."  The  ordinance 
fixes  the  boundaries  of  the  district,  names  the  lots  and 
blocks  included  therein,  and  directs  the  city  clerk  to  ad- 
vertise for  and  receive  bids  upon  material  of  different 
kinds.  Afterwards,  an  ordinance  was  passed  reciting  that 
the  record  owners  of  lots  in  the  improvement  district 
"have  failed  to  designate  the  material  for  said  pa\ement" 
and  providing  that  the  material  used  shall  be  "Purington 
vitrified  brick  block  for  paving  and  Indiana  stone  for 
curbing."  Afterwards  an  ordinance  tvas  passed  entitled 
"An  ordinance  levying  a  special  tax  and  assessment  on 
all  lots  and  real  estate  within  street  improvement  dis- 
trict No.  961  in  the  city  of  Omaha,  to  cover  tlie  cost  of 
paving  and  curbing  Jackson  street  from  28th  street  to 
30tli  street."  By  this  ordinance  taxes  were  levied  against 
lots  not  included  in  the  improvement  district.  The  own- 
ers of  such  lots  objected  to  the  assessment  of  such  taxes 
and  afterwards  appealed  to  the  district  court.  The  dis- 
trict court  sustained  the  action  of  the  city  council,  and 
the  propei*ty  owners  have  appealed  to  this  court. 

The  counsel  for  the  city  insist  that  the  mayor  and  coun- 
cil can  levy  taxes  to  pay  for  tlie  improvement  upon  any 
and  all  property  benefited  thereby,  whether  the  same  is 
within  or  without  the  improvement  district.  Section  107, 
ch.  12a,  Comp.  St.  1911;  provides  that  the  mayor  and  city 
council  shall  have  authority  to  create  street  improvement 
districts  for  the  purpose  of  improving  all  streets,  alleys,  or 
other  public  grounds  therein  by  paving,  etc.,  and  section 
106  provides  that  in  the  same  ordinance  that  creates  im- 
provement districts  for  paving,  etc.,  the  mayor  and  council 
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shall  "direct  the  city  clerk  to  advertise  for  and  receive  bids 
ui)oii"  different  kinds  of  material.  Section  107  i)rovides 
.  that  the  mayor  and  council  may  order  the  improvement 
by  ordinance  and  cause  it  to  be  uiade  when  it  is  embraced 
in  any  district,  the  outer  boundaries  of  which  shall  not 
exceed  a  distance  of  4,500  feet  from  anv  of  the  streets  sur- 
roundinji;  the  city  hall  ground.  If  the  improvement  is  in 
a  district  *N)iitside  of  said  4,500  feet  limit'-  it  can  be  or- 
dered "only  upon  petition  of  the  record  owners  of  a  ma- 
jority of  tlie  frontage  of  taxable,  projierty  in  such  dis- 
trict.'' This  improveuu^nt  district  was  outside  of  the 
specified  limit. 

Tlie  priiicii)al  purpose  of  creatiug  an  improvement  dis- 
trict is  to  determine  what  property  is  liable  to  assessment 
if  specially  benefited,  and  to  give  to  the  owners  of  property 
liable  to  be  assessed  for  the  improvement  "a  voice  in  the 
(leterminiiticm  of  how,  when  and  where  the  improveuient 
shall  be  made."  The  formation  of  the  improvement  dis- 
trict is  the  foundation  for  all  subsequent  proceedings. 
This  district  so  formed  composes  the  territory  to  be  af- 
f(M*ted  by  the  imi)rovemeut,  which  it  is  supposed  will  be 
benefited  thereby.  Property  owners  within  the  district 
must  take  notice  that  their  property  will  be  affected,  an<l 
that  they  may  be  called  upon  to  pay  the  expenses  of  the 
improvement.  The  second  subdivision  of  section  108  of 
the  act  requires  the  mayor  and  council  "to  give  the  pro])- 
erty  owners  vvthin  any  district*''  opportunity  to  desig- 
nate the  materials  to  be  used.  The  district  so  formed 
must  be  given  a  definite  corporate  name  for  the  pur]>os4* 
of  paying  for  the  improvement.  Section  108.  The  for- 
mati(m  of  the  district  is  also  imi)prtant  because  all  of  the 
l»r()i)erty  ownei^s  within  the  district,  as  above  stated,  are 
entitled  to  particii)ate  in  designating  the  materials  to  be 
us(h1.  "Property  owners  whose  i>ro]>erty  Avill  be  charged 
by  the  establishment  of  a  paving  district  are  entitled  to 
insist  that  the  several  petitioners  th(u*efor  sign  in  such  a 
wav  as  to  be  fuUv  and  legallv  bound,  ♦  ♦  ♦  the  whole 
tendency  of  recent  legislation  in  this  state  has  been  to 
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giTe  those  who  are  to  be  assessed  tenth  the  cost  of  paving 
a  voice  in  the  determination  of  how,  when  and  where  tlie 
improvement  shall  be  made."  Batty  v.  City  of  Hastings, 
63  Neb.,  26.  In  Moi^se  v.  City  of  Omaha,  67  Neb.  426,  this 
court  quoted  with  approval  the  following  statement  of  the 
supreme  court  of  the  United  States,  in  Ogden  City  v. 
Armstrong,  168  U.  S.  224 :  "No  jurisdiction  vested  in  the 
city  council  to  make  an  assessment  or  to  levy  a  tax  for 
such  an  improvement,  until  and  unless  the  assent  of  the 
requisite  proportion  of  the  owners  of  the  property  to  he 
affected  had  been  obtained,''  and  in  the  same  case  this 
court  quoted  from  Sharp  v.  Speir,  4  Hill  (N.  Y.)  76,  in 
which  it  was  held  that  it  was  not  competent  for  the  city 
authorities  to  decide  "that  a  ir.ijority  of  the  persons  in- 
tended to  be  benefited  had  sii^ncd''  the  petiticm  for  the 
formation  of  the  district,  unle;;!s  such  was  the  fact,  and 
that  that  question  could  be  subsequently  investigated  by 
the  courts.  It  also  quoted  from  the  supreme  court  of 
Michigan  in  Auditor  General  i\  Fisher,  47  N.  W.  574  (84 
Mich.  128),  to  the  effect  that  whether  a  majority  of  the 
property  holders  had  signed  the  petition  could  be  deter- 
mined in  collateral  proceedings.  In  Wiese  v.  City  of  Sontli 
Omaha,  85  Neb.  844,  this  court,  as  the  basis  of  its  decision, 
quoted  with  approval  from  Welty,  Law  of  Assessments, 
sec.  297:  "An  important  principle  of  law  in  this  connec- 
tion is  that  the  district  which  is  to  be  taxed  with  an  assess- 
ment to  pay  for  a  local  improvement  must  be  accurately 
defined."  In  the  syllabus  the  law  is  stated^to  be :  "It  is  the 
duty  of  a  city,  when  creating  an  improvement  district  for 
a  local  improvement,  to  define  the  limits  tliereof  with  suffi- 
cient certainty  to  identify  the  lots  or  lands  sought  to  be  in- 
cluded therein,  and  to  publish  a  statement  of  such  limits." 
The  discussion  in  the  opinion  is  upon  the  theory  that  the 
property  to  be  assessed  must  be  included  in  the  improve- 
ment district.  In  Bhamnon  t\  City  of  Omaha,  73  Neb.  514, 
it  is  said  in  the  first  paragraph  of  the  syllabus:  "All  of 
the  property  in  a  sewer  district  which  is  benofiterl  by  the 
improvement  should  bear  its  fair  proportion  of  the  neces- 
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sary  expense/'  and  in  the  opinion,  "Such  expense  should 
be  borne  by  the  property  in  that  district  especially  bene- 
fited thereby  to  the  extent  and  in  the  proportion  of  such 
special  benefits."  It  was  lield  that  when  improvements 
are  contemjjlated  in  a  sewer  district  the  council  cannot 
determine  in  advance  what  part  of  the  property  in  the 
district  will  be  benefited  and  form  a  new  district  embrac- 
ing only  such  property,  because  by  so  doing  they  would 
exclude  property  in  the  old  district,  and  not  included  in 
the  new^,  from  assessments  for  the  improvement.  It  is  not 
necessary  to  cite  and  review  the  innumerable  decisions  of 
this  court  that  are  predicated  upon  that  proposition. 
Various  other  .sections  of  the  act  of  1905,  under  which 
these  proceedings  w^ere  had,  declare  and  imply  the  im- 
portance of  the  power  to  form  an  improvement  district 
for  such  purposes,  and  the  statute  as  a  whole  is  in  har- 
mony with  our  numerous  decisions.  Jt  has  also  been 
held  by  this  court,  as  stated  in  Morse  v.  City  of  Omaha, 
67  Neb.  426:  "Statutory  provisions  authorizing  assess 
ments'of  special  taxes  against  property  benefited  by  public 
improvements  are  to  be  strictly  construed,  and  it  must 
affirmatively  appear  that  the  taxing  authorities  have 
taken  all  st^ps  w^hich  the  law  makes  jurisdictional;  the 
failure  of  the  record  to  show  such  proceedings  will  not  be 
aided  by  presumptions." 

Under  tlie  contention  of  the  citv  in  this  case,  the  for- 
Illation  of  an  improvement  district  has  no  purpose  Avhat- 
over,  no  subsequent  action  of  the  city  authorities  or  the 
l>roperty  owners  has  any  reference  to  tliie  improvement 
district  in  any  manner;  and  this  in  the  face  of  the  statute 
which  forbids  the  council  to  take  any  other  proceeding  in 
the  matter  until  they  have  created  the  improvement  dis- 
trict. The  contention  is  that,  if  the  improvement  district 
has  been  formed  and  the  improvement  has  been  made,  the 
autliorities  may  levy  assessments  to  pay  for  the  improve- 
ment without  any  regard  to  the  improvement  district,  and 
nj>on  pro])erty  beyond  its  limits.  It  is  not  necessary  to 
determine  wliether  the  legislature  could  confer  such,  hero- 
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t  of  ore  unheard  of,  powers  upon  the  city  council.  It  is  suffi- 
cient to  know  that  it  has  not  intended  or  attempted  to  do 
so.  This  question  is  to  be  determined  by  a  construction  of 
the  statute,  and  if  the  various  provisions  of  the  statute 
are  constinied  together  there  can  be  no  doubt  of  the  h^gis 
lative  intention.  Section  198  of  the  act  provides  that  for 
the  purpose  of  paying  for  the  the  improvement  the  may  (a* 
and  council  may  issue  bonds  of  the  city  to  be  called  "  ^Dis- 
trict Street  Improvement  Bonds^  of  District  No.  — ,"  and 
may  provide  that  the  "special  taxes  and  assessments  levied 
in  said  district  shall  constitute  a  sinking  fund  for  the 
payment  of  said  bonds  and  interest."  Here  is  direct  and 
plain  legislation  that  when  bonds  are  issued  property 
outside  of  the  district  cannot  be  assessed  for  the  improve- 
ments. And,  again,  section  186  provides  that  in  castas  of 
mistakes,  irregularities,  etc.,  in  the  proceedings  the  mayor 
and  council  may  correct  the  proceedings  and  hny  (if  no 
levy  had  been  made)  or  relevy  (if  a  former  levy  Imd 
proved  invalid)  "a  special  assessment  on  any  or  all  prop- 
erty in  said  district*' — an  express  provision  that  no  re- 
levy  can  be  made  on  property  outside  of  the  district.  Did 
the  legislature  intend  that,  while  no  property  outside  of 
the  district  can  be  taxed  to  •  pay  for  the  improvements 
when  bonds  are  issued,  still  when  no  bonds  are  issued 
l;i*operty  outside  of  the  district  may  be  assessed  for  the 
simie  improvement,  and  that  the  first  levy  can  be  made  on 
i:'roperty  outside  of  the  district;  and  if  tluit  levy  is  set 
aside  for  irregularities  the  relevy  can  only  be  made  on 
];roperty  inside  the  district?  It  is  not  necessary  to  in- 
quire whether  the  legislature^  if  it  desired,  could  so  trifle 
with  the  interests  of  the  taxpayers,  because  it  is  manifest 
that  it  has  neither  intended  nor  attempted  to  do  so. 

Section  107  provides  that  "the  mayor  and  city  council 
shall  have  power  to  levy  special  taxes  or  assessments  on 
account  of  said  improvements  on  any  or  all  property 
benefited  thereby  according  to  the  special  benefits  re- 
ceived by  said  property  from  said  improvement."  This  fol- 
hiws  the  provision  authorizing  the  mayor  and  council  "to 
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create  street  improvement  districts  for  the  purpose  of  im- 
proving all  streets,"  and  the  general  language  used  in  re- 
gard to  the  special  assessments  clearly  applies  to  property 
within  the  district,  which  by  the  preceding  clause  is 
created  for  that  very  purpose.  No  taxes  for  such  purpose 
can  be  levied  upon  proi)erty  in  excess  of  benefits  to  that 
property.  Without  such  limitation  the  statute  would  be 
unconstitutional,  and  the  purpose  of  this  clause  is  to 
restrict  the  amount  of  the  levy  to  the  special  benefits  re- 
ceived by  the  property  taxed.  It  was  unnecessary  to  re- 
peat in  the  second  clause  of  the  section  what  w^as  so 
plainly  said  in  the  first,  that  the  district  w^as  created  for 
the  purpose  of  improving  the  streets,  which  necessarily 
included  the  formal  proceedings  and  providing  the  means 
for  such  improvement.  That  clause  of  the  second  subdi- 
vision of  section  108  of  the  act,  which  provides  that  be- 
fore improvements  are  ordered  in  any  district  there  must 
be  a  petition  of  the  "record  owners  of  a  majority  of  the 
taxable  foot  frontage  of  property  upon  such  street  or 
alley  to  be  improved  within  said  district,"  is  cited.  We 
are  asked  to  construe  this  clause  of  the  statute  as  though 
it  read :  "Record  ow^ners  of  a  majority  of  the  frontage  of 
lots  or  tracts  abutting  upon 'the  improvement."  It  would 
give  no  meaning  wiiatever  to  the  words,  "taxable  foot 
frontage  of  property  upon  such  street  or  alley  to  be  im 
proved  within  said  district."  It  is  not  the  object  of  this 
clause  of  the  statute  to  limit  the  territory  that  shall  be 
embraced  in  the  improvement  district,  nor  to  change  the 
law  as  to  the  purposes  for  w^hich  an  improvement  district 
may  be  fonned.  The  object  is  to  afford  a  method  of  de- 
termining when  the  j>roper  number  of  pro])erty  owners 
witliin  the  district  have  signed  the  petition. 

Section  177  of  the  act  provides:  "All  special  assessments 
to  cover  the  cost  of  any  public  improvements  herc^in  au- 
tliorized  shall  be  levied  and  assessed  on  all  lots,  ])arts  of 
lots,  lands  and  real  estate  specially  benefited  (by)  sucli 
improvement,  or  (and)  within  the  district  created  for 
the  purpose  of  making  such  improvement."     It  is  con- 
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tended  that  this  means  that  propoity  can  be  assessed  if 
either  of  two  things  exist;  that  is,  if  it  is  specially  bene- 
fited, or  if  it  is  within  the  iniprovein(^ut  district,  bnt  such 
construction  would  make  the  section  unconstitutionjil. 
!No  property  can  be  assessed  unless  it  is  specially  benefited. 
Therefore  this  language  cannot  be  given  such  an  extended 
meaning.  It  is  the  duty  of  the  court  to  construe  the  act 
of  the  legislatiu'e  so  as  to  ui)hold  it  rather  than  to  give 
such  meaning  to  the  words  as  to  render  the  act  uncon- 
stitutional. When  this  section  is  construed  together  with 
the  remainder  of  the  act,  it  is  manifest  that  the  legislature 
intended  that  property  within  the  district  specially  bene- 
fited should  be  assessed  for  the  improvement.  Sections 
186  and  198,  above  quoted,  plainly  show  that  it  was  the 
purpose  and  meaning  of  the  legislature  to  provide  for  the 
creation  of  an  improvement  district  which  should  include 
all  property  to  be  assessed,  and  that  the  owners  of  all 
property  to  be  assessed  for  the  improvement  shall  have  a 
"voice  in  the  determination  of  how,  when  and  where  the 
improvement  shall  be  made,"  as  is  said  in  Batty  c.  City  of 
Hastings,  supra,  and  substantially  also  in  many  other  de- 
cisions. 

It  is  sufirgested  that  the  mavor  and  council  mii»lit,  bv  a 
subsequent  ordinance,  create  a  "taxing  district"  which 
would  include  property  benefited  but  not  inchuknl  in  th(^ 
improvement  district  required  by  statute.  In  all  tlie 
different  states  it  is  required  wlien  work  of  this  kind  is  to 
be  done  that  a  district  shall  be  formed.  This  district  is 
sometimes  called  a  paving  district,  a  sewer  district,  a 
taxing  district,  and  assessment  district,  or  an  improve- 
ment district.  The  latter  is  a  general  word  and  covers 
all  of  the  purposes  for  which  the  district  is  formed.  It 
makes  no  difference  which  one  of  tliese  several  names  is 
given  to  the  district.  Our  statute  re(iuires  that  the  dis- 
trict be  formed  the  first  thing  that  tlie  council  does,  and 
calls  it  the  improvement  district,  and  saj^s  that  it  is  for  the 
purpose  of  "improving  all  streets  ♦  ♦  ♦  by  paving,"  etc. 
In  the  index  to  Page  and  Jones  on  Taxation  by  Assess- 
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ment  we  find  the  title  "Improvement  District,"  and  a 
reference  to  section  249  for  a  discussion  of  the  power  of 
an  improvement  district.  Section  249  I'efers  to  the  dis- 
trict that  the  law  requires  to  be  formed  several  times,  and 
in  this  same  section  it  names  it  "a  special  assessment  dis- 
trict" and  "an  assessment  district"  and  "the  improvement 
district"  and  again  "an  assessment  district."  Tliese  au- 
thors used  the  names  interchangeably.  The  siime  authors 
say  in  section  874:  "The  power  of  fixing  an  assessment 
district  is  fi*e<juently  conferred  by  statute  upon  the  coun- 
cil of  the  public  corporation,  by  whicli  the  iui})rovement 
is  to  be  constioicted,  or  some  body  corresponding  thereto. 
Under  such  statutes  the  assessment  district  must  be  &xed 
by  ordinance.  ♦  •  ♦  a  general  description  of  the  prop- 
erty embraced  in  an  assessment  district  is  sufficient.  It 
has  been  said  that  any  description  which  would  be  suffi- 
ciently certain  in  a  conveyance  is  sufficiently  certain  as  'i 
description  of  an  assessment  district."  And  in  section 
833:  "If  the  statute  requires  the  resolution  to  speci/y 
the  exterior  boundaries  of  the  district  benefited,  an  ordi- 
nance which  describes  the  exterior  boundaries  as  *the  land 
fronting  upon  a  given  described  street  between  two  speci- 
fied cross-streets'  is  insufficient,  as  it  does  not  show  the 
depth  of  the  improvement  district  from  such  street. 
Whether  the  resolution  which  fixes  the  boundaries  of  the 
assessment  district  is  in  compliance  with  statute  is  a 
state  question,  and  not  a  federal  question."  In  Whitury 
V.  Common  Council  of  Village  of  Hiuhon,  37  "N.  W.  184 
(69  Mich.  189),  the  supreme  court  of  Michigan  states  the 
law  to  be:  "Under  a  village  charter  (Sess.  Laws  Mich. 
1867,  Act  No.  266,  sec.  38)  providing  that  the  council 
may  levy  a  tax  for  paving  streets  upon  such  premises  as 
in  their  opinion  are  benefited  thereby,  a  resolution  of  the 
council  to  pave  part  of  a  street,  declaring  that  ^the  real 
estate  abutting  or  adjoining  said  street  ♦  ♦  ♦  shall  con- 
stitute the  taxation  district  for  such  purpose'  is  illegal, 
as  not  specifying  a  definite  taxing  district."  And  in 
Boehme  v.  City  of  Monroe^  106  Mich.  401,  the  court  ad- 
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hered  to  this  decision,  and  in  the  first  parngraj)!!  of  the 
syUabus  shows  tliat  it  is  necessaiy  that  the  resolution  to 
pave  a  street  shall  designate  the  i)aving  district.  Can 
such  a  district  be  formed  by  mere  implication  by  simply 
levying  a  tax  upon  a  certain  lot  or  lots? 

Our  statute  requires  the  c(mncil  to  form  an  improve- 
ment district,  as  before  stated,  but  it  nowliere  reciuires  or 
authorizes  them  to  form  another  disti-ict.  The  term  "tax- 
ing district"  is  not  named  in  the  statute.  Sectiim  175 
provides  that  the  council  shall  sit  as  a  board  of  eciualiza- 
tion,  and  that  as  such  board  it  shall  "hear  and  detenuine 
all  complaints,  and  shall  equalize  and  correct  such  as- 
sessment" (that  is,  the  assessment  that  has  Ixm^u  reported 
by  the  proper  authorities).  That  is  all  that  tlie  board  of 
equalization  can  do,  and  then,  after  all  corrections  have 
been  made,  the  council,  not  as  a  board  of  equalization,  but 
"at  a  regular  meeting  thereafter,"  can  levy  such  special 
assessments;  that  is,  such  special  assessments  as  have 
been  equalized  by  the  board  of  equalization.  This  is  all 
that  the  council  can  do,  and  it  is  impossible  to  find  in  thi'Si^ 
provisions  any  authority  for  forming  any  taxing  district, 
and  it  would  seem  to  be  an  idle  thing  to  do,  after  tlie  dis- 
trict Which  the  law  requires  has  been  ali^ady  formed  in 
the  commencement  of  the  proceedings.  The  improvement 
district  is  the  foundation  of  all  other  i)roceedings,  and 
the  improvement  is  to  be  paid  for  by  issuing  l)()nds,  styled 
"Improvement  district  bonds,"  giving  the  number  of  the 
district,  and  by  levying  a  tax  upon  the  property  in  said 
district  to  pay  the  bonds.  If  the  first  assessment  is  set 
aside  foi*  irregularities  a  new  assessment  may  be  made 
upon  the  property  in  the  district. 

The  judgment  of  the  district  court  is  reversed  and  the 
cause  remanded  for  further  i^roceedings. 

Rkversed. 
Reese,  C.  J.,  took  no  part  in  the  decision. 

Barnes,  J.,  dissenting. 

I  cannot  concur  in  the  majority  opinion  for  the  foUow- 
16 


194  NEBRASKA  REPORTS.  [Vol.  91 


McCaffrey  r.  City  of  Omaha. 


ing  reasons:  Subdivision  2,  sec.  107,  eh.  12^^^  Coiui>.  St. 
1907,  which  was  in  force  and  constituted  a  part  of  the 
Omaha  charter  when  the  improvement  district  in  ques- 
tion was  created,  gave  the  mayor  and  council  power  to 
order  a  street  improvement  upon  a  petition  signed  by 
the  record  owners  of  a  majority  of  the  frontage  of  taxable 
property  within  the  district,  and  contained  no  provision 
which  required  the  signatures  of  the  owners  of  nonabut- 
ting  property  which  would  utlimately  be  benefited  thereby. 
It  app(^ars  that  the  owners  of  the  lots  in  question  herein 
were  not  required  to  sign  the  petition,  and  therefore  the 
charter  gave  them  no  right  to  protest  against  the  forma- 
tion of  the  improvement  district,  or  to  select  materials  to 
be  used  in  making  the  street  improvement.  See  subdivis- 
ion 2,  sec.  108  of  the  charter.  This  fact  gave  appellants 
no  legal  right  to  complain  of  the  assessment  in  question, 
for,  as  was  held  in  Komitze  v.  City  of  Omaha,  63  Neb.  52, 
it  would  have  been  competent  to  commit  the  propriety  of 
paving  the  streets  of  Omaha  to  the  uncontrolled  discre- 
tion of  the  mayor  and  council  in  all  cases ;  and  in  Denni- 
son  V.  City  of  Kansas,  95  Mo.  416,  it  was  said:  "The 
legislature  can  confer  on  a  city  council  the  power  to  im- 
prove the  streets  of  the  city  at  the  cost  of  the  property 
owners  without  requiring  a  petition  therefor." 

It  appears  from  the  record  that  the  questions  actually 
litigated  and  determined  by  the  district  court  are  as  fol- 
lows: Did  the  board  of  equalization  and  assessments 
have  the  power  to  create  a  taxing  district  embracing  lots 
not  actually  abutting  upon  the  street  improvement?  And 
could  such  nonabutting  lots  be  taxed  to  pay  for  the  im- 
provement to  the  extent  and  amount  to  which  they  were 
benefited  thereby?  Chapter  12a,  Comp.  St.  1907,  com- 
monly called  the  Omaha  charter,  so  far  as  it  relates  to  the 
foregoing  questions,  reads  as  follows:  Section  177.  "All 
special  assessments  to  cover  the  cost  of  any  public  im- 
provements herein  authorized  shall  be  levied  and  assessed 
on  all  lots,  parts  of  lots,  lands  and  real  estate  specially 
benefited   by   such   improvement,  or   within   the   district 
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created  for  the  purpose  of  making  such  improvenieut,  to 
the  extent  of  the  benefits  to  such  lots,  parts  of  h)ts,  lands 
and  real  estate  by  reason  of  such  improvements,  such  bene- 
fits to  be  determined  by  the  council  sitting  as  a  boiird  of 
equalization.  Where  they  shall  find  such  benefits  to  be 
equal  and  uniform,  such  assessment  may  be  according  to 
the  foot  frontage,  and  may  be  prorated  and  scaled  back 
from  the  line  otsuch  improvement  according  to  such  rules 
as  the  board  of  equalization  shall  consider  fair  and  equi- 
table." It  is  provided  by  section  180:  "In  cases  where 
paving  has  been  already  done  in  whole  or  in  part,  or  con- 
tracts have  been  let  therefor  under  existing  laws,  in  case 
the  lots  and  real  estate  abutting  upon  that  part  of  the 
street  ordered  paved  as  shown  upon  any  such  plat  or  map, 
are  not  of  unifonxi  depth  as  well  as  in  all  cases  whore,  in 
the  discretion  of  the  board  of  equalization,  it  is  just  and 
l)roper  so  to  do,  the  said  board  shall  have  the  right  and 
authority  to  fix  and  determine  the  depth  to  which  real 
estate  shall  be  charged  and  assessed  with  the  cost  of  such 
improvement,  without  regard  to  the  line  of  such  lots,  the 
same  to  be  fixed  and  determined  upon  the  basis  of  benefits 
accruing  to  the  real  estate  by  reason  of  such  improvement. 
The  provisions  of  this  section  in  regard  to  the  depth  to 
which  real  estate  may  be  charged  and  assessed  shall  apply 
to  all  special  assessments  except  assessments  for  side- 
walks." 

The  record  discloses  that  the  board  of  equalization  found 
that  the  lots  situated  upon  each  side  of  the  street  improve- 
ment in  question  to  the  center  of  each  adjoining  block 
were  benefited  by  the  improvement,  and  therefore,  to  that 
extent,  included  the  nonabutting  lots  owned  by  the  appel- 
lants within  the  assessment  district  and  assessed  them  for 
actual  benefits.  By  section  6,  art.  IX  of  the  constitution, 
it  is  provided:  "The  legislature  may  vest  the  corporate 
authorities  of  cities,  towns  and  villages,  with  power  to 
make  local  improvements  by  special  assessment,  or  by 
special  taxation  of  property  benefited."  Thorr^fore,  it 
seems  clear  that  the  foregoing  provisions  of  the  Omaha 
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charter  are  not  unconstitutional,  and  from  a  reading  of 
tliose  sections  it  is  not  to  be  doubted  that  the  board  of 
cHjualization,  in  creating  the  taxing  district,  and  in  making 
the  assessments  complained  of;  did  not  exceed  its  jurisdic- 
tion. It  apears  that  the  district  court  found  that  the  prop- 
erty of  appellants  was  especially  benefited  to  the  extent  of 
the  assessments  of  which  they  complain.  That  question 
liaving  been  litigated  and  determined  by  the  district  court 
in  favor  of  the  city,  and  there  being  sufficient  evidence  in 
the  record  to  sustain  the  finding,  a  court  of  review  should 
not  set  it  aside. 

The  majority  opinion  holds  that  the  provisions  of  sec- 
tions 186  and  198  of  the  charter,  which  authorize  a  relevy 
of  special  assessments,  and  provide  for  the  issuance  of 
bonds  to  pay  for  street  improvements,  require  us  to  place 
such  a  construction  upon  the  charter  as  will  prohibit  the 
board  of  ecjualization  and  assessments  from  assessing  prop- 
erty benefited  by  the  improvement  to  pay  for  such  benefits 
unless  it  is  included  in  the  ordinance  passed  and  approved 
by  the  mayor  and  city  council  creating  what  is  called  an 
improvement  district.  In  answer  to  this  declaration  it 
may  be  said  that,  at  the  request  of  the  inhabitants  of  the 
city  of  Omaha,  the  legislature,  in  the  year  1905,  enacted  a 
law  creating  charters  for  cities  of  the  metropolitan  class ; 
and  since. that  time  the  authorities  of  the  city  of  Omalia 
have  paved  and  improved  many  miles  of  its  streets,  and  to 
pay  the  costs  of  such  improvements  the  property  actually 
benefited  thereby  has  been  assessed  to  the  extent  of  su(*li 
benefits.  Unless  compelled  to  do  so,  we  should  not  reverse 
the  judgment  of  the  district  court  and  adopt  a  different 
construction  of  the  charter  provisions.  To  do  so  will  re- 
sult in  great  hanlshi])  and  confusion,  will  encourage  liti- 
gation, and  the  courts  \vill  soon  be  congested  with  suits  by 
which  the  many  will  seek  to  compel  the  few  to  bear  the 
whole  burden  of  paying  for  necessary  public  improve- 
ments. 

In  Page  and  Jones  on  Taxation  by  Assessment  a  clear 
distinction  is  made  between  what  is  called  an  improvement 
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district  and  a  taxing  district.    An  improvement  district  as 
such  is  scarcely  mentiimed  at  all  in  that  work,  while  the 
whole  treatise  deals  almost  exclusively  with  what  is  called 
the  taxing  district.    In  section  554  of  the  work  it  is  said : 
"If,-  on  the  other  hand,  the  legislature  has  given  to  com- 
missioners specially  api)ointed  for  that  purpose,  power  to 
determine  what  property  is  benefited  and  thus  to  lay  out 
the  assessment  district,  the  city  council  cannot,  by  re- 
stricting the  district  to  the  proi)erty  contiguous  to  the 
improvement,  prevent  the  commissioners  from  including 
proi)erty  benefited  by  the  improvement  but  not  contiguous 
thereto."     It  must  be  observed  that  the  Omaha  charter 
confers  the  power  ui)on  the  city  council  to  order  the  im- 
provement, but  withholds  the  authority  from  tliat  body  to 
create  the  taxing  district.    It  confers  the  power  to  deter- 
mine what  property  is  benefited  and  to  assess  the  same  to 
pay  for  the  improvement  upon  the  board  of  eciualizatiou 
and  assessments.    Under  a  like  charter,  in  In  re  Westlake 
Avenue,  82  Pac.  279  (40  Wash.  144)  it  was  said:  "Under 
laws  1893,  p.  189,  ch.  84,  providing  that  all  ])roperly  bene- 
fited by  a  local  improvement  shall  be  assessed  by  commis- 
sioners appointed  by  the  court,  and  imposing  on  the  com- 
missioners the  duty  to  examine  the  locality  wliere  the  im- 
provement is  proposed  to  be  made  and  the  parcels  that  will 
be  benefited,  the  commissioners  are  authorized  to  deter- 
mine what  property  is  benefited,  and  the  court  appointing 
them  cannot  restrict  the  assessment  to  the  property  em- 
braced in  the  district  prescrib(id  by  the  ordinance  provid 
ing  for  the  improvement,  or  set  aside  an  assessment  roll 
made  by  the  commissioners  because  tliey  assi^ssed  property 
not  within  the  district  created  bv  tlie  ordinance."     This 
•rule  was  also  approved  in  Bigelow  v,  CH\j  of  Chicar/o,  00 
111.  49  (see  p.  55) ;  Peoj^e  v.  City  of  Buffalo,  147  N.  Y. 
675;  Spencer  v.  Merchant,  100  N.  Y.  585.     In  People  r. 
City  of  Buffalo,  supra,  it  was  said :   "Section  143  provides 
that  the  common  council  shall  estimate  and  fix  the  amount 
of  money  to  be  raised  by  local  assessment.     Tliere  is  no 
provision  that  the  common  council  shall  fix  the  assessment 
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district.  In  the  absence  of  any  indication  that  the  assesr 
sors  or  other  body  should  possess  this  power,  it  might  very 
well  be  that  it  would  reside  with  the  common  council 
under  tlie  grant  of  legislative  power.  But  section  145  de- 
clares that  the  board  of  assessors  shall  assess  the  amount 
ordered  to  be  assessed  for  local  improvements  upon  the 
parcels  of  land  benefited  by  the  work,  act  or  improvement 
in  proportion  to  such  benefit.  The  common  council  under 
the  chai'ter  are  to  determine  what  local  improvements 
shall  be  made  and  the  amount  to  be  locally  assessed  there- 
for.. But  the  clear  implication  from  section  145y  in  the 
absence  of  any  other  charter  provision  on  the  subject,  is 
that  the  assessors  are  both  to  fix  the  district  of  assessment 
and  distribute  the  tax."  From  the  foregoing  it  seems  clear 
that  the  judgment  of  the  district  court  in  construing  the 
sections  of  the  chai'ter  in  question  is  supported  both  by 
principle  and  precedent. 

It  has  also  been  suggested  that  the  form  of  the  bond  de- 
scribed in  section  198  prevents  us  from  approving  the  con- 
struction adopted  by  the  city  authorities  and  the  trial 
court.  Upon  this  point  it  may  be  said  that  it  is  the  duty 
of  the  board  of  equalization  and  assessments  to  determine 
what  proi)erty  is  actually  benefited  by  the  improvement, 
and  the  final  determination  of  that  question  fixes  the 
boundaries  of  the  improvement  or  taxing  district;  and  in 
case  it  is  deemed  best  to  issue  bonds  to  reimburse  the  city 
for  the  cost  of  the  improvement  instead  of  dividing  the  tax 
into  ten  annual  payments,  then  the  board  should  designate 
the  taxing  district  by  the  number  adopted  at  the  time  the 
improvement  is  ordered.  iThis  would  comply  with  the  re- 
quirements of  the  charter  and  avoid  any  confusion  or  mis- 
understanding. Upon  a  careful  review  of  the  authorities 
and  of  the  charter  provisions,  I  am  of  opinion  that  the  con- 
struction given  by  the  district  court  to  those  provisions  is 
a  reasonable  one,  and  ought  to  be  sustained. 

Finally,  it  appears  that  the  appellants  have  had  their 
day  in  court;  that  the  questions  presented  by  them  have 
been  fairly  litigated  and  determined;  and  it  follows  that 
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the  payipent  of  their  just  proportion  of  the  cost  of  the 
street  improvement  according  to  the  special  benefits  ac- 
cioiing  to  their  lots  does  not  deprive  them  of  their  prop- 
erty without  due  process  of  law.  Chicago^  B.  &  Q,  R.  Go. 
V.  State,  47  Neb.  550,  53  Am.  St  Rep.  557.  For  the  fore- 
goiijg  reasons,  the  judgment  of  the  district  court  should 
be  affirmed. 


Rose,  J.,  concurs  in  this  dissent 


In  rb  Estate  of  Maeib  Gamble. 

Edward  Gamble,  appellee,  v.  Estate  op  Marie  Gamble, 

appellant. 

Piled  April  8,  1912.    No.  16,651. 

1.  Executors  and  Administrators:  Claims  Against  Estate:  Appeal. 
Upon  appeal  from  the  allowance  by  the  county  court  of  a  claim 
against  the  estate  of  a  deceased  person,  the  district  court  tries 
the  case  de  novo,  and  must  determine  whether  the  claim  was 
filed  in  time  in  the  county  court  and  whether  an  amendment  al- 
lowed by  the  county  court  was  such  a  departure  from  the  orig- 
inal claim  as  amounts  to  filing  a  new  and  different  claim  after 
the  time  limited  therefor  had  expired. 

2. :   :  Amendment.    A  claim  filed  in  county  court  against 

the  estate  of  a  decedent  alleged  that  the  deceased,  being  liable 
upon  two  promissory  notes,  requested  the  claimant  to  pay  the 
balance  due  thereon  and  agreed  to  repay  him  the  amount  so  paid, 
and  that  he  made  the  payment  accordingly,  and  asked  that  the 
amount  with  interest  be  allowed  against  the  estate.  Claimant 
afterward  asked  leave  to  file  an  amended  claim,  which  was  in 
substance  the  same  as  the  original  claim,  except  that  it  alleged 
that  upon  the  said  payment  by  him  the  payee  delivered  the  notes 
to  the  claimant,  and  tbat  claimant  thei;  became  and  still  is  the 
holder  of  the  notes  and  entitled  to  the  money  due  thereon.  Held, 
That  the  amendment  was  justly  allowed. 

3.  Bills  and  Notes:    Payment:     Evidence.     When  the   balance   of  a 

promissory  note   is   received  by  the  payee  from   one  who  is  a 

^stranger  to  the  paper,  the  fact  that  the  payee  marked  the  note 
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"paid"  Is  not  conclusive;  it  is  competent  to  prove  by  oral  evidence 
that  the  person  making  the  payment  intended  to  hold  the  note  as 
a  liability  of  the  maker,  and  that  the  note  was  bo  received  by 
him  at  the  time  of  making  the  payment,  and  without  knowledge 
on  his  part  at  the  time  that  the  word  "paid"  had  been  written 
thereon. 

4.  Pleading:    Defense  of  Coverture.    Coverture  is  an  affirmative  de- 
fense and  must  be  pleaded  and  proved  or  it  is  waived. 

Appeal  from  the  district  court  for  Dodge  county: 
Conrad  Hollenbeck,  Judge.    Affirmed. 

Henry  M.  Kidder,  for  appellant. 

George  L.  Loomis  and  H.  C.  Maynard,  contra. 

Sedgwick,  J, 

The  county  court  of  Dodge  county  allowed  a  claim  of 
Edward  Gamble .  against  the  estate  of  ^larie  Gamble,  his 
deceased  wife.  Upon  appeal  to  the  district  court  for  that 
county  the  cause  was  tried  to  a  jury,  and  the  court  in- 
structed the  jury  to  find  a  verdict  in  favor  of  the  claimant, 
Edward  Gamble,  and  an  appeal  has  been  taken  to  this 
court  on  behalf  of  the  estate. 

1.  It  appears  from  the  record  that  the  claim  of  Edward 
Gamble  first  filed  alleged  that  Marie  Gamble  made  and 
delivered  to  one  Nicholas  H.  Schreiner  two  promissory 
notes,  one  for  |150  and  the  otlier  for  $1,048.50,  and  that 
afterAvards,  the  said  notes  having  been  paid  only  in  part, 
tliis  claimant,  at  the  request  of  Marie  Gamble,  advanced 
and  turned  over  in  payment  of  the  balance  of  the  remain- 
ing note  certain  live  stock  of  the  value  of  $300,  and  that 
the  said  note  was  thereupon  turned  over  by  the  payee 
therein  to  this  claimant,  and  "that  said  ^larie  Gamble  was 
to  pay  to  said  Edward  Gamble  said  amount  so  paid  by 
him,  to  wit,  about  $300,  with  interest  thereon  according 
to  the  tenor  of  said  notes,"  and  asked  that  his  claim  for 
$300  and  interest  be  allowed  against  the^estate.  Some 
time  afterwards,  the  county  court  having  heard  evidence 
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upon  this  claim  and  having  taken  the  matter  under  julvise- 
ment,  the  claimant  asked  to  file  "an  amended  petiti(»n  and 
claim  instanter."  This  amended  claim  described  the  noteis 
as  before,  and  alleged  that  they  were  secured  by  a  mort- 
gage, and  that  the  mortgaged  i>roperty  had  been  taken  and 
the  value  allowed  upon  the  notes,  and  that  tliere  was  still 
a  payment  due  upon  one  of  the  notes  of  |300,  which  amount 
the  claimant,  at  the  recjuest  of  J^Iarie  Gamble,  advanced  of 
his  own  money  and  paid  to  the  i>ayee  of  the  note,  who 
thereupon  turned  over  and  delivered  said  notes  to  this 
claimant,  and  that  the  claimant  tlien  became  and  still  is 
the  owner  and  holder  of  the  said  i^romissoiy  notes,  with 
interest  thereon  according  to  the  terms  of  said  notes.  It 
appears  that  when  this  amended  claim  was  offered  an 
objection  was  made,  among  other  things:  "That  the  said 
amended  petition  and  complaint  does  not  state  any  new 
fact  or  allegation  constituting  a  cause  of  action  against 
the  estate."  The  objection  was  overruled  and  the  claim 
filed,  and  afterwards  a  motion  was  made  to  strike  the 
amended  claim  from  the  files,  "for  the  reason  that  Siiid 
amended  petition  raises  a  new  cause  of  action  not  alleged 
in  the  original  claim  filed  herein."  This  objection  that 
the  amended  claim  raises  a  new  cause  of  action  becomes 
material  in  this  case  because,  at  the  time  when  the  amend- 
ment was  filed,  the  time  for  filing  claims  against  tliis  estate 
liad  passed  and  claims  not  then  filed  were  barred.  Upon 
appeal  to  the  district  court  tliis  ol)jection  was  rencAved,  and 
it  was  there  insisted  in  belialf  of  the  clniniant  that  tliis 
question  could  not  be  raised  upon  appeal,  and  that  alleged 
errors  of  tiie  countv  court  in  the  hoarini!:  of  claims  ai::ainst 
an  estate  could  only  be  reviewed  in  the  district  court  upon 
petition  in  eiTor.  We  think  this  objection  was  not  well 
taken  upon  the  part  of  the  claimant.  The  record  from  the 
countv  court  necessarilv  sliowod  tlie  nature  of  the  oritjjinal 
claim  filed,  and  of  the  amendment  and  the  date  of  filing 
the  amendment.  If  the  alleged  amendment  constituted  a 
new  claim  and  not  an  amendiiKMit  of  the  old  one,  the  dis- 
trict court  must  have  found  tliat  it  was  barred,  not  having 
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leen  filed  in  time,  and  this  questiou  could  be  raised  and 
detei mined  upon  appeal  from  the  county  court. 

2.  It  will  l)e  noticed  that  tiie  only  change  introduced  by 
the  amendment  was  to  the  eflfect  that,  when  Mr.  Gamble 
paid  the  amount  due  upon  this  note  at  the  request  of  31  rs. 
Gamble,  he  did  so  exijecting  to  hold  the  note  himself  as 
evidence,  whereas  in  the  original  claim  the  allegation  was 
that  she  agreed  to  repay  him  the  amount  wliich  he  paid 
for  tlie  note  according  to  the  tenor  of  the  note.  The 
identity  of  the  transaction  is  preserved.  The  liability  of 
Mrs.  Gamble  to  this  claimant  arose  from  the  fact  that  Mr. 
Gamble  paid  the  balance  of  the  note  and  so  became  sub- 
stituted for  the  original  payee,  and  the  allegation  that  he 
intended  to  and  did  take  the  note  and  hold  it  as  evidence 
of  the  existing  liability  does  not  cliaiige  the  origin  and 
basis  of  the  claim  which  he  makes.  We  think  that  the 
county  court  was  right  in  allowing  the  amendment. 

3.  It  i&  contended  that  the  evidence  shows  that  31  r. 
(iamble  paid  the  debt  as  a  voluntary  pa^rment  and  that  the 
notes  were  canceled  and  surrendered  upon  that  payment. 
The  oral  testiuu)ny,  as  contained  in  the  bill  of  excei^tions, 
is  not  conflicting.  ^  The  question  upon  this  point  as  ju'e- 
sented  in  the  briefs  is  one  of  law  upim  the  construction  of 
the  facts  as  established  by  the  evidence.  It  appears  that, 
when  the  proi)erty  Avas  taken  under  the  chattel  mortgage 
which  secured  these  notes,  a  settlement  of  the  whole  nuitter 
was  nuide  in  the  office  of  Mr.  Loomis,  an  iittorney  at  law, 
Avho  Avas  acting  at  that  time  solely  for  the  mortgagee;  the 
mortgagee  and  otlua*  parties  interested  in  the  matter  IwMUg 
pres(4it.  The  evidence  shows  that  when  3Ir.  Gamble  paid 
the  balance  of  tlie  notes  to  the  mortgagee,  Mr.  Loomis, 
acting  then  for  the  mortgagee,  wrote  across  the  face  of  the 
notes:  ^Taid.  January  23,  1904,"  and  turned  the  notes 
over  to  Mr.  Gamble.  31r.  Gamble  testified  that  he  did  not 
know  that  the  notes  were  so  nmrked  until  "after  I  took 
possession  of  the  notes.'*  And  Mr.  Iv^omis  testified  that  he 
so  marked  them  without  the  knowledge  or  consent  of  Mr. 
Gamble,  and  simplj'  by  force  of  habit  in  the  interest  of  the 
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mortgagee  wboni  he  was  representing.  Ordinarily  when 
one,  wlio  is  not  connects  with  or  interested  in  negotiable 
papers,  pays  the  amount  thereof  to  the  holder,  the  pre- 
simipt hm  is,  in  tlie  absence  of  evidence  indicating  the  con- 
trary, that  he  becomes  the  holder  of  the  paper  himself,  and 
we  think  that  the  district  court  was  right  in  holding  that 
under  tliis  evidence  Mr.  Gamble  became  the  holder  of  this 
note  and  was  entitled  to  present  the  same  as  a  claim 
against  this  estate. 

4.  It  is  su^!:gcsted  that,  the  decedent  being  a  married 
woman  at  the  time  the  notes  were  given,  her  estate  is  not 
liable  thereou,  there  being  no  evidence  that  she  executed 
the  notes  with  reference  to  lier  separate  estate.  The  record 
does  not  show  that  any  such  question  was  raised  in  the 
county  court,  nor.  in  the  district  court.  The  defeuvse  of 
coverture  must  be  pleaded,  and  we  cannot  now  determine 
thnt  the  district  court  was  wrong  upon  this  point. 

The  judgment  of  the  district  court  is 

Affirmed. 
Reesr,  C.  J.,  not  sitting. 


LlXCX)LN  OrATN  rOMPANY,  APPELLEB,  V.  CHICAGO,  BuR- 
LINfiTOX  &  QUINCY  BAII^ROAD  COMPANY  ET  AL.,  AP- 
PELLANTS. 

Filed  April  8,  1912.     No.  16,972. 

1.  Carriers:  Diversion  of  Shipment:  Attachment:  LTABTLrrr.  If  a 
carrier  accepts  property  upon  agreement  to  transport  it  to  a 
certain  destination,  and  diverts  the  shipment  to  a  different  point 
in  another  state  where  the  property  is  attached  upon  an  alleged 
claim  against  the  shipper,  and  the  shipper  thereby  loses  the 
property,  the  carrier  is  liable  therefor  as  for  conversion. 

2, -:   :    :    Juikiment.    Tn  such  case  where  the  foreign 

attachment  is  purely  in  rrm,  and  no  service  is  had  upon,  or  ap- 
pearance   made   by,    the   shipper,  ^he    finding   and    judgment    is 
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binding  upon  the  property  only,  and  not  an  adjudication  of  the 
personal  liability  of  the  shipper  to  the  attaching  plaintiff. 

:    :    :    Set-Off.    It  appearing  from  the  evidence 


in  this  case  that  this  plaintiff  was  not  in  fact  indebted  to  the 
attaching  creditor,  the  measure  of  damages  is  the  value  of  the 
property  at  the  point  of  shipment,  and  the  carrier  is  not  entitled 
to  offset  the  amount  realized  by  the  attaching  creditor  on  his 
alleged  claim. 

Appeal  from  the  district  court  for  Lancaster  county : 
Lincoln  Frost,  Judge.    Affirmed. 

J.  E.  Kclhy,  A.  R.  Wells,  E.  C.  Strode  and  M.  V, 
Beghtoly  for  appellants. 

John  M.  Stewart,  contra. 

Sedgwick,  J. 

This  plaintifif  delivered  to  the  defendant,  the  Chicago, 
Burlington  &  Quiiicy  Railroad  Company,  at  Palmyra,  Ne- 
braska, a  car-load  of  corn,  to  be  transported,  as  provided 
in  the  original  bill  of  lading,  to  Louisville,  Kentucky. 
Afterwards,  at  the  request  of  the  plaintifif,  the  bill  of  lad- 
ing was  amended  by  the  said  raili'oad  company  so  as  to 
require  the  corn  to  be  transported  to  Nashville,  Tennessee. 
The  railroad  company  disregarded  this  change  in  the  bill 
of  lading  and  delivered  the  corn  to  St.  Louis  to  the  defend- 
ant, the  Illinois  Central  Railroad  Company,  and  by  that 
company  it  was  transported  to  Louisville,  Kentucky,  where 
it  wa>s  attached  at  the  suit  of  A.  C.  Schuff  &  Company 
against  this  plaintiff.  It  was  agreed  that  the  attachment 
proceedings  were  regular  and  that  the  corn  was  sold  there- 
under. This  action  was  brought  against  both  railroad 
companies  to  recover  the  value  of  the  corn,  and  upon  trial 
in  the  district  court  for  Lancaster  county  the  plaintiff  re- 
covered a  judgment  as  prayed,  and  the  defendants  have 

appealed. 

1.  The  defendants  contended  that  there  was  no  conver- 
sion of  the  com,  because  the  car  of  corn  had  arrived  at 
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St.  Lonis  and  had  left  the  hands  of  the  HurliiiotDU  Com- 
pany before  the  original  bill  of  lading  was  amend,  d  by  its 
agent  and  the  new  sliipping  directions  indorsed  thereon. 
Withont  determining  whether  this  would  be  a  defense  for 
either  of  the  defendant  companies,  it  is  sufficient  to  say 
that  we  do  not  find  the  evidence  in  the  record  supporting 
this  position,  and  the  presumption  must  be  that  the  corn 
was  delivered  by  the  Burlington  company  after  tlie  1)ill  of 
lading  was  amended  by  its  agent,  and  therefore  contrary 
to  the  contract  of  shipment.  If  the  corn  had  been  shii)ped 
as  agreed  in  the  amended  bill  of  lading,  it  would  not  have 
been  seized  as  it  was,  and  in  such  case  it  seems  the  defend- 
ant is  liable  as  for  a  conversion.  Western  d-  A.  /?.  Co.  v. 
Ohio  Valley  Banking  &  Trust  Co,,  107  Ga.  512;  ClrveJanil 
C,  C.  d  8t  L.  R.  Co.  V.  Schaefer,  90  K.  E.  (Ind.  App.) 
502. 

2.  The  defendants  contend  that  tlie  plaintiff  is  bound  by 
the  Kentucky  judgment,  and  that  tberefore  the  amount 
which  the  sale  of  the  corn  paid  upon  tlie  liability  of  tlie 
plaintiff  to  Schuff  &  Company  should  liavc^  been  deducted 
from  the  damages  allowed  the  ijlaintiff  in  this  action.  The 
proceedings  in  Kentucky  were  purely  in  rem.  This  plain- 
tiff was  not  personally  sei'ved  and  made  no  aiipearanco 
therein.  That  court  therefore  had  jurisdiction  of  the  prop- 
erty, but  not  of  this  plaintiff.  The  plaintitT  is  therefore 
not  bound  by  the  finding  of  the  Kentucky  court  that  an 
indebtedness  existed  against  it  in  favor  of  the  plaintiff  in 
the  attachment  proceedings;  and  it  is  stipulated  in  this 
action  that  the  president  and  bookkeeper  of  the  plaintiff 
company  "will  testifj'  that  such  claim  is  absolutely  with- 
out any  foundation  and  that  the  Lincoln  Grain  Company 
never  did  owe  A.  C.  Schuff  &  Company  anything  upon  the 
alleged  cause  of  action."  There  was  no  evidence  off(»red 
that  any  such  indebtedness  in  fact  existed.  The  plaintiff 
therefore  was  entitled  to  recover  the  value  of  the  corn  at 
the  place  of  shipment.  The  defi^ndant  companic^s  each 
asks  in  its  answer  and  in  the  brief  that  the  court  determine 
which  of  the  two^defendant  companies  is  lial)le.    The  trial 
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court  did  not  determine  this  question,  but  rendered  a  judg- 
ment against  both  defendants.    The  ])oint  is  not  argued  in 
tlie  brief,  and  we  do  not  find  sufiieient  evidence  in  the 
record  to  enable  us  to  determine  it. 
The  judgment  of  the  district  court  is 

Affirmed. 


Western  Bridgk  &  Construction  Company,  appellant, 
V.  Cheyenne  County  et  al.,  APPBiiLEES. 

Filed  April  20,  1912.     No.  16,992. 

Opinion  on  motions  to  modify  opinion  reported  in  90 
Neb.  748.    Former  opinion  modified. 

Per  Curiam. 

On  motions  for  modification  of  the  opinion.  By  the 
former  opinion  (90  Neb.  748)  a  judgment  was  directed 
in  favor  of  the  plaintiff  "for  the  amount  of  its  claim,  less 
the  amount  of  the  freight  bills;  which  by  the  tt^rms  of  the 
contract,  and  by  leave  of  the  state  railway  commissimu 
the  Union  Pacific  Railroad  Company  had  agi-eed  to  re- 
ceipt in  full  as  a  donation"  to  Cheyenne  county.  It  ap- 
pears from  the  record  that  plaintiff  has  paid  to  the  Union 
Pacific  Railroad  Company  |1,087.14  for  freight  on  the 
bridge  material  over  that  line.  Cheyenne  county  refused 
to  accei>t  the  goods  or  receive  the  recei]>te(l  freight  bills, 
lience  the  plaintiff  was  c(mipelled  to  pay  the^  freight.  This 
amount,  under  the  terms  of  the  contract,  plaintiff  is  en- 
titled to  receive  from  Cheyenne  ccmnty  in  addition  to  the 
contract  price  for  which  judgment  has  already  been 
directed. 

Morrill  county  has  also  requested  a  modification  of  the 
opinion.  Its  principal  complaint  is  that,  while  by  the 
opinion    Clieyenne   county   is  comprlU^d    to   pay  for  the 
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bridji^e,  it  retains  all  *he  money  in  tlie  bridiije  fiuul.  As 
tlie  judiifinent  is  now  modified  Cheyenne  comity  is  requin^d 
to  pay  ifD,359.20,  witli  interest,  to  plaintiff/  There  is  a 
difference  of  about  |700  between  one-tliird  of  the  cost  of 
the  bridge  and  om^third  of  the  bridge  fund  on  hand  at 
the  time  of  the  divisicm  of  the  county.  Since  it  is  stipu- 
lated tliat  the  relative  Jissessed  valuation  of  tlie  two  coun- 
tless wiLs  two-thirds  and  one-third,  respt^ctively,  under  the 
provisions  of  section  IG,  art.  I,  ch.  18,  Comp.  St.  1911,  tlie 
balance  remaining  in  tlie  bridge  fund  must  be  divided  in 
tliis  proporticm,  and  the  opinion  must  be  modified  so  as 
to  allow  Morrill  county  to  recover  one-third  of  the  net 
amount  remaining  in  the  bridge  fund  after  the  x>laiwtiff's 
judgment  and  costs  are  fully  paid. 

With  respect  to  the  request  of  Morrill  county  tliat  it  be 
relieved  from  the  burden  of  paying  int(»rest,  this  should 
not  be  allowed.  Tf  it  were  not  for  the  positive  provisions 
of  the  statute  referred  t(>,  we  should  adhere  to  our  former 
opinion,  since  we  consider  that  Morrill  county  is  getting 
all  that  it  is  in  justice,  and  perhaps  more  than  it  is  in 
equity,  entitled  to. 

Our  former  judgment  is  modified,  and  the  cause  re- 
versed and  remanded,  with  direction  to  the  district  court 
to  render  judgment  in  accordance  with  tlie  former  o})ini()n, 
as  now  modified,  in  favor  of  tlie  plaintiff  and  Morrill 
county. 

FORMER  OPINION   MODIFIED. 


Nicholas  Aebig,  appellant,  v.  W.  M.  Binswanger, 

appellee. 

Filed  April  20,  1912.     No.  16,682. 

1.  Appeal:  Conft.tcttng  Eyidexce.  Where,  tn  a  law  action,  the  evi- 
dence is  conflicting,  and  there  Is  snflRricnt  to  sustain  the  finding 
made  by  the  trier  of  fact,  such  finding  will  not  ordinarily  be 
molested  upon  appeal. 
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2.  Sales:  Deli\'eky:  Evtdexce.  The  evidQ^ce  is  examined,  though  not 
set  out  in  detail,  and,  considering  the  facta  and  circumstances 
shown,  the  finding  that  there  was  a  delivery  and  surrender  of 
possession  in  the  sale  of  the  property  involved  in  the  transaction 
is  approved. 

Appeal  from  the  district  court  for  Lancaster  county: 
WiLLARD  E.  Stbwaet,  Judge.    Affirmed. 

Bcurtbs  d  Bartos  and  Hall,  Woods  d  Pound,  for  appel- 
lant. 

Mockett  d  Peterson,  contra. 

Reese,  C.  J. 

This  is  an  action  by  plaintiflf  to  recover  of  the  defend- 
ant the  sum  of  $1,500  paid  to  defendant  in  the  purchase 
of  a  saloon,  its  stock  and  fixtures,  at  De  Witt,  in  Saline 
county.  It  is  alle<>ed  in  the  petition,  in  substance,  that 
I>laintiff  entered  into  the  contract  with  defendant  by 
which  he  purchased  the  saloon  of  defendant  for  the  sum 
of  $2,500,  paying  in  cash  $1,500  on  the  purchase  price,  the 
possession  of  the  saloon  to  be  immediately  delivered  to 
plaintiff,  but  that  defendant  failed  to  deliver  such  i)os- 
sessicm  and  plaintiff  had  been  deprived  of  the  same,  and 
that  by  the  failure  of  defendant  to  comply  with  his  con- 
tract in  that  behalf  plaintiff  is  entitled  to  recover  back 
the  money  so  paid  as  money  had  and  received.  The  an- 
swer admitted  the  sale  and  the  receipt  of  the  money,  but 
denied  that  plaintiff  had  not  been  placed  in  possession, 
alleging  that  possession  was  delivered  at  the  time  of  the 
sale.  The  reply  denied  these  averments  of  the  answer. 
Other  issues  were  presented  by  the  pleadings,  but,  as  we 
view  the  case,  they  need  not  be  here  set  out.  The  cause 
was  tried  to  the  district  court  without  the  intervention  of 
a  jury,  resulting  in  a  general  finding  in  favor  of  defendant 
and  a  judgment  dismissing  the  action     Plaintiff  appeals. 

Upon  the  question  of  delivery  there  is  a  sharp  conflict 
in  the  evidence.    It  appears  that  one  Roonfeldt,  who  had 
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previously  been  in 'charge  of  the  saloon,  liad  some  interest 
with  defendant  in  it.  Upon  tlie  completion  of  the  sale 
defendant  and  Eoonfeldt  executed  and  delivered  to  plain- 
tiff a  written  memorandum  of  the  sale  as  follows:  "De 
Witt,  Nebraska,  12-23-1907.  Sold  my  saloon  interest  to 
Nick  Aebig  my  saloon  at  De  Witt,  Keb.,  including  stock 
of  liquors,  wines,  cigars,  and  all  goods  contained  in  the 
saloon  building.  (Signed)  W.  51.  Hinswanger.  Hy. 
Koonfeldt/'  Plaintiff  gave  defendant  a  check  for  the* 
$1,500,  when  defendant  and  Koonfeldt  went  to  the  bank, 
cashed  the  check,  defendant  paying  Koonfeldt  foOO  i>re- 
viously  agreed  upon  as  due  him.  In  the  meantime  plain- 
tiff put  on  an  apron,  such  as  worn  by  bartenders,  and  took 
his  position  behind  the  l>ar.  Defendant  and  R(X)nfeldt  re- 
turned to  the  saloon,  when  Koonfeldt  passed  behind  the 
counter  and  resumed  his  labors  as  bartender.  This  trans- 
action occurred  on  the  23d  dav  of  December,  1907.  The 
interest  of  Koonfeldt  gi*ew  out  of  the  fact  that  the  licens<» 
was  in  his  name  and  he  Avas  to  receive  as  his  wages  the 
sum  of  |50  a  month  and  25  per  cent,  of  the  profits.  The 
cost  of  procuring  the  license  and  the  bond  was  paid  by 
defendant.  It  was  agi'eed  that  the  services  of  Koonfeldt 
should  be  retained  until  the  expiration  of  the  license  the 
following  May,  defendant  guaranteeing  his  wages  until 
that  time  upon  condition  that  he  would  remain  sober, 
which  he  did  not  always  do.  Defendant  did  not  reside  at 
De  Witt,  and  upon  the  completion  of  the  transaction  he 
left  on  a  train  which  soon  passed  through  the  town.  De- 
fendant testified  that  the  possession  of  the  saloon  was 
surrendered  to  plaintiff.  This  is  denied  by  plaintiff.  The 
district  court  evidently  found  that  the  delivery  of  pos- 
session was  made,  and  we  think  the  facts  and  circum- 
stances shown  justified  the  court  in  coming  to  that  con- 
clusion. It  appears  that  Koonfeldt  was  a  hard  drinker, 
often  intoxicated,  and  not  overconscientious  in  his  deal- 
inga  There  is  some  evidence  tending  to  prove  that  the 
next  day  after  the  sale  and  the  receipt  by  him  of  the  $500 
for  his  interest  in  the  saloon,  he  excluded  plaintiff  from 
17 
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any  control  over  the  business  of  the  saloon,  and  continued 
to  do  so  from  tliat  time  on,  but  no  efficient  means  were 
adopted  by  plaintiff  for  the  protection  of  his  rights.  These? 
facts,  if  true,  would  not  justify  plaintiff  in  abandoning 
his  purchase  and  suing  defendant  for  the  return  of  the 
money  paid.  Plaintiff  was  well  acquainted  with  Roon- 
feldt  before  the  transaction  and  knew  his  habits. 

We  see  no  reason   why  the  judgment  of  the  district 
court  should  be  molested.    It  is  therefore 

Affirmed. 


First  National  Bank  of  Superior,  appellee,  v.  J.  F. 

Bradshaw  et  al.,  appellants. 

Filed  April  20,  1912.     No.  16,683. 

Pledges:  Loss  of  Lien.  In  the  absence  of  fraud  or  a  special  bailment, 
a  pledge  will  be  deemed  to  be  waived  or  lost  by  the  surrender  of 
the  pledged  property  by  the  pledgee. 

Appeal  from  the  district  court  for  Nuckolls  county: 
Leslie  G.  Hurd,  Judge.    Reversed. 

J.  E.  Grosvenor,  for  appellants. 

Stuhhs  d  StuhbSy  contra. 

Reese,  0.  J. 

This  is  an  action  to  foreclose  the  lien  of  an  alleged 
pledge  of  certain  shares  of  the  capital  stock  of  plaintiff, 
which  it  is  alleged  were  pledged  to  jdaintiff  to  secure  the 
payment  of  certain  promissory  notes  made  to  plaintiff  by 
H.  N.  Bradshaw  in  his  lifetime,  but  who  is  now  deceased. 
A  trial  was  had  to  the  district  court,  which  resulted  in 
findings  in  favor  of  plaintiff  and  decree  for  the  sale  of 
the  stock.    Defendants  appeal. 
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It  is  not  deemed  necessai-v  to  set  out,  nor  to  even  refer 
to,  tlie  pleadini::s,  as  tliey  are  in  the  usual  form,  since,  as 
we  view  tlie  ease,  it  must  be  disposed  of  upon  the  facts 
either  admitted  or  ccmclusively  shown  by  the  evidence. 
A  brief  history  of  the  case  will  render  it  more  easily 
understood. 

(Jn  tlie  2otli  day  of  October,  1893,  a  certificate  for  74.42 
shares  of  tlie  cajiital  stock  of  phiintiff  was  issued  to  H.  N. 
Bradsliaw,  and  on  the  2Gtli  day  of  July,  1894,  another  cer- 
tificate was  issued  to  him  for  3.33  sluires  of  stock,  makinoj 
in  the  aii:^Te<::ate  77.75  shares  held  by  liim.  Witliout  so 
deciding,  we  will  assume  that  those  certificates  were 
pledged  to  S(H'ure  certiiin  indebtedness  due  plaiutiif  upon 
his  promissory  notes  held  by  it.  The  capit^il  stock  of  the 
bank  was  |1 00,000,  represented  by  shares  of  the  par  or 
face  value  of  flOO  each.  Later  on  it  was  found  tliat  the 
capitalizati(m  of  the  Imnk  was  greater  than  its  business 
and  condition  required,  and,  by  the  constant  of  the  comp- 
ti'oller  of  tlie  currency,  it  was  scaled  down  to  |50,000,  and 
stock  is^sued  for  one-half  the  number  of  shares  of  the  first 
issue.  On  tlie  10th  of  January,  1901,  the  original  certifi- 
cate having  been  canceled,  a  cei'tificate  for  38.875  shanks 
was  issued  to  H.  N.  Bradshaw.  On  the  21st  day  of  the 
following  February  (1901)  H.  N.  Bradshaw  died,  the 
last  named  certificate  being  in  the  bank,  as  were  a  number 
of  other  papers  btdonging  to  the  decedent.  Some  time 
shortlv  after  his  decease  the  bank  delivered  to  his  widow, 
Mrs.  E,  J.  Bradshaw,  a  number  of  papers  belonging  to  the 
decedent,  and  among  which  was  the  certificate  of  stock  of 
the  date  of  January  10,  1901,  on  the  back  of  which  was 
written,  "Left  as  Pecurity  to  note  of  H.  N.  B.  Bo  (to?) 
Bank.  C.  E.  A."  (C.  e/a.  are  the  initial  letters  of  C.  E. 
Adams,  the  cashier  of  the  bank.  Tliere  was  no  indorse- 
ment or  transfer  by  TT.  N.  BradshaAv.)  The  certificate 
was  retained  by  ^Irs.  Bradsliaw  in  lier  possessiim  until 
the  2d  day  of  January,  190(),  nearly  five  years,  and  during 
whieh  time  the  surplus  of  dividends,  after  the  pnyment 
of  interest  upon  the  notes  of  II.  N.  Bradsliaw,  was  paid  to 
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har  and  by  her  distributed  to  the  heirs  of  his  estate.  On 
the  said  2d  day  of  January,  at  the  suggestion  of  the  bank 
officers,  she  surrendered  the  certificate  in  her  possession 
to  the  bank,  and  it  was  indorsed,  "Canceled  by  reissue  to 
E.  J.  Bradshaw,  No.  209.  1-2-06,"  and  a  certificate  was 
issued  to  her,  in  her  name,  for  an  equal  number  of  shares. 
On  the  5th  day  of  January,  1906,  that  certificate  was  as- 
signed by  her  to  "the  estate  of  H.  N.  Bradshaw,"  the  as- 
signment being  witnessed  by  O.  E.  Adams,  the  then  presi- 
dent of  the  bank,  and  soon  thereafter  she  delivered  the 
certificate  to  J.  F.  Bradshaw,  the  administrator  of  the 
estate  of  H.  N.  Bradshaw,  deceased,  and  he  has  retained 
its  possession  ever  since;  it  being  shown  that  it  was  in  his 
possession  at  the  time  of  the  trial  of  this  cause.  Prom 
the  time  of  the  delivery  of  the  certificate  to  Mrs.  Brad- 
shaw, early  in  1901,  to  the  date  of  the  trial,  the  certificate 
had  never  been  in  the  possession  of  the  bank,  either  actual 
or  constructive,  nor  had  any  information  been  given  Mrs. 
Bradshaw  or  the  administrator  that  the  bank  claimed  a 
lien  upon  the  stock  as  pledgee,  no  demand  ever  having 
been  made  for  its  surrender,  nor  did  either  one  have  any 
knowledge  that  such  lien  or  pledge  was  claimed,  nor  did 
the  bank  ever  take,  or  cause  to  be  taken,  any  steps  to 
obtain  the  pos>session  of  the  certificate. 

It  is  contended  by  defendant  that,  assuming  that  the 
stock,  as  originally  issued,  had  been  pledged,  the  lien  of 
the  bank  had  been  waived  and  lost  by  the  surrender  and 
the  subsequent  issues  of  the  stock,  as  above  outlined,  with 
the  total  absence  of  any  claim  of  a  lien  upon  it.  There  is 
no  intimation  of  fraud  or  deception  on  the  part  of  B.  J. 
Bradshaw,  the  widow  of  deceased.  Did  plaintiflF  waive  its 
lien? 

In  Mahoney  v,  Haley  66  Minn.  463,  the  supreme  court 
of  Minnesota,  in  discussing  the  law  of  pledge,  say:  "To 
constitute  a  pledge,  the  pledgee  must  take  possession, 
and  to  retain  it  he  must  retain  possession.  An  actual  de- 
livery of  property  capable  of  personal  possession  and  a 
continued  change  of  possession  is  essential.    In  case  of  a 
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pledge,  the  requirement  of  possession  in  the  pledgee  is  an 
inexorable  rule  of  law  adopted  to  prevent  fraud  and  de- 
ception;  for,  if  the  debtor  remains  in  iK)ssession,  the  law 
presumes  that  those  who  deal  with  him  do  so  on  the  faitli 
of  his  being  tlie  unqualified  owner  of  the  goods.  *  *  * 
There  must  not  only  be  an  actual  delivery,  as  distinguished 
from  a  mere  pretense,  but  the  change  of  possession  must 
be  continuing;  not  formal,  but  substantial." 

In  Jones,  Pledges  and  Collateral  Securities  (2d  ed.) 
sec,  40,  it  is  said:  "It  is  a  well-settled  principle  that  a 
delivery  back  of  the  possession  of  the  thing  pledged  ter 
minates  the  pledgee's  title,  unless  such  redelivery  be  for 
a  temporary  puri)ose  only,  or  be  to  the  jiledger  in  a  neA\ 
character,  such  as  special  bailee,  or  agent" — and  a  largi* 
number  of  cases  are  cited  in  the  note  as  sustaining  the 
doctrine. 

The  rule  is  stated  in  22  Am.  &  Eng  Ency.  Law  (2d  ed.) 
860,  to  be:  "In  general — The  pledgee  must  not  only  ob- 
tain possession  of  the  property  i>ledgod,  but  must  also  re- 
tain possession,  and  a  delivery  back  of  the  property  with 
the  consent  of  the  pledgee  teruiinates  the  bailment  and 
the  pledgee's  lien."  The  rule  is  well  supi>orted  by  the  citii- 
tion  of  authorities  in  the  foot-note.  See,  also,  Casey  r. 
CavaroCjQQ  U.  S.  467;  Walker  v.  ^Staples,  5  Allen  (Mass.) 
34;  Walcott  v.  Keith,  22  N.  H.  196;  Black  v.  Bogert,  65 
N.  Y.  601;  Collins  v.  Buck,  63  IMe.  459;  K'nnhall  v.  II il- 
dreth,  8  Allen  (Mass.)  167;  Thompson  v.  DoUiver,  132 
Mass.  103;  McFarland  v.  Wheeler,  26  Wend.  (N.  Y.)  467: 
Smith  V.  Sasser,  49  N.  Car.  43;  Hickok  v.  Cowperthicait, 
122  N.  Y.  Supp.  78,  137  App.  Div.  (N.  Y.)  94. 

In  Harding  v,  Eldridge^  186  Mass.  39,  it  is  said:  "It 
is  uniformly  held  that  by  a  contract  of  pledge  only  a 
special  title  passes  to  the  pledgee,  which  depends  on 
actual  i)ossession,  while  the  gc^neral  riglit  of  property  re- 
mains in  the  pledgor,  and  in  order  to  hold  and  preserve 
his  lien  there  must  be  not  ouly  a  ph^siral  delivery,  where 
the  chattel  can  thus  be  transffTred,  but  continued  pos- 
session also  retained" — citing  cases. 
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As  we  have  seen,  the  certificate  for  the  38.875  shares 
was  issued  to  H.  N.  Bradshaw  on  the  10th  day  of  Janu- 
ary,  1901,  and  remained  in  the  bank  until  after  his  death, 
which,  occurred  February  21,  1901.  Soon  after  his  death 
the  certificate  wius  delivered  to  Mrs.  Bradshaw,  and  she 
retained  the  exclusive  possession  of  it  until  about  the  2d 
day  of  January,  1906,  a  period  of  nearly  five  years,  dui*mg 
which  time  the  surplus  of  dividends,  after  paying  interest 
on  the  notes,  was  paid  to  her,  and  during  which  time  no 
intimation  was  ever  conveyed  to  her  that  a  lien  or  pledge 
was  claimed.  On  the  last  named  date  she  surrendered 
the  certificate,  and  one  was  issued  to  her  in  her  name  and 
delivered  to  her,  which  she  retained  for  a  short  time,  when 
she  transferred  and  delivered  it  to  the  administrator  of 
the  estate  of  H.  N.  Bradshaw,  who  retained  its  possession 
from  that  time  on.  No  demand  was  ever  made  for  its 
possession,  nor  was  any  claim  of  pledge  made.  Under  all 
authority  this  must  be  held  to  have  been  a  waiver  of  any 
lien  which  might  have  existed  during  the  life  of  Dr.  Brad- 
shaw. It  is  unfortunate  to  plaintiff  that  we  must  so  hold, 
for,  if  Dr.  Bradshaw  owed  the  bank  at  the  time  of  his 
decease,  every  principle  of  honor  would  recjuire  that  the 
debt  be  paid,  but  payment  cannot  be  enforced  by  this  ac- 
tion without  running  counter  to  the  great  weight  of  au- 
thority. Payment  will  have  to  be*  enforced  by  a  resort  to 
the  assets  of  his  estates  if  at  all. 

It  follows  that  the  decree  of  the  district  court  will  have 
to  be  reversed  and  the  cause  remanded  for  further  pro- 
ceedings, which  is  done. 

Rev'ersbd. 

Lbtton  and  Sedgwick,  JJ.,  not  sitting. 
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Amanda  Carlson  et  al.,  appellants,  v.  City  op  South 

Omaha  et  al.,  appellees. 

Filed  Apkil  20,  1912.     No.  16,901. 

1.  Appeal:    Abstracts.     In  preparing  abstracts  of  cases,  section  675/ 

of  the  code  and  the  rules  of  the  supreme  court  should  be  con- 
sulted and  followed.  The  substance  of  the  transcript  and  bill  of 
exceptions  should  be  preserved,  the  testimony  of  witnesses  re- 
duced to  narrative  form,  excluding  immaterial  matters,  but  the 
conclusion  of  counsel  as  to  what  Is  shown  should  not  be  stated. 

2.  Municipal  Corporations:    Street  Improvements  :    Pavixg  Districts. 

As  shown  by  the  only  aval 'able  evidence,  Missouri  avenue  in 
South  Omaha  extends  continuously  throughout  the  whole  paving 
district,  and  It  does  not  appear  that  the  district  includes  parts 
of  three  different  and  distinct  streets. 


3.  :    :    :    Discretion  of  City  Council.     The  fact 

that  the  street  to  be  paved  Is  of  different  levels  does  not  present 
a  question  for  decision  by  the  courts.  Streets  of  considerable 
length  are  seldom  of  the  same  level  throughout,  and  the  pro- 
priety of  or  necessity  for  their  pavement  is  for  the  discretion 
and  judgment  of  the  tribunal  authorized  by  law  to  provide  for 
the  Improvement. 

4.  :    :    :    Sufficiency  of  Ordinance.    The  ordinance 

establishing  a  paving  district  provided  that  the  district  should 
include  all  the  territory  on  each  side  of  the  street  named  and 
back  to  the  middle  of  the  block  on  eacli  side  thereof.  The  record 
showing  that  the  land  on  either  side  of  the  street  was  platted 
into  blocks  throughout  the  whole  length  of  the  district,  it  is  held 
that  the  ordinance,  under  the  South  Omaha  charter,  though  not 
skilfully  drawn,  is  sufficiently  specific. 

5.  :    :    Estimate  of  Cost.    The  estimate  of  the  total  cost 

of  paving  required  by  statute  to  be  presented  to  the  council  by 

;  the  city  engineer  and  which   was  submitted  by  him  is  set  out 

I  in  the  opinion,  and  held  sufficient,  the  same  being  approved  and 

I  acted  upon  by  the  council. 

6.  :    :    Regularity  of  Proceedings.     The  fact  that,  after 

a  public  improvement  is  legally  ordered  and  partly  constructed 
under  a  contract,  a  new  contract  for  the  remainder  of  the  work 
is  entered  into  cannot  affect  the  legality  of  the  first  stops  taken 
by  which  the  improvement  was  authorized  and  required. 
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Appeal  from  the  district  court  for  Douglas  county: 
Abraham  L.  Sutton,  Judge.    Affirmed. 

E.  T.  Farnsworth  and  E.  R.  Leigh,  for  appellants. 

S.  h.  Winters  and  R.  C.  Murphy,  contra. 

Reese,  C.  J. 

This  is  an  action  to  cancel  special  assessments  levied  to 
cover  the  cost  of  paving  Missouri  avenue  in  the  city  of 
South  Omaha.  The  cause  was  tried  to  the  court  and  re- 
sulted in  a  finding  and  judgment  in  favor  of  the  defend- 
ants.   Plaintiffs  api)eal. 

The  abstract  is  quite  imperfect  and  does  not  comply 
with  any  rule  of  the  court,  nor  with  the  statute.  It  is 
;  provided  in  section  675/  of  the  code,  that  the  appellant 
sliall  prepare  a  printed  abstract  of  the  transcript  of  the 
record  and  bill  of  exceptions  in  which  the  substance  of 
the  transcript  and  bill  of  exceptions  only  shall  be  stated, 
and  that  the  abstract,  when  filed,  sliall  be  presumed  to 
contain  tlie  whole  record,  unless  the  correctness  or  suffi- 
ciency be  denied  by  the  opposite  party,  and  in  which  case 
the  denying  party  may  file  a  supplemental  abstract.  No 
such  supplemental  abstract  has  been  filed  and  the  pre- 
sumption provided  by  tlie  statute  prevails.  However,  the 
abstract  filed  is  clc^arly  not  complete,  as  it  contains  no 
conch^nsod  stalcmcMit  of  the  contents  of  the  transcript  and 
evidence  as  required  by  rule  16  (89  Neb.  vii)  of  this  c(mrt, 
but  rather  tlie  conclusion  of  counsel  as  to  what  is  showTi, 
without  any  ref(T(»iice  to  the  page  of  the  record  where  the 
testimony  or  exliibits  may  be  found,  with  perhaps  two 
exceptions  ri»f(^rring  to  exhibits.  This  limits  our.  inquiry 
to  such  propositions,  but  which  are  the  vital  questions 
involved. 

It  is  said  in  the  abstract  that  "(lie  chief  grounds  relied 
upon  are  that  ordinance  No.  1,303,  which  defines  tho 
boundaries  of  the  district,  are  vague,  indefinite  and  un- 
certain: the  statute  undei*  wliich  tlie  citv  nnved  the  street 
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without  a  petition  had  been  repealed  before  the  final  con- 
tract was  executed;  the  paving  district  includes  parts  of 
three  different  and  distinct  streets,  of  different  witltlis  and 
different  levels,  the  lots  on  Missouri  avenue  l>eing  above 
grade  and  those  onL  street  or  West  Mis>souri  avenue  be- 
ing 60  feet  below  gi'ade  and  having  no  value;  ^Missouri 
avenue  is  60  feet  wide  and  L  street  is  80- feet  wide,"  etc. 

As  there,  is  no  abstract  of  the  oral  testimony,  we  are 
limited  to  the  map  or  plat  of  Missouri  avenue,  which  is 
suflBciently  referred  to,  and  by  it  we  find  that  the  avenue 
extends  the  whole  distance  of  tlie  paving  district  from 
Thirteenth  to  Twenty-fourth  streets,  and  we  can  find  no 
reference  to  L  street  or  West  ilissouri  avenue.  It  does 
not  appear,  therefore,  tliat  "tlie  paving  district  includes 
parts  of  three  different  and  distinct  streets."  AVliat  the 
rule  would  be  if  that  were  shown  we  need  not  inriuire. 
The  fact  that  the  street  varies  in  widtli  is  not  deemed  ma- 
terial, if  true,  as  it  is  not  contended  tliat  there  is  a  vari- 
ance in  width  of  the  paving.  It  is  shown  by  the  map 
that  Missouri  a\enue  extends  westward  from  Thirteenth 
street  to  Twentieth  street  wliere  it  "buts"  against  about 
the  middle  of  block  123,  and  is  then  deflected  sc^uthward 
to  the  south  side  of  the  block  and  is  continued  to  the 
westward.  Since  this  is  shown  to  constitute  a  part  of  the 
avenue,  we  may  presume  that  such  is  the  fact.  The  claim 
that  the  avenue  is  of  difYerent  levels  cannot  be  material, 
since  it  is  seldom  that  a  street  of  any  considerable  length 
can  be  found  of  the  same  level  tliroughout,  and  the  ques- 
tion of  the  propriety  of  i)aving  streets,  whether  of  the  same 
or  different  levels,  must  necessa-rily  be  left  to  the  judg- 
ment and  discretion  of  the  council  and  those  interested 
where  petitions  are  necessary.  No  petition  was  required 
in  this  case. 

As  said  in  the  abstract,  the  chief  ground  relied  upon 
for  relief  is  that  ordinance  No.  1,303,  which  defines  the 
boundarie^'^  of  the  district,  is  vague,  indefinite  and  uncer- 
tain. The  ordinance,  omitting  the  formal  pai'ts,  is  as  fol- 
lows:    '^Section  1.     That  improvement  district  No.   E, 
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being  paving  district  number  19,  be  and  the  same  is  hereby 
created,  and  the  limits  thereof  fixed  and  defined  as  fol-" 
lows:  All  that  territory  on  each  side  of  Missouri  avenue 
from  the  east  line  of  Twentv-fourth  street  to  the  east  line 
of  Thirteenth  street,  and  back  to  the  middle  of  the  block 
on  each  side  of  said  portion  of  said  avenue."  Pa*ssed  July 
31,  1905,  and  approved  August  1,  1905.  The  exhibit  shows 
that  the  ground  is  platted  into  lots  and  blocks  on  each 
side  of  the  avenue  throughcmt  its  entire  length,  the  blocks 
being  of  tlie  same  size  along  its  border,  with  the  exception 
of  block  2  on  the  north  and  block  3  on  the  south  ht  the  ex- 
treme eaKtern  end  and  abutting  on  TIiirttK>nth  street, 
which  are  soiuewhat  smaller.  Sublot  5  of  lot  10  is  the 
same  size  of  the  other  blocks,  but  is  not  all  subdivide<l 
into  lots,  so  that  tliere  are  ^'blocks"  on  either  side  of  the 
avenue  the  whole  of  tlie  distance.  The  ordinance  specify- 
ing that  the  district  shall  extend  "back  to  the  middle  of 
the  block  on  each  side  of  said  portion  of  said  avenue" 
would  be  sufficiently  specific,  notwitlistanding  the  con- 
ceded fact  that  tlie  ordinance  might  have  been  much  more 
skilfully  drawn.  When  read  in  the  light  of  common 
understanding,  the  idea  is  clearly  presented  that  the  dis- 
trict extends  to  the  middle  of  tlie  avljacent  and  abutting 
blocks  on  each  side  of  the  avenue.  This  is  not  in  conflict 
with  our  decision  in  Wicse  v.  City  of  South  Omaha,  8"> 
Neb.  844,  for  in  that  case  the  ordinance  \extended  the 
limits  of  the  district  "to  the  allev,''  where  tliere  was  no 
ally  within  the  abutting  blocks — nothing  which  could  lend 
anv  aid  to  the  ascertainment  of  the  boundaries  of  tlie  dis- 
trict. 

The  statute  under  which  this  improvement  was  ordered 
(laws  1903,  ch.  17,  sec.  61)  provides  that  before  such  im- 
provements may  be  made  an  estimate  of  the  total  cost 
ther(M)f,  together  with  detailed  plans  and  specifications 
thereof,  shall  be  made  by  the  city  engineer  and  submitted 
to  the  council,  and,  if  approved,  shall  be  r(»turned  to  the 
engineer  and  kept  by  him  subject  to  [)ublic  in»^i>ection,  and 
the  work  shall  conform  substantially  therewith,  and  no 
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contract  shall  exceed  such  estimates.  The  estimate  of 
cost  as  made  by  tlie  engiueer  is  set  out  in  the  abstract  and 
is,  "19,800  sq.  yds.  of  paving  at  $2.10,  ?41,580;  8,000 
lineal  feet  of  curbing  at  45'c,  $3,600:  5,000  cubic  yds.  of 
excavation  at  25c,  |1,250;  total  $46,430."  Signed  by  the 
engineer.  This  apix^ars  to  have  bc^n  a  suflScient  com- 
pliance with  the  statute  as  to  the  estimate  of  cost.  There 
is  no  sufficient  sliowing  in  the  abstract  as  to  the  furnish- 
ing or  failing  to  furnish  detailed  plans  and  specifications 
of  the  work,  and  tliat  question  is  not  before  us. 

The  ordinance  defining  the  boundaries  of  the  district 
was  passed  July  31,  1905.  Tlie  abstract  does  not  show 
when  the  estimate  of  the  cost  of  the  improvement  was 
presented  to  the  council.  It  must  be  pi-esumed,  in  tlie 
absence  of  proof  to  the  contrary,  thai  all  requirements  of 
the  law  were  complied  with  and  tlie  authority  of  the  city 
to  cause  the  paving  to  be  done  wan  fixe<l  by  the  ordinance 
and  the  steps  then  taken.  The  fact  that  after  a  part  of 
the  paving  had  been  done  a  new  contract  was  entered  into 
with  the  contractor  could  nmke  no  difference. 

Some  questicms  are  i)reKented  by  the  briefs  which  we 
cannot  notice  for  the  reason  that  they  do  not  arise  from 
the  record  before  us.  All  y)resumptions  are  in  favor  of  the 
correctness  of  the  judgment. 

The  judgment  of  the  district  court  is 

Affirmed. 


Charles  Lukehart  v.  State  of  Nebraska. 

Filed  April  20,  1912.     No.  17,444. 

1.  Criminal  Law:  Instructions:  Review.  "The  correctness  of  the 
ruling  of  a  district  court  in  giving  or  refusing  instructions  can- 
not be  considered  here  unless  such  ruling  is  first  challenged  in 
the  district  court  by  motion  for  a  new  trial."  Lackey  v.  State, 
56  Neb.  298. 
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2.  :    :    Defendant  was  on   trial  charged  with 

receiving  stolen  property  knowing  It  to  have  been  stolen.  On 
the  trial  the  court  gave  an  instruction  defining  the  crime  of 
larceny.    Held^  no  error. 

3. :  Witnesses:    Impeachment:    Review.    A  witness  was  called 

on  the  part  of  the  defense  in  a  trial,  and  against  whom  a  prose- 
cution was  pending  for  stealing  the  property  alleged  to  have  been 
unlawfully  received  by  the  defendant.  He  denied  the  theft.  On 
cross-examinatipn  he  was  asked  if  prior  to  the  larceny  he  had 
not  stated  to  another  party,  in  the  absence  of  defendant,  that  if 
stolen  harness  was  brought  to  him  he  could  secrete  and  dispose 
of  it  without  detection.  He  denied  the  statement.  On  rebuttal 
the  state  was  allowed  to  call  the  party  to  whom  the  statement 
was  alleged  to  have  been  made,  and  he  testified  to  the  statement. 
The  evidence  was  admitted  for  the  purpose  of  impeaching  the 
witness  who  denied  making  the  statement  Held,  if  erroneous, 
it  was  without  prejudice  to  the  defendant. 

4.  New  Trial:   Newly  Discovered  Evidencb:    Review.    Where  one  of 

the  grounds  for  a  motion  for  a  new  trial  was  newly  discovered 
evidence,  and  the  motion  was  submitted  on  conflicting  affidavits, 
the  decision  of  the  trial  court  thereon  will  not  be  reversed  unless 
manifestly  wrong. 

5.  Trial:    Questions  fob  Jury.    Questions  of  fact  on  conflicting  testi- 

mony are  for  the  solution  of  the  trial  Jury. 

Error  to  the  district  court  for  Thurston  county:  Guy 
T.  Graves,  Judge.    Affirmed. 

Thomas  L.  Sloan  and  llerman  Frcese,  for  plaintiff  in 

error. 

« 

Grant  G.  Martin^  Attorney  General^  and  Frank  E. 
Edyerton,  contra. 

Reese,  C.  J. 

Tliis  is  a  proceeding  in  error  by  plaintiff  in  error,  whom 
for  convenience  will  hereafter  be  referred  to  as  defendant, 
to  nn^erse  the  judgment  of  the  district  court  for  Thurston 
ronntv,  by  which  he  was  adjudged  guilty  of  having  stolen 
property  of  the  value  of  $35.50.  The  county  attorney 
filed  an  information  in  the  district  court  consisting  of  two 
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counts:  The  first,  charging  defendant  with  having  stolen 
the  property;  the  second,  for  receiving  and  buying  the 
same  knowing  it  to 'have  been  stolen.  At  the  commence- 
ment of  the  trial  the  county  attorney  dismissed  the  prose- 
cution as  to  the  first  count,  and  defendant  Avas  placed 
ui)on  trial  on  the  second  count  alone,  wiiich  charged  him 
with  receiving  and  buying  a  set  of  harness  of  the  value  of 
$50,  the  personal  proi^erty  of  John  Summers,  then  and 
there  lately  stolen  from  the  said  Summers,  the  said  de- 
fendant well  knowing  the  projx^rty  to  have  been  stolen. 
The  jury  having  returned  a  verdict  of  guilty  and  findmg 
the  value  of  the  property  to  be  $35.50,  the  defendant  was 
sentenced  to  confinement  in  the  penitentiary  for  tlie  in- 
determinate term  of  from  one  to  seven  vears. 

CJomplaint  is  nuide  of  the  action  of  the  court  in  the  giv- 
ing of  the  sixteenth  instruction,  given  by  the  court  upon 
its  own  motion.  An  examination  of  the  motion  for  a  new 
trial,  filed  in  the  district  court,  discloses  the  fact  that  tlic* 
giving  of  this  instruction  was  not  assigned  as  one  of  the 
grounds  of  the  motion,  and  by  tlie  well-known  rule  of 
pi-actice  we  are  precluded  from  discussing  it.  Lackey  i\ 
State^  56  Neb.  298,  and  cases  there  cited.  Instruction 
numbered  15  is  complained  of,  but  we  find  no  reference 
to  it  in  the  motion  for  new  trial,  and  it  need  not  be 
noticed. 

Complaint  is  made  of  the  giving  of  instruction  num- 
bered 8.  This  instruction  defines  the  crime  of  larceny. 
It  is  insisted  that  the  giving  of  the  instruction  was  preju- 
dicially erroneous  as  the  accused  was  not  on  trial  for  that 
offense.  There  is  no  objection  to  the  correctness  of  the 
instruction  as  an  abstract  statement  of  the  law,  but  it  is 
maintained  that,  as  defendant  was  not  on  trial  for  the  lar- 
ceny, the  instruction  could  not  be  otherwise  than  preju- 
dicial. The  defendant  was  on  trial  for  receiving  stolen 
property.  "^Vhether  the  instruction  was  essential  or  not,  it 
seems  clear  that  it  could  work  no  prejudice  to  the  accused. 
In  order  to  find  defendant  guilty,  it  was  necessary  that  the 
jury  determine  from  the  evidence  that  a  larceny  of  that 
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property  had  been  coinmitted.  It  seems  proper  that  they 
should  be  informed  of  wliat  that  offense  consisted.  The 
instruction  consisted  of  a  simple  definition  of  larceny  with- 
out any  reference  to  the  question  then  being  tried.  It  was 
permissible  for  the  court  to  inform  the  jury  of  what  the 
crime  consisted  in  order  tliat  they  could  pass  upon  the 
question  of  defendant's  guilt  or  innocence  intelligently. 

Objection  is  made  to  the  ruling  of  the  court  on  an  ob- 
jection to  the  testimony  of  one  Albert  Laughlin,  who  was 
called  by  the  state  in  rebuttal.  A  prosecution  was  pend- 
ing against  Charles  Lambert  for  stealing  the  harness  in 
dispute.  He  was  called  as  a  witness  for  the  defendant 
and  denied  having  stolen  the  property.  On  his  cross- 
examination  he  was  asked  if  at  a  certain  time  when  he 
and  Laughlin  were  on  the  road  toward  Homer  he  did  not 
say  in  substance,  in  the  absence  of  defendant,  that  if 
stolen  harnesses  were  brought  to  him  he  could  dispose  of 
them  without  danger  of  dotoction  or  apprehension.  He 
denied  the  conversation  in  toto,  and  also  denied  ever  be- 
ing in  Laughlin's  company  on  the  road  named.  In  rebut- 
tal Laughlin  was  permitted,  over  the  objection  of  defend- 
ant, to  testify  to  the  conversation,  the  court  permitting 
him  to  do  so  on  the  ground  that  it  tended  to  impeach  the 
testimony  of  Lambert.  It  is  not  clear  to  the  writer  that 
the  evidence  should  have  been  admitted  in  the  trial  of 
this  defendant,  however  competent  it  might  be  in  the 
prosecution  against  Lambert.  Rut  be  that  as  it  may,  we 
are  unable  to  see  how  the  ruling  of  the  court  could  work 
any  prejudice  to  defendant.  We  may  assume  that  the 
court  erred  in  overruling  the  objection,  and  yet  the  error 
would  not  call  for  a  reversal  of  the  judgment  if  not  i)reju- 
dicial.  We  are  unable  to  see  how  his  rigiits  crould  be 
prejudiced  by  the  admission  of  the  testimony  referred  to. 

One  of  the  grounds  contained  in  tlie  motion  for  a  new 
trial  was  that  of  newly  discovered  eviden(»e.  This  is  sup- 
ported by  two  affidavits,  and  is  to  the  effect  that  after  the 
close  of  the  trial  in  this  case  tlie  affiants  J.  E.  Ream  and 
Holland  L.  Burke  Avere  in  the  county  jail  where  Laughlin 
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was  coufined  when  he  was  asked  wliy  lie  had  testified 
falsely  aj[j:ainst  defendant,  and  his  answer  was  tliat  he 
had  "gotten  into  tronble  liiniself  and  he  was  almost  crazy 
to  get  out  of  it,  and  he  hfid  to  do  something,  and  they  had 
promised  to  let  him  go  if  he  would  help  them  to  stick 
these  two  fellows  (Lambert  and  defendant).  Said  Laugh- 
lin  expressly  admitted  that  he  had  sworn  falsely  at 
some  one  else's  reciuest,  but  did  not  mention  who.''  The 
statement  attribut^nl  to  Lauglilin  is  denied  by  him  in  the 
most  positive  terms  in  an  affidavit.  An  affidavit  was  filed 
by  the  county  attorney  showing  that  Burke  had  been  con- 
victed of  a  felony,  and  was  confined  in  the  county  jail 
awaiting  his  commitment  to  the  penitentiary  at  the  time 
he  claimed  the  statements  were  made  by  Laughlin,  and 
had  previously  been  confined  in  penitentiaries  of  other 
states.  It  will  thus  be  seen  that  the  evidence  was  con- 
flicting, and  at  least  two  of  the  affiants  had  been  bt^fore 
the  court  on  trial  for  fehmies  and  convicted.  This  conflict 
was  for  solution  by  the  court,  and  we  cannot  say  that  the 
finding  and  decision  were  wrong,  fiussell  v,  State,  66 
Neb.  497 ;  Flill  v.  State,  42  Neb.  503 ;  Car  Jet  on  v.  State,  43 
Neb.  373. 

The  testimony  upon  the  trial  was  conflicting  on  many 
material  parts  of  the  case,  and  this  is  especially  true  as 
to  the  value  of  the  property  and  the  knowledge  on  the 
part  of  defendant  as  to  it  having  been  stolen,  but  these 
questions  were  submitted  to.  the  jury,  and  their  findings 
thereon  will  have  to  stand. 

Being  unable  to  detect  any  error  in  the  record,  tlie 
judgment  of  the  district  court  is 

Affirmed. 
Letton,  J.,  not  sitting. 


} 
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Emily  A.  Jones,  appellant,  v.  Rudolph  Knosp  et  al., 

APPELLEES. 
PnjED  April  20,  1912.    No.  16,668. 

« 

1.  Judgment:  Res  Judicata:  Defense  of  Coverture.  In  an  action 
against  a  married  woman  and  another,  as  joint  makers  of  a 
promissory  note,  which  contains  nothing  from  which  it  may  be 
inferred  that  she  is  a  married  woman,  that  she  signed  the  note 
as  security  for  her  husband,  that  she  did  or  did  not  intend  to 
thereby  bind  her  separate  estate,  or  that  she  did  not  directly 
receive  the  consideration  therefor,  if  she  fails  to  avail  herself  of 
the  defense  of  coverture,  and  allows  a  Judgment  to  be  rendered 
against  her  as  such  joint  maker,  she  is  conclusively  bound  thereby, 
and  is  estopped  to  afterwards  avail  herself  of  the  matters  which 
constitute  such  a  defense. 

2. :    ,    If  she  suffers  her  separate  property  to  be  sold  on 

execution  based  on  such  judgment,  she  cannot  thereafter  main- 
tain an  action  in  equity  to  set  aside  a  sheriff's  deed  to  the  pur- 
chaser for  any  reason  that  was  available  to  her  as  a  defense  to 
the  action  In  which  the  judgment  was  rendered. 

3. :  Lien.  A  judgment  of  a  justice  of  the  peace,  filed  and  in- 
dexed in  the  office  of  the  clerk  of  the  district  court,  is  a  lien 
upon  after-acquired  property,  and  such  property  is  subject  to  the 
levy  of  an  execution  in  satisfaction  thereof. 

4. :   Res  Judicata:    Process:    Names.     If  process  in  an  action 

is  served  on  the  person  really  intended  to  be  sued,  although  a 
wrong  name  is  given  him  in  the  writ  and  return,  and  he  suffers 
a  default,  or,  after  appearing,  omits  to  plead  the  misnomer  in 
abatement,  and  judgment  is  taken  against  him,  he  is  concluded 
thereby,  and  in  all  future  litigations  he  may  be  connected  with 
the  suit  or  judgment  by  proper  averments. 

5. :    :    :    '.     In  such  a  case  the  defendant 

should  appear  and  object  by  motion,  in  the  nature  of  a  plea  in 
abatement,  to  being  designated  by  another  than  his  true  name. 
Failing  to  do  so,  he  will  be  concluded  by  the  judgment,  notwith- 
standing the  misnomer. 

Appeal   from   the  district  fourt   for  Adams   county: 
Harry  S.  Dungan,  Judge.    Affirmed. 

M.  A.  Hartigan,  for  appellant 

J.  A,  Qardiner  and  John  C.  Stevens,  caiitra. 
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Babnes,  J. 

Action  to  set  aside  a  sheriff's  deed  and  quiet  the  title, 
in  the  plaintiff',  to  certain  lots  in  the  city  of  Hastings. 
The  defendants  Ijad  the  judgment,  and  the  plaintiff  has 
appealed. 

The  evidence  which  was  received  by  the  trial  court, 
over  defendants'  objections,  sliows  tlie  existence  of  the 
following  facts:  In  the  year  1901  plaintiff,  a  married 
woman,  and  her  husband  resided  in  the  city  of  FTastings. 
The  husband  was  engaged-  in  tlie  business  of  repairing 
wagons,  and  to  carry  on  his  trade  he  borrowed  |100  of  tlie 
defendant  Norton,  and  gave  bis  promissory  note  therefor, 
payable  in  one  year  from  its  date.  Certain  ])ayiuents  W(*re 
made  thereon,  which  reduced  the  indebtcdnc^ss  to  |70. 
When  the  note  ])e(*ame  due  the  maker  was  unable  to  pay  it, 
and  after  waiting  some  time  Norton  agreed  to  an  exten- 
sion of  one  year  if  Jones  would  give  him  a  new  note  signed 
by  himself  and  his  wife.  The  note  was  executed  by  the 
plaintiff  and  her  husband.  It  was  not  paid  when  it  be- 
came due,  and  suit  was  brought  thereon  in  the  justice 
court  of  Adams  county  against  the  joint  makers,  the 
plaintiff  being  named  or  described  in  that  suit  as  "Emma 
A.  Jones."  Personal  service  of  summons  was  made  on  the 
plaintiff,  and  service  upon  her  codefcmdant  was  made  by 
leaving  a  copy  of  the  summcms  at  his  usual  x)lace  of  resi- 
dence. Both  of  the  defendants  defaulted,  and  a  jurlginent 
was  rendered  against  them  in  that  action  for  the  sum  of 
177.93.  Shortly  after  the  judgment  was  obtained  it  was 
transcripted  to  the  district  court  for  Adams  county,  and 
was  duly  filed  and  indexed  by  the  clerk  of  that  court.  At 
that  time,  and  for  nearly  a  year  thereafter,  the  plaintiff 
had  no  separate  estate  and  no  property  in  her  own  right 
of  anv  kind  whatsoever.  AAMthin  a  year  after  the  tran- 
script  was  filed  the  plaintiff  inherited  some  property  from 
her  father's  estate,  and  with  it  purchased  the  lots  in  ques- 
tion, which  were  conveyed  to  her  by  a  deed  of  general 
warranty,  in  which  she  was  described  by  the  name  of 
18 
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"Emily  Amanda  Jones."  On  the  8th  day  of  December, 
1908,  an  execution  was  issued  by  the  clerk  of  the  district 
court  upon  the  transcripted  judgment  and  delivered  to 
the  sheriff  of  Adams  county.  It  was  levied  upon  the  lots 
in  question;  they  were  appraised,  advertised  and  sold, 
and  were  purchased  by  the  defendant  Knosp.  In  due  time 
the  sale  was  confirmed,  and  by  the  direction  of  the  district 
court  the  sheriff  executed  a  deed  of  the  premises  to  the 
purchaser.  It  appears  that  when  confirmation  was  ap- 
plied for  the  mistake  or  discrepancy  of  the  plaintiif  s 
name  was  ascertained,  and  when  the  order  of  confirmation 
was  made  the  court  endeavored  to  correct  this  discrep- 
ancy without  the  service  of  notice  of  any  kind  upon  tlie 
plaintiff.  After  the  introduction  of  the  evidence  there 
was  a  general  finding  in  favor  of  tlie  defendants,  and  upon 
that  finding  this  action  was  dismissed. 

It  is  contended  by  appellant  that,  notwithstanding  tlie 
undisputed  facts  above  recited,  the  defense  of  coverture, 
which  she  might  have  successfully  made  in  the  suit  upon 
the  note,  is  still  available  to  her  in  this  collateral  action ; 
that  the  transcripted  judgment  never  became  a  lien  upon 
her  after-acquired  property,  and  that  such  property  was 
not  subject  to  levy  and  sale  thereunder. 

It  is  apparent  that  appellant's  first  contention  entirely 
ignores  the  binding  force  and  conclusiveness  of  the  tran- 
scripted judgment  which  was  rendered  against  her  in  the 
action  on  her  promissory  note.  It  must  be  observed  that 
it  was  not  not  shown  that  there  was  anything  contained 
in  that  instrument  which  indicated  that  she  was  a  mar- 
ried woman,  that  she  signed  it  as  security  for  the  payment 
of  her  husband's  debt,  that  she  did  or  did  not  intend  to 
bind  her  separate  estate,  that  she  was  not  the  principal 
maker  thereof,  or  that  she  did  not  directly  receive  the 
consideration  therefor.  If  any  of  the  facts  on  which  she 
bases  her  present  contention  existed,  she  should  have 
appeared  in  that  action  and  made  her  defense  known  to 
the  court.  If  she  had  appeared  and  defended,  tlie  matters 
of  which  she  now  seeks  to  avail  herself  would  have  been 
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a  complete  defense,  but  having  failed  to  thus  assert  her 
rights  she  is  fully  concluded  by  tlie  judgment  of  that 
court.  The  rule  is  well  settled  that  the  doctrine  of  res 
judicata  "applies  not  only  to  the  points  upon  which  the 
court  was  required  by  the  parties  to  pronounce  a  judg- 
ment, but  to  every  point  which  properly  belonged  to  the 
subject  matter  of  litigation,  and  which  the  parties,  exer- 
cising reasonable  diligence,  might  have  brought  forward 
at  that  time."  First  Nat.  Bank  v.  Oibson,  74  Neb.  232. 
"A  judgment  on  the  merits  in  the  trial  of  a  civil  action 
constitutes  an  effective  bar  and  estoppel  in  a  subsequent 
action  upon  the  same  claim  or  demand,  not  only  as  to  every 
matter  offered  and  received  to  sustain  or  defeat  the  claim 
or  demand,  but  also  as  to  any  other  admissible  matter 
which  might  have  been  offered  for  such  purpose."  Lotoe 
V,  Prospect  Hill  Cemetery  Ass^n,  75  Neb.  85.  It  is  also 
well  settled  that  a  judgment  by  default  is  just  as  con- 
clusive between  the  parties,  upon  all  matters  necessary  to 
support  the  judgment,  as  one  rendered  after  answer  and 
and  contest,  2  Black,  Judgments  (2d  ed.)  sec.  508;  Last 
Charwe  Mining  Go.  v.  Tyler  Mining  Co.,  157  U.  S.  683. 

It  was  contended  on  the  hearing  that  the  plaintiff  was 
not  served  with  summons  in  the  action  upon  the  note,  and 
the  record  discloses  that  she  testified  that  no  summons 
w^as  ever  served  upon  her.  We  find,  however,  that  her  testi- 
mony was  not  only  disputed  by  the  record  itself,  but  the 
officer  who  served  the  summons  testified  in  this  case  that 
he  was  acquainted  with  the  plaintiff,  and  that  he  actually 
delivered  to  her  a  cojw  of  the  summons  at  the  time  and  in 
the  manner  recited  in  the  record.  It  follows  that  this 
contention  must  fail;  and,  while  the  situation  is  a  regret- 
table one,  it  seems  to  have  been  caused  either  by  the 
neglect  or  ignorance  of  tlie  plaintiff  herself,  from  which 
we  are  unable  to  give  her  any  relief. 

It  is  further  contended  that  the  transcripted  judgment 
never  became  a  lien  upon  the  lots  in  question  because 
they  were  acquired  by  the  plaintiff  after  its  rendition,  and 
were  not  subject  to  levy  and  sale  thereunder.     Section 
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477  of  the  code  provides:  "The  lands  and  tenements  of 
the  debtor  within  the  county  where  the  judgment  is  en- 
tered, shall  be  bound  for  the  satisfaction  thereof,  from 
the  first  day  of  the  term  at  which  judgment  is  rendered. 
*  *  *  All  other  lands,  as  well  as  goods  and  chattels  of 
the  debtor,  si i all  be  bound  from  the  time  they  shall  be 
seized  in  execution."  It  was  held  in  Colt  v.  Du  Bois,  7  Neb. 
396,  that  the  lien  of  a  judgment  attaches  to  land  subse- 
quently aocjuired.  Section  561  of  the  code  provides  for 
filing  transcripts  of  judgments  rendered  by  justices  of 
the  peace  in  the  office  of  the  clerk  of  the  district  court. 
And  section  562  provides:  "Such  judgment,  if  the  tran- 
script shall  be  filed  in  term  time,  shall  have  a  lien  on  the 
real  estate  of  the  judgment  debtor,  from  the  day  of  the 
filing;  if  filed  in  vacation,  as  against  the  judgment  debtor 
«aid  judgment  shall  have  a  lien  from  the  day  of  the  filing, 
and  as  against  subsequent  judgment  creditors  from  the 
first  day  of  the  next  succeeding  term,  in  the  same  manner 
and  to  the  same  extent  as  if  the  judgment  had  been 
rendered  in  the  district  court."  Therefore,  it  cannot  be 
said  that  the  transcripted  judgment  was  not  a  lien  upon 
the  lots  in  question,  for  in  any  event,  upon  levy  of  tlie 
execution,  it  became  a  lien  thereon,  and  the  sale  there- 
under regularly  and  lawfully  made  and  confirmed  by  the 
district  court  vested  the  title  to  plaintiff's  lots  in  the 
purchaser. 

It  was  also  contended  that,  by  reason  of  the  fact  that 
plaintiff  was  designated  in  the' transcripted  judgment  a» 
"Emma  A.  Joncvn"  instead  of  "Emily  Amanda  Jones,"  the 
purchaser  at  the  exocaition  sale  obtained  no  title  as 
against  her  to  the  lots  in  question.  In  1  Black,  Judg- 
ments (2d  ed.)  see.  213,  it  is  s^iid:  "It  is  a  well  estab- 
lished rule  that  if  ])r(>cess  in  an  action  is  served  upon  the 
person  really  intended  to  be  sued,  although  a  wrong  name 
is  given  him  in  the  writ  and  return,  and  he  suffers  a  de- 
fault, or,  after  appearing,  omits  to  plead  the  misnomer 
in  abatement,  and  judgment  is  taken  against  him,  he  is 
concluded  thereby,  and  in  all  future  litigation  he  may  be 
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connected  with  the  suit  or  judgment  by  proper  averments." 
In  Ktihn  v.  Kilmer,  16  Neb.  6D9,  it  was  said:  ^^ Where  a 
judgment  is  rendered  and  execution  issued  against  Rosina 
Coons,  it  is  not  sufficient  reason  for  setting  aside  a  sah^ 
of  real  estate  made  on  such  execution  that  the  right  name 
of  the  defendant  is  shown  to  be  Rosina  Kuhn."  In  Davis 
r.  Jennings,  78  Neb.  462,  a  case  of  misnomer,  it  was  held, 
where  the  right  defendant  was  actually  sei-ved  with  a 
summons,  that  the  misnomer  was  no  ground  for  quashing 
the  writ  or  service;  tliat  in  such  a  case  the  defendant 
should  appear  and  object  by  motion  in  the  nature  of  a 
plea  in  abatement  to  being  designated  by  any  other  than 
his  true  name.  We  are  therefore  of  opinion  that  defend- 
ants' contention  upon  this  point  is  not  well  founded. 

Finally,  we  may  say  that  we  have  not  overlooked  Grand 
Island  Banking  Co,  v,  Wright,  53  Neb.  574;  Kocher  i;. 
Cornell,  59  Neb.  315,  and  other  cases  of  a  like  nature. 
But  it  must  be  observed  that  in  those  cases  the  defense 
of  coverture  was  interposed  in  due  time  and  before  final 

judgment. 

From  the  foregoing  it  seems  clear  that  the  judgment 
of  the  district  court  was  right,  and  is  therefore 

Affirmed. 


LoRENCE  Bowers,  appellant,  v.   r^incAGO,  Burlingtox 
&  QuiNCY  Railroad  Company,  appellee. 

Filed  April  20,  1912.     No.  16,678. 

1.  Hegligence:  Pleading:  Burden  of  Proof  :  Instructions.  Where  a 
plaintiff  pleads  and  relies  upon  one  or  more  specific  acts  or 
omissions  as  negligence,  which  are  denied  by  the  defendant,  and 
the  petition  contains  no  general  allegation  of  negligence,  the 
burden  of  proof  is  upon  the  plaintiff  to  establish  the  affirmative 
of  that  issue,  and  evidence  of  other  acts  of  negligence  may  prop- 
erly be  excluded,  and  it  is  not  error  to  so  instruct  the  jury. 


1 
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2.  Carriers:   Injury  to  Livb  ^tock:    Right  of  Recovery.    One  not  an 

owner  of,  and  not  beneficially  interested  in,  an  animal  alleged 
to  have  been  injured  by  the  negligence  of  another,  and  who  has 
no  assignment  of  the  owner's  right  of  action,  cannot  recover  for 
such  injury,  and  an  instruction  to  that  effect  is  proper. 

3.  Trial:    Instbuctionb  :    Failxtre  to  Request.     A  party.  In  order  to 

predicate  error  on  a  failure  of  the  court  to  instruct  'the  jury  with 
reference  to  his  theory  of  the  case,  must  tender  an  instruction 
on  such  theory. 

4.  Evidence  examined,  and  found  sufficient  to  sustain  the  verdict 

Appeal  from  the  district  court  for  Cass  county: 
Harvby  D.  Travis,  Judge.    Affirmed. 

Matthew  Gcring^  for  appellant. 

Byron  Clark  and  William  A.  Robertson,  contra. 

Baenes,  J. 

Action  in  the  district  court  for  Cass  county  for  dam- 
ages to  plaintiff's  live  stock  and  household  furniture  al- 
leged to  have  been  sustained  by  defendant's  negligence  as 
a  common  carrier  in  transporting  the  property  from 
Spencer,  in  Boyd  county,  to  Cedar  Creek,  in  Cass  county, 
Nebraska.  The  defendant  had  the  verdict  and  judgment, 
and  the  plaintiff  has  appealed. 

It  appears  that  the  plaintiff  chartered  a  box-car  of  the 
Chicago  &  Northwestern  Railroad  Company  at  Spencer, 
in  which  he  placed  his  live  stock,  consisting  of  a  stallion, 
a  gelding,  a  pony,  one  cow,  about  75  chickens,  and  some 
household  furniture,  and  routed  the  car  to  Omaha,  and 
thence  over  defendant's  railroad  to  Cedar  Creek;  that  he 
was  furnished  transportation  for  one  person  to  ride  in 
the  car  as  a  caretaker,  and  his  son  assumed  that  duty 
under  the  contract  of  shipment.  It  also  appears,  without 
dispute,  that  the  caretaker  rode  in  tlie  way-car,  and  paid 
no  attention  to  the  shipment  until  it  arrived  at  Omaha. 
There  is  a  conflict  of  evidence  as  to  whether  the  son  rode 
in  the  car  and  cared  for  the  shipment  from  that  point  to 
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Cedar  Creek,  or  whether  he  rode  in  a  passenger  coacli 
attached  to  the  train  in  which  the  box-car  was  placed. 
It  was  alleged  in. the  petition:  "Said  defendant  did  not 
safely  carry  and  deliver  said  horses,  pony,  cow,  cupboard, 
chairs,  chickens  and  other  personal  property,  as  it  had 
undertaken  to  do,  but,  on  the  contrary,  conducted  itself 
so  carelessly  in  and  about  carrying  and  transporting  the 
same  that  at  its  switch  yards  in  the  city  of  Plattsmouth, 
Nebraska,  the  defendant,  its  agents  and  servants,  well 
knowing  the  contents  of  said  car,  carelessly  and  negli- 
gently pushed,  switched  and  propelled  said  car  with  un- 
necessary and  unusual  violence  against  other  cars,  and  so 
carelessly  and  negligently  operated  its  locomotive,  cars 
and  train  that  the  said  horses,  pony,  cow  and  other 
proi)erty  herein  described  were  violently  throwTi  upon 
and  against  said  car  and  each  other,  so  that,  in  conse- 
quence of  said  negligence,  said  Percheron  stallion  received 
injuries  of  which  he  died  on  the  22d  day  of  March,  1909, 
and  the  other  horse  and  pony  injured  and  bruised,  one 
dozen  chickens  killed,  the  cupboard,  chairs,  rocking-chair 
and  other  household  furniture  injured  to  the  damage  of 
the  plaintiff  in  the  sum  of  $1,186,"  for  which  the  plaintiff 
prayed  judgment.  This  statement  was  denied  by  the  an- 
swer. The  x)etition  contained  no  other  allegation  of  neg- 
ligence or  damage  whatsoever. 

It  was  shown  by  the  evidence  that  shortly  after  the 
shipment  ai*rived  at  Cedar  Creek  the  stallion  showed  signs 
of  distress  and  illness,  from  which  he  afterwards  died. 
There  was  some  evidence  tending  to  show  that  the  otlier 
horses  and  the  cow  were  bruised  to  some  extent;  that 
some  of  the  chickens  died,  and  tliat  tlie  furniture  was  also 
scratched  and  damaged.  The  caretaker  testified  that  up 
to  the  time  the  car  reached  Plattsmouth  all  of  the  ship- 
ment was  uninjured,  and  the  live  stock  was  in  good  con- 
dition. He  also  testified  tlmt  while  the  car  was  in  the 
yards  at  that  place  it  was  so  rouglily  handled  that  the 
horses  and  cow  were  thrown  down,  and  the  furniture  was 
damaged  to  some  extent.     His  last  statement  was  flatly 
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contradicted  by  the  defendant's  witnesses,  and  the  jury, 
by  their  verdict,  resolved  that  question  against  the 
plaintiff. 

The  record  also  contains  evidence  from  which  the  jury 
might  reasonably  have  concluded  that  the  illness  and 
death  of  the  stallion  was  caused  by  confinement  in  the 
car,  lack  of  feed  and  water  and  want  of  proper  attention 
on  the  part  of  the  caretaker. 

It  is  plaintiff's  contention  that  the  district  court  erred 
in  giving  the  jury  paragraphs  3,  9,  13  and  14  of  the  in- 
structions given  on  his  own  motion.  The  first  three  in- 
structions complained  of  were  alike  in  substance,  and 
may  be  summarized  by  quoting  paragraph  9,  of  which 
complaint  is  made.  That  instruction  reads  as  follows: 
"You  are  instructed  that  the  plaintiff  must  show  by  a 
preponderance  of  the  evidence,  before  he  can  recover,  that 
the  proximate  cause  of  the  death  of  the  plaintiff's  stallion 
and  the  damage  to  the  other  property  in  the  car,  if  any 
there  was,  was  the  cai'eless  and  negligent  manner  in 
which  the  defendant's  agents  and  servants  switched  and 
•handled  said  car  and  handled  said  property  at  Platts- 
mouth,  and  it  is  immaterial  in  what  manner  defendant 
handled  the  car  at  Plattsmouth,  unless  you  believe  that 
such  negligent  and  careless  handling  at  said  place  caused 
the  sickness  from  which  the  stallion  died,  and  unless  the 
plaintiff  has  shown  by  a  preponderance  of  the  evidence 
that  naid  stock  and  personal  property  was  injured  on 
account  of  the  rough  handling  of  the  car  in  which  it  was 
carried  while  it  was  being  shipped,  which  was  not  ordi- 
narily incident  to  the  handling  of  cars  so  being  switched 
and  handled  by  engines,  your  verdict  will  be  for  the  de- 
fendant." 

Counsel  for  the  plaintiff  concedes  that  the  live  stock 
in  question  was  transported  under  a  contract  between 
the  plaintiff  and  the  defendant  in  charge  of  a  caretaker  or 
attendant,  and  that  if  by  reason  of  liis  negligence  or  the 
natural  propensities  of  the  live  stock,  under  the  condi- 
tions in  which  it  was  surrounded,  it  injured  itself,  then 
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defendant  would  not  be  liable,  and  that,  in  order  to  re- 
cover for  siidi  iujuries,  the  burden  of  proof  waft  on  the 
plainti£f  to  establish  by  a  preponderance  of  the  evidence 
the  si)eciflc  allegations  of  negligence  contained  in  his 
petition.  But  it  is  argued  that  as  to  the  household  goods, 
or  inanimate  property,  the  burden  was  upon  the  defend- 
ant to  prove  that  the  injury,  if  any,  to  such  property  wa« 
caused  either  by  an  act  of  God  or  the  public  enemy.  It 
may  be  conceded  that,  if  the  plaintiff's  petition  had  con- 
tained a  general  allegation  of  negligence,  this  contention 
would  have  been  well  founded.  But,  as  above  shown,  the 
I>laintiff  saw  fit  to  confine  his  allegations  and  proof  to  the 
specific  act  of  negligence  in  the  handling  of  the  car  in 
question  in  the  defendant's  yards  at  Plattsmouth.  He 
rested  his  whole  right  to  recover,  both  as  to  live  stock  and 
inanimate  proj^erty,  upon  this  ground  alone.  He  alleged 
his  damages  in  a  lump  sum  without  separating  the  items, 
and  therefore  he  is  in  no  position  to  complain  of  instruc- 
tions which  conform  to  the  issue  made  by  the  pleadings 
and  the  evidence  which  he  offered  to  sustain  it. 

In  Allen  v.  Chicago,  B.  &  Q,  R,  Co,,  82  Neb.  726,  it  was 
said:  "The  burden  of  proof  to  establish  the  affirmative  of 
an  issue  involved  in  an  action  rests  upon  the  party  al- 
leging the  facts  constituting  that  issue,  and  remains  there 
until  the  end."  Union  P.  R.  Co.  v.  Porter,  38  Neb.  226 ; 
Omnlia  Street  R.  Co,  v,  Clair,  59  Neb.  454.  "Where  a 
pleader  relies  upon  one  or  more  specific  acts  or  omissions 
as  negligence,  then  evidence  of  any  act  or  omission  not 
within  some  of  such  specifications  is  irrelevant.'^  Omaha 
d  R.  y.  R.  Co,  V.  Wright,  49  Neb.  456. 

In  Clere  v.  Chicago,  B.  &  Q.  R,  Co,,  77  Neb.  166,  it  was 
said:  "In  an  action  to  recover  damages  from  a  carrier  for 
injury  sustained  by.  live  stock  in  transit,  which  are  ac- 
companied by  the  awner  or  liis  agents,  the  burden  is  on 
the  owTier  to  show  that  the  loss  complained  of  was  oc- 
casioned by  the  carrier's  negligence.'^  Tlie  opinion  in 
that  case  makes  a  clear  distinction  between  cases  where 
the  live  stock  is  committed  exclusively  to  the  care  of  the 
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common  carrier,  and  where  it  is  shipped  under  a  contract 
by  which  the  owner  in  person  or  by  his  employees  accom- 
panies the  stock  for  the  purpose  of  caring  for  it  during 
transit.  It  was  there  said :  "We  think  these  cases  estab- 
lish the  rule  in  this  jurisdiction  that,  where  by  contract 
the  shipper  accompanies  his  live  stock  with  tenders  or 
caretakers,  no  presumption  of  negligence  on  the  part  of  , 
the  carrier  arises  merely  from  the  proof  of  the  fact  that 
loss  or  injury  has  attended  the  shipment,  but  the  burden 
is  on  the  shipper  to  show  that  the  loss,  if  any,  sustained 
was  occasioned  by  the  negligence  of  the  carrier."  This 
rule  is  sustained  by  the  courts  in  other  jurisdictions. 
Hmley  v,  Chicago,  M.  d  St.  P.  R.  Co,,  134  N.  W.  (la.) 
417;  Hosteller  v,  Iowa  C.  R.  Co,,  133  N.  W.  (la.)  748. 

Plaintiff  admits  this  to  fee  the  correct  rule,  for  in  his 
brief  he  says:  "As  to  the  transaction  which  took  place  in 
the  yards  at  Plattsmouth,  there  is  conflict  in  the  evidence, 
and  for  the  purpose  of  this  appeal  it  must  be  assumed 
that  the  verdict  of  the  jury  of  the  nonexistence  of  negli- 
gence on  the  part  of  the  railroad  company  was  estab- 
lished." This  being  conceded,  and  the  jury  having  found 
against  the  plaintiff  upon  the  only  ground  oh  which  he 
could  recover  under  his  pleadings,  and  the  plaintiff  hav- 
ing tendered  no  request  for  an  instruction  stating  his 
present  theory  of  the  case,  he  is  not  in  a  position  to  chal- 
lenge the  correctness  of  tlie  instructions  complained  of. 

Error  is  assigned  for  giving  instruction  14,  at  the  re- 
quest of  the  defendant,  w^hich  reads  as  follow^s:  "You  are 
instructed  not  to  allow  any  damages  to  plaintiff  on  ac- 
count of  the  pony,  in  this  action."  An  examination  of  tlie 
record  discloses  that  a  Mrs.  Wooster,  who  testified  for  the 
plaintiff,  stated  that  the  pony  belonged  to  her;  that  it 
was  her  personal  property,  and  was  bought  by  her  own 
money;  that  the  plaintiff  had  nothing  to  do  with  it  in 
any  way  of  ownership.  There  is  no  evidence  in  the  record 
sliowing,  or  tending  to  show,  that  her  claim  had  been  as- 
signed to,  or  was  the  property  of,  the  plaintiff.  There- 
fore the  court  did  not  err  in  giving  that  instruction. 
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A  careful  exaiuination  of  the  record  convinces  ns  that 
the  cause  was  fairly  tried,  and  the  verdict  of  the  jury  is 
sustained  by  the  evidence.  Therefore,  the  judgment  of 
the  district  court  is 


Afpibmed. 


Benjamin  Tait,  appellant,  v.  Robert  B.  Reid, 

appellee. 

Filed  Apbil  20,  1912.     No.  16,681. 

1.  Apx>eal:    Motion  for  New  Trial:    Review.     When  It  is  sought  to 

review  the  judgment  of  a  district  court,  no  motion  for  a  new 
trial  having  been  filed,  this  court  will  look  into  the  record  to 
ascertain  if  the  pleadings  state  a  cause  of  action  or  defense  and 
support  the  judgment  or  decree  accordingly,  but  it  will  not  go 
back  of  the  verdict  rendered  by  the  Jury  or  findings  of  fact  made 
by  the  trial  court  to  review  anything  done  or  any  proceeding 
had.    Johnson  v.  Songster,  73  Neb.  724. 

2.  Pleadings  examined,  and  found  sufficient  to  sustain  the  Judgment 

of  the  district  court 

Appeal  from  the  district  court  for  Lincoln  county: 
Hanson  M.  Grimes,  Judge.    Affirmed, 

William  E.  Shuman,  for  appellant. 

L.  E.  Ro<i(*h  and  Vrii^^sman,  Linville  d  Churchill,  contra. 

Baknes,  J. 

Action  in  the  district  court  for  Lincoln  county  upon  a 
foreign  judgment  aided  by  an  attachment  and  garnish- 
ment. 

It  appears  that  the  defendant,  wiio  formerly  resided  in 
the  state  of  Iowa,  on  the  11th  day  of  September,  1909, 
entered  into  an  agreement  with  one  Taylor  of  Cedar 
Rapids,  in  that  state,  to  purchase  a  tract  of  Lind  known 
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as  the  Taylor  addition  to  North  Platte,  in  Lincoln  county, 
Nebraska,  of  which  Taylor  was  the  owner,  for  an  agreed 
consideration  of  |13,000,  of  which  defendant  paid  tlie 
sum  of  f400.  Taylor  retained  the  legal  title,  but  agreed 
to  convey  the  land  to  the  defendant  Reid  upon  the  pay- 
ment of  the  balance  of  the  purchase  price.  By  the  terms 
of  the  agreement  Reid  was  to  have  the  right  to  enter  upon 
the  premises  for  the  purpose  of  showing  lots  and  making 
sales  thereof.  That  on  or  about  the  12th  day  of  Septem- 
ber of  that  year  defendant  and  his  wife  removed  from 
their  home  in  Cedar  Rapids,  Iowa,  to  North  Platte,  Ne- 
braska, to  engage  in  the  business  of  selling  real  estate; 
that  before  defendant  left  the  state  of  Iowa  the  plaintiff 
had  obtained  a  judgment  against  him  in  the  courts  of 
that  state ;  that  on  or  about  the  2d  day  of  February,  1910, 
plaintiff  commenced  this  action  upon  that  judgment,  in 
the  district  court  for  Lincoln  county,  and  obtained  a  writ 
of  attachment  tlierein,  which  the  sheriff  attempted  to  levy 
upon  the  real  estate  above  described,  and  garnishee 
process  was  served  upon  the  bank  in  North  Platte,  where 
defendant  and  his  wife  each  had  money  on  deposit.  Per- 
sonal service  was  had  upon  the  defendant  Reid,  who,  after 
entering  his  appearance,  filed  a  motion  to  dissolve  the 
attachment  for  the  reason,  among  others,  that  his  interest 
in  the  real  estate,  if  any,  was  not  subject  to  execution  or 
attachment.  Upon  the  trial  of  the  cause  the  district  court 
rendered  judgment  for  the  plaintiff,  ordered  the  bank 
to  pay  the  money  in  its  possession  into  court,  but  dissolved 
the  attachment  so  far  as  it  related  to  the  real  estate,  upon 
the  ground,  and  for  the  reason,  above  stated.  Prom  that 
part  of  the  judgment  the  plaintiff  has  brought  the  ease  to 
this  court  by  petition  in  error. 

In  1907  the  legislature  passed  an  act  to  provide  for 
appeals  to  the  supreme  court  in  civil  cases,  and  repealing 
the  statutory  provisions  then  existing  for  the  prosecution 
of  proceedings  in  error  to  the  supreme  court.  Laws  1907, 
ch.  162.  Since  that  law  went  into  effect  civil  cases  can 
only  be  brought  to  this  court  upon  appeal.    There  was  no 
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motion  to  dismiss  the  proceeding,  and  the  defendant  filed 
his  answer  within  the  time  allowed  by  law.  No  objection 
w^as  interposed  by  the  parties,  and  therefore  the  case  will 
be  treated  as  thongh  it  were  bronglit  here  by  appeal. 

An  examination  of  the  record  discloses  that  the  ques- 
tion here  presented  was  tried  upon  its  merits;  that  evi- 
dence was  introduced  in  the  form  of  affidavits  and  coun- 
ter affidavits,  together  with  considerable  oral  testimony 
showing  or  tending  to  show  the  defendant's  residence,  his 
interest,  if  any  he  had,  in  the  real  estate  in  question,  and 
this  evidence  seems  to  have  been  preserved  in  the  form  of 
a  bill  of  exceptions. 

The  record  further  dis(*loses  that  the  plaintiff  filed  no 
motion  for  a  new  trial,  and  the  alleged  error  of  which  he 
now  complains  was  never  presented  to  tlie  district  court 
for  its  consideration  or  detennination.  The  well-estab- 
lished rule  in  such  case  is  that  this  court  will  look  into 
the  record  to  ascertain  if  the  pleadiags  state  a  cause  of 
action  or  defense  and  support  tlie  judgment  or  decree 
accordingly,  but  it  will  not  go  back  of  tlie  verdict  rendered 
by  the  jury  or  findings  of  fact  made  by  the  trial  court 
to  review  anythiug  done  or  any  proceeding  had.  Johnson 
V.  Songster^  73  Neb.  724;  Storey  v.  Burns,  53  Neb.  535; 
Holmes  v.  Lin-coIn  Salt  Lake  Co.,  58  Neb.  74. 

An  examination  of  the  pleadings  and  affidavit  for  at- 
tachm^t  satisfies  us  that  they  are  sufficient  to  support 
the  decision  of  the  trial  court  and  sustain  the  findings  and 
judgment  appealed  from. 

Therefore,  the  judgment  of  the  district  court  is 

« 

Affirmed. 
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James  Whelan,  appellant,  v.  Union  Pacific  Railboad 

Company  bt  al.,  appellees. 

Piled  April  20,  1912.     No.  17,007. 

1.  Appeal:  Instructions.  *'It  is  not  error  for  the  court  to  Instruct  a 
a  Jury  as  to  the  legal  significance  of  uncontradicted  evidence  or 
admitted  facts."     Oelke  v,  Theis,  70  Neb.  465. 


2. :  .  Error  cannot  be  predicated  on  a  part  of  a  para- 
graph of  an  instruction  when  the  paragraph  as  a  whole  correctly 
states  the  law. 

3.  Adverse  Foesession:  Title  to  Stbeetts.  The  effect  of  chapter  79, 
laws  1899,  Is  to  prevent  any  one  from  obtaining  title  to  a  part 
of  a  public  street  In  any  city  or  village  within  this  state  by 
adverse  possession  only  since  the  passage  of  that  act 

Appeal  from  the  district  court  for  Douglas  county: 
William  A.  Redick,  Judge.    Affirmed. 

I.  J,  Dunn,  George  W.  Cooper  and  Charles  L.  Dtmdey, 
for  appellant. 

'  John  A,  Sheean,  contra. 

Barnes,  J. 

Action  to  recover  the  value  of  certain  real  estate  in  the 
city  of  Omaha  of  which  the  plaintiff  claimed  to  be  the 
owner,  and  which  he  alleged  had  been  wrongfully  taken 
from  him  by  defendants  to  his  damage  in  the  sum  of 
110,000,  for  which  he  prayed  judgment.  The  defendants 
denied  plaintiff's  ownership,  and  alleged  that  the  title  to 
the  land  in  controversy  was  in  the  city  of  Omaha;  that  it 
was  a  part  of  a  regularly  laid  out  i>ublic  street  of  that 
city  known  as  Eighth  street;  that  the  mayor  and  city 
council,  by  an  ordinance  duly  passed  and  approved  on  the 
19th  day  of  March,  1907,  had  granted  the  defendant,  the 
Union  Pacific  Railroad  Company,  the  right  to  lay  its 
tracks  over,  ui>on  and  across  said  Eighth  street;  that  the 
defendant   company,   acting  under   such    grant,   entered 
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upon  the  premises  and  did  nothing  otlier  than  was  neces- 
sary to  prepare  the  property  for  its  us(^  in  operating  its 
railroad  across  and  along  said  street.  Plaintiff,  by  his 
reply,  denied  the  allegations  of  the  answer,  and  upon  the 
issues  thus  joined  the  cause  was  tried  to  a  jury  in  the 
district  court  for  Douglas  county,  and  a  verdict  was  re- 
turned in  favor  of  the  defendants.  Judgment  was  ren- 
dered upon  the  verdict,  and  the  plaintiff  has  appealed. 

It  iippears  that  the  plaintiff,  to  maintain  the  issues  on 
his  part,  introduced  in  evidence  a  contract  of  sale  and  a 
quitclaim  deed  from  one  Albertina  Driftcorn  to  himself 
of  the  tract  of  land  in  question,  and  attempted,  by  oral 
evidence,  to  establish  his  title  by  adverse  possession  in 
himself  and  his  grantor  for  more  than  ten  years  next  be- 
foi*e  the  commencement  of  the  action. 

Plaintiff's  first  contention  is  that  the  court  erred  in 
permitting  the  defendants  to  cross-examine  the  witnesses 
Albertina  Driftcorn  and  her  husband  in  relation  to  stat< - 
ment6  tliey  had  made  at  different  times  to  various  persons 
to  the  effect  that  plaintiff  did  not  own  tlie  land  in  con- 
troversy, that  it  belonged  to  Cliarles  Driftcorn;  and  also 
in  admitting  a  letter  in  evidence  written  for  Mrs.  Drift - 
com  by  her  son  to  one  of  the  defendants,  in  which  she 
stated  that  the  land  was  owned  by  Cliarlie  Driftcorn,  and 
w^arned  defendant  not  to  buy  the  property  from  the  plain- 
tiff for  that  reason. 

It  appears,  without  dispute,  that  the  plaintiff  had  no 
title  to  the  land  in  question  other  tlian  such  as  he  ob- 
tained from  Mrs.  Driftcorn;  that  her  title,  if  any,  was 
acquired  by  adverse  possession  for  a  period  of  ten  years 
.prior  to  July  1,  1899;  and  that  during  the  pendency  of 
this  action  she  executed  the  quitclaim  deed  to  tlie  plain- 
tiff in  consideration  of  a  part  of  his  recovery,  if  any  there 
should  be.  Therefore,  her  statements  as  to  the  length  of 
time  she  occupied  the  property  in  controversy  and  her 
statements  relative  to  her  occupancy  and  ownership 
thereof  were  relevant  to  the  main  issue  in  the  case,  and 
this  contention  is  not  w^ell  founded. 
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Plaintiff  alleges  error  for  the  giving  of  instruction  No. 
7,  which,  in  effect,  withdrew  from  the  jury  the  issue  as  to 
whether  the  land  in  question  was  located  in,  and  was  a 
part  of,  Eighth  street.  By  the  plaintiff's  evidence,  and 
by  the  plat  found  in  the  bill  of  exceptions,  it  clearly  ap- 
pears that  the  land  in  controversy  is  situated  wholly  in 
Eighth  street  in  the  city  of  Omaha,  and  the  plaintiff  is 
bound  by  his  own  evidence.  That  fact  was  also  proved 
by  other  witnesses,  and  we  find  no  competent  evidence 
in  the  record  by  which  it  is  seriously  disputed.*  Such  be- 
ing the  condition  of  the  evidence,  it  was  proper  for  the 
trial  court  to  withdraw  that  question  from  the  considera- 
tion of  the  jury.  "It  is  not  error  for  the  court  to  in- 
struct a  jury  as  to  the  legal  significance  of  uncontradicted 
evidence  or  admitted  facts."  Oelke  v,  Theis,  70  Neb.  465 ; 
McDonald  v.  Tootle-Weakley  Millinery  Co.,  64  Neb.  577. 

It  is  contended  that  the  court  erred  in  giving  instruc- 
tion No.  6.  It  appeared  from  the  testimony  that  plain- 
tiff's grantor  erected  a  shack  or  small  shed  upon  the  land 
in  question,  and  it  wasf  claimed  that  she  thereby  took 
possession  of  the  entire  tract.  The  instruction  complained 
of  was  given  in  view  of  that  situation.  It  appears,  how- 
ever, that  only  a  part  of  the  instruction  is  quoted  in  plain- 
tiff's brief  and  assailed  by  him  as  erroneous.  An  examina- 
tion of  the  record  discloses  that  the  instruction,  as  a  whole, 
correctly  states  the  law  in  such  case.  Error  cannot  be 
predicated  on  a  part  of  an  instruction  when  the  instruc- 
tion as  a  whole  correctlv  states  the  law. 

Finally,  an  examination  of  the  record  discloses  that  the 
main  question  litigated  and  determined  in  the  trial  court 
was  that  of  adverse  possession  by  the  plaintiff's  grantor, 
and,  that  question  having  been  determined  by  the  jury 
upon  conflicting  evidence,  the  verdict  should  not  be  set 
aside  unless  found  to  be  clearly  wronff.  Ohio  Nat.  Bank 
V.  Gill  Bros.,  85  Neb.  718;  IjaniUs  d  Schick  v.  Watts,  82 
Neb.  359;  Teasdale  Commission  Co.  v.  Keckler,  85  Neb. 
712. 

A  careful  reading  of  the  record  satisfies  us  that  the 
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Driftcoms  unlawfully  eutered  upon  tliat  part  of  Eigbtli 
street  in  the  city  of  Omaha  now  in  controversy,  and  at- 
tempted to  ohtain  title  thereto  by  some  sort  of  a  claim  of 
adverse  possession;  that  the  plaint ifT'S  only  interest  in 
the  land  was  such  as  they  attempted  to  convey  to  him. 
In  order  for  the  plaintiff  to  have  any  standing  whatever, 
it  was  incumbent  upon  him  to  shoAV  by  a  prpi)ouderancc 
of  the  evidence  that  his  grantor  had  been  in  tlie  open, 
notorious,  exclusive  and  adverse  possession  of  tlie  tract 
of  land  in  question  for  more  than  ten  years  i)rior  to  the 
time  when  chapter  79,  laws  1899,  went  into  effect,  and  it 
clearly  appears  that  the  evidence  does  not  establish  that 
fact- 
It  follows  that  the  judgment  of  tlie  district  court  was 
right,  and  it  is  therefore 

Affirmed. 


E.  D.  McCall,  Receiver,  appellee,  v.  Richard  Bowen 

ET   AL.,   APPELLANTS. 
Filed  April  20,  1912.     No.  16,922. 

1.  Insurance:  Mutual  Companies:   Insolvency:    PRocEEDrNcs  Against 

Members.  An  action  by  the  receiver  of  a  mutual  insurance  com- 
pany; organized  under  cliapter  46,  laws  1899,  against  the  mem- 
bers to  recover  an  assessment  made  by  the  court  in  order  to  pay 
the  liabilities  of  the  insolvent  corporation  may  properly  be 
brought  in  a  court  of  equity  in  the  same  manner  as  an  action 
by  the  receiver  of  a  stock  corporation  against  its  stockholders  for 
a  like  purpose,  and,  in  such  case,  summons  may  be  issued  out 
of  the  county  in  which  the  action  is  brought  to  any  other  county 
In  the  state  in  which  a  defendant  resides  or  may  be  summoned. 

2.  liimitation  of  Actions:    Mutual  Insurance  Companies:     Suit  by 

Receiveb.  Where  the  directors  of  such  a  corporation,  before  it 
was  declared  insolvent,  levied  certain  assessments  which  wwe 
Invalid  because  not  made  in  accordance  with  law,  and  which 
were  afterwards  set  aside  by  the  district  court  in  the  proceedings 
to  wind  up  the  affairs  of  such  corporation,  the  cause  of  action 
against  members  for  assessments  made  by  the  receiver  under 

19 


■ 
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the  direction  of  the  court  was  not  barred,  although  the  invalid 
assessments  were  made  more  than  four  years  before  the  latter. 


;  Appeal  from  tlie  district  court  for  Lancaster  county: 

Albert  J,  Cornish,  Judge.    Affirmed. 

E.  P.  Holmes,  George  L.  De  Lacy,  J.  F.  Fults,  J.  C. 
McNerney,  F.  A .  Berry,  F,  D.  Hunker,  W,  L.  Kirkpatrwk^ 
J.  W.  Purintmi,  A\  ft,  Hitchcock  and  Tibbets,  Anderson 
&  BayloTy  for  appellants. 

E.  J.  Clements,  contra. 

Lbtton,  J, 

The  Hog  Raisers  Mutual  Insurance  Company  of  Lin- 
coln, Nebraska,  was  organized  in  April,  1899,  under  chap- 
ter 46,  laws  1899.    It  did  business  from  its  organization 
until  June,  1900,.  during  which  time  it  issued  about  560 
policies.     Losses  were   sustained   which   were  adjusted, 
audited  and  allowed  by  the  company.    On  the  6th  day  of 
June,  1900,  there  was  more  than  f  6,000  due  and  unpaid 
on    the    same.     Judgment    was    recovered    by    a  policy 
holder  on  an  unpaid  loss  arfd  an  execution  issued  thereon 
which  was  returned  wholly  unsatisfied.    Afterwards,  the 
creditor  began  an  action  in  the  district  court  for  Lan- 
caster county,  alleging  the  insolvency  of  the  company,  the 
issuance  and  return  of  the  execution,  that  the  officers  of 
the  company  have  failed  and  neglected  to  enforce  the 
statutory  liability  of  the  members,  or  to  collect  from  them 
the  necessary  funds  to  pay  the  judgment  and  the  other 
unpaid  losses,  and  praying  for  the  appointment  of  a  re- 
ceiver. 

Pursuant  to  this  application  the  plaintiff  was  ap- 
pointed receiver,  and  was  authorized  to  make  any  and  JiU 
assessments  necessary  to  pay  all  valid  obligations  existing 
against  the  company,  including  the  costs  and  expenses  of 
the  receivership,  and  to  collect  the  assessments  by  suit  or 
otherwise.    In  the  receivership  proceedings  claims  to  the 
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amount  of  |8,721  were  presented,  heard  by  the  court,  and 
allowed.  Afterwards,  the  receiver,  in  pursuance  of  an 
order  of  the  court,  made  an  assessment  upon  each  of  the 
members  for  his  proportionate  share  of  the  amount  neces- 
sary to  defray  the  losses  and  expenses.  This  assessment 
was  approved,  adopted  and  confirmed  by  the  court,  and 
the  receiver  was  ordered  and  directed  to  collect  the  same. 
A  number  of  members  paid  the  assessment,  but  a  large 
number  refused  to  pay.  This  suit  is  brought  to  recover 
this  assessDient. 

The  petition  herein  alleges  that  the  assessments  as 
made  would  be  sufficient  to  meet  all  claims  and  assess- 
ments, but  that  certain  of  the  defendants  have  removed 
from  the  state,  and  others  are  insolvent,  and  that  it  is 
necessary  that  a  court  of  equity  take  into  account  the 
losses  that  will  necessarily  result  from  these  facts,  and 
tliat,  ui)on  rendition  of  judgment  for  the  full  amount  of 
the  assessment,  the  court  should  determine  whether  ex- 
ecution should  issue  for  the  full  liability,  or  whether  in 
the  first  instance  an  execution  for  a  part  only  will  be 
adequate  for  the  collection  of  the  necessary  amount.  It 
is  further  alleged  that  this  action  is  ancillary  to  the  suit 
brought  to  wind  up  the  affairs  of  the  company,  that  sepa- 
rate and  independent  suits  against  each  of  the  members 
would  require  a  multiplicity  of  suits  and  excessive  and 
unnecessary  expenses,  and  that  the  plaintiff  is  without 
an  adequate  remedy  at  law.  The  prayer  is  that  a  several 
judgment  be  ent<?red  against  each  of  the  defendants,  that 
the  court  ascertain  the  amount  for  wliich  execution  sliall 
issue  in  the  first  instance  against  each  defendant,  and  for 
such  other  relief  as  may  be  equitable. 

A  large  number  of  the  defendants  live  and  were  served 
in  Lancaster  county,  but  many  are  residents  of  otlier 
counties.  Judgmcmt  was  entered  by  default  against  a 
number  of  defendants.  Trial  was  had  as  to  the  others 
who  were  served  and  judgments  rendered  against  them. 
Eighty  defendants  have  appealed  to  this  court.  Special 
appearances  objecting  to  the  jurisdiction  were  made  and 
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demurrers  were  filed  by  a  number  of  defendants  residing 
in  other  counties  than  Lancaster  upon  three  grounds. 
These  demurrers  for  the  most  part  set  forth,  first,  a  gen- 
eral demurrer;  second,  that  the  statute  of  limitations  had 
run ;  third,  that  the  causes  of  action  were  improperly 
joined.  The  special  appearances  and  demurrers  were 
overruled,  but  the  same  objections  were  carried  forward 
into  the  answers.  Tlie  answ^ers  plead  certain  assessments 
made  by  the  directors  while  in  control  of  the  comimny, 
that  such  assessments  were  suflScient  to  cover  and  pay 
the  losses  sustained  and  the  expenses  incurred  up  to  their 
respective  dates,  that  the  assessments  now  sought  to  be 
collected  are  to  cover  the  same  losses  as  the  assessments 
made'  by  the  directors,  and  that  the  cause  of  action  is 
barred  by  the  statute  of  limitations. 

In  reply  the  plaintiff  alleged  that  the  assessments  at- 
tempted to  be  made  by  the  directors  were  void,  and,  fur- 
ther, that  the  prior  assessments  were  by  the  court  de- 
clared invalid  and  set  aside  and  all  payments  made  upon 
the  same  were  credited  to  the  member  so  paying. 

The  appellants  argue  and  rely  upon  the  propositions 
that  the  court  erred  in  overruling  the  special  appearances 
and  the  demurrers  for  the  lack  of  jurisdiction  over  the 
person  of  defendants;  that  the  cause  of  action  is  barred; 
and  that,  there  being  no  proof  of  signature  to  the  appli- 
cation, the  evidence  does  not  sustain  the  judgment. 

The  question  as  to  whether  the  court  erred  in  overruling 
the  special  appearances  and  the  demurrers  depends  upon 
the  question  whether  this  is  a  proceeding  in  equity,  in 
which  all  of  the  defendants  have  a  common  interest  and 
where  the  powers  of  the  court  may  be  invoked  to  increase 
or  diminish  the  amount  each  defendant  may  be  compelled 
to  contribute  in  order  to  pay  the  losses  and  expenses,  or 
whether  it  is  an  action  at  law  in  which  each  defendant  is 
entitled  to  a  jury  trial.  This  question  must  be  determined 
from  a  consideration  of  the  statute  under  w^hich  the  cor- 
poration w^as  organized  and  whereby  the  rights,  duties 
and  liabilities  of  its  members  were  fixed.     If  the  policy 
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holders  in  a  mutual  insurance  couipany  organized  under 
the  act  of  1899  are,  in  point  of  fact,  stockholders  in  the 
corporation,  although  not  so  denominated  either  in  the 
suit  or  in  other  dealings  with  the  company,  their  rights 
and  liabilities  are  fixed  by  that  relation.  Under  section 
2  of  the  act  all  persons  who  take  insurance  in  the  com- 
pany become  and  continue  members  during  the  period 
their  insurance  is  in  force  and  no  longer,  and  it  is  pro- 
vided that  they  shall  sign  an  application  obligating  them- 
selves to  pay  all  assessments  made  for  losses  and  ex- 
penses while  they  continue  membei*s.  Section  4  provides, 
in  substance,  that  each  member  may  vote  in  person  or 
by  proxy  for  as  many  persons  as  there  are  directors  to  be 
elected,  or  to  cumulate  his  votes  or  distribute  tliem  as  he 
may  think  fit;  section  9,  that  a  member  may  be  sued  for 
failure  to  pay  an  assessment  for  30  days  after  personal 
notice  of  tlie  same;  section  14,  that  any  member  may 
withdraw  by  giving  notice  of  the  surrender  of  his  policy 
^^and  paying  his  or  her  share  of  all  unpaid  claims  or  lior 
bilities  of  such  company  for  losses  or  expenses  accruing 
while  a  member;'^  section  15,  "Bodies  Corporate.  Such 
company  shall  be  deemed  a  body  corporate  with  succes- 
sion, and  shall  possess  the  usual  powers  and  be  subject 
to  the  usual  duties  of  corj^orations  within  tlie  limitations 
of  this  act."  The  liabilities  of  a  member  of  a  company 
organized  under  this  act  are  fully  as  great  as  those  of  a 
stockholder  in  an  ordin^iy  stock  corporation.  It  is  im- 
material whether  the  members  of  this  body  corporate  be 
designated  as  members  or  stockholders,  because  during 
the  term  that  their  policy  of  insurance  covers  they  are  as 
essentially  members  of  the  corporate  body  as  owners  of 
stock  in  a  stock  corporation  are  of  such  a  corporation. 
2  May,  Insurance  (4th  ed.),  sees.  548,  549;  Huber  v, 
Martin^  127  Wis.  412;  Commonwealth  Mutual  Fire  Ins, 
Co.  V.  Hayden  Bros.,  60  Neb.  63G;  Straw  cC-  Ellsworth 
Mfg.  Co.  V.  Kilbourne  Boot  d  Shoe  Co.,  80  Minn.  125; 
Morgan  v.  Hog  Raisers  Mutual  Ins,  Co.,  62  Neb.  446; 
Sicing  v.  Karges  Furniture  Co.,  123  Mo.  A])p.  367. 
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Having  reached  the  conclusion  that  the  policy  holders 
are,  in  their  relation  to  the  corporation  and  in  respect  to 
their  liabilities  thereto,  virtually  stockholders  and  that 
they  occupy  with  respect  to  the  unpaid  assessments  the 
same  position  with  reference  to  the  corporation  debts 
that  stockholders  whose  subscriptions  are  unpaid  do  in 
stock  corporations,  the  question  as  to  the  proper  method 
of  collecting  funds  to  pay  the  liabilities  after  the  corpora- 
tion is  insolvent  and  has  passed  into  the  handB  of  a  re- 
ceiver is  easily  solved.  In  this  jurisdiction  it  is  settled 
law  that  such  an  action  must  be  brought  in  equity  by  the 
receiver  against  all  of  the  stockholders  jointly.  It  would 
be  a  useless  repetition  to  set  forth  at  length  the  reasons 
for  this  rule.  They  may  be  found  plainly  set  forth  in  the 
opinions  in  the  following  cases:  Farmers  Loan  d>  Tnmt 
Go.  V.  Funk,  49  Neb.  353;  German  Nat  Bank  v.  Farmers 
d  Merchants  Bank,  54  Neb.  593;  Emanuel  v!" Barnnrdy  71 
Neb.  756 ;  Brouon  v.  Brvnk,  57  Neb.  607 ;  Yan  Pelt  v.  Oard- 
ner,  54  Neb.  701 ;  Fremont  Package  Mfg.  Go.  v.  Storey ,  2 
Neb.  (Unof.)  325;  Reed  v.  Burg,  2  Neb.  (Unof.)  117. 

Appellants  rely  upon  the  opinion  of  this  court  in 
Burke  v.  Schecr,  89  Neb.  80,  but  that  case  is  not  in  point. 
The  insurance  company  involved  in  the  Sehcer  case  wa*s 
organized  under  a  different  statute  which  limits  the  lia- 
bilities of  the  members  to  the  amount  of  the  obligations 
expressed  in  tlie  application,  which  provided  tliat  mem- 
bers could  not  he  compelled  to  pay  more,  and  also  pre- 
scribed the  form  of  action- by  which  such  liability  could 
be  enforced. 

We  are  satisfied  that  a  court  of  equity  is  the  proper 
forum,  and  that  summons  may  issue  out  of  the  district 
court  in  Lancaster  county  to  any  county  in  this  state 
wherein  one  of  the  defendants  resides  or  may  be  sum- 
moned; and  that  proper  service  therein  will  vest  the  dis- 
trict court  for  Lancaster  county  with  jurisdiction. 

It  is  next  contended  by  a  number  of  the  appellants  that 
the  statute  of  limitations  had  run  upon  the  cause  of  action 
against  each  of  said  defendants.  The  argument  is  made 
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that  because  the  directors  in  1899  and  1901  made  certain 
assessments  for  the  purpose  of  paying  some  of  the  saaie 
claims  which  were  allowed  by  the  court,  and  to  pay  whicli 
the  assessfiient  sued  upon  was  levied,  the  cause  of  action 
accrued,  and  that  to  the  amount  of  such  assessment  the 
bar  of  the  statute  has  fallen.  These  assessments  were  not 
paid  by  the  appellants.  The  record  discloses  that  the  as- 
sessments made  by  the  directors  did  not  comply  with  the 
requirements  of  the  statute,  in  that  they  did  not  confine 
the  liability  of  each  member  to  the  losses  sustained  during 
the  time  covered  by  his  policy,  and  that,  recognizing  this 
fact,  the  attempt  to  enforce  their  payment  was  afterwards 
abandoned.  The  assessment  was  one  which  the  board  of 
directors  had  no  power  to  make,  and  which  they  could  not 
compel  a  member  to  submit  to  if  he  chose  to  resist  the 
payment.  Such  an  assessment  could  have  no  binding 
force,  and  cannot  be  set  up  as  a  defense  against  an  at- 
tempt by  the  receiver  to  collect  suflBcient  funds  to  pay  the 
just  debts  of  the  corporation.  Davis  v,  Oshkosh  Mutual 
Fire  Ins.  Co.^  82  Wis.  488;  (rrcat  Western  Telegraph  Co, 
V.  Bumh4im,  79  .Wis.  47;  Boiven  i\  Kuehn,  79  Wis.  53; 
Union  Savings  Bank  v.  Letter,  145  Cal.  696,  79  Pac.  441. 
Moreover,  upon  a  showing  made  by  the  receiver  in  the 
principal  case  and  upon  his  application,  the  district  court 
found  "that  all  the  assessments  made  by  tlie  defendant 
upon  its  members  were  irregular  and  not  in  coufonnity 
with  the  provision  of  the  st«itute  of  Nebraska,  and  shonhl 
be  and  the  same  are  hereby  set  aside."  We  are  of 
opinion  that  this  finding  and  decree,  having  been  made  in 
a  direct  proceeding  to  which  the  corporation  was  a  party, 
is  binding  ux)on  all  of  its  members  and  cannot  be  collater- 
ally attacked  in  this  ancillary  proceeding.  The  appellants 
are  as  much  bound,  by  the  proceedings  of  the  district 
court  in  this  respect  as  they  are  with  respect  to  tlie  allow- 
ance of  claims  against  the  corporation  and  to  the  amount 
of  the  assessments  necessarv  to  be  made.  AVe  are  of 
opinion  that  the  statute  of  limitations  is  no  bar  to  this 
proceeding  in  this  respect. 
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From  an  examination  of  the  pleadings  and  the  evidence, 
we  are  satisfied  tliat  the  claim  that  there  is  not  sufficient 
proof  that  the  defendants  signed  the  application  is  un- 
tenable. We  think  it  unnecessarj'^  to  set  out  at  length  the 
pleadings  referred  to  or  the  evidence,  but  it  is  sufficient 
to  satisfy  us  that  the  decree  of  the  district  court  in  this 
respect  is  correct. 

We  find  no  error  in  the  record,  and  the  judgment  of  the 
district  court  is 

Affirmed. 


Philip  S.  Rine,  appellee,  v.  John  A.  Rtnb^  Administra- 
tor, ET  AL.,  appellees;  William  von  Gahlen  et  al., 
appellants. 

Filed  April  20,  1912.     No.  16,673. 

1.  Parties:  Actions  Affecting  Personalty  of  Decedent.   The  executor 

or  administrator,  in  actions  affecting  decedent's  personal  property 
in  due  course  of  administration,  is  the  proper  party  to  prosecute 
or  defend,  but  an  exception  to  that  rule  permits  an  heir  or 
legatee  to  appear  in  a  suit  to  protect  his  own  rights,  where  there 
is  collusion  between  parties  asserting  adverse  interests  and  the 
legal  representative  of  decedent. 

2.  Judgment:    Opening.     Under  section  82  of  the  code,  providing  that 

"a  party  against  whom  a  judgment  or  order  has  been  rendered 
without  other  service  than  by  publication  in  a  newspaper,  may 
at  any  time  within  five  years  after  the  date  of  the  judgment  or 
order  have  the  same  opened  and  be  let  in  to  defend,"  relief  may 
be  granted  after  the  expiration  of  the  five-year  period,  where 
notice  was  given  and  a  sufficient  showing  made  within  the  statu- 
tory time. 

3.  :    :    Amendment  of  Affidavit.     In  an  application  for 

relief  under  section  82  of  the  code,  providing  for  the  opening  of 
a  judgment  within  five  years,  the  authentication  of  the  affidavit 
in  support  of  the  application  may  be  amended  after  thte  five- 
year  period  has  expired,  where  the  showing  In  other  respects 
meets  the  statutory  reqiiirrments  and  notice  of  the  application 
was  given  within  the  time  limited. 
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Appeal  from  the  district  court  for  D.o(lge  county: 
Conrad  Hollenbeck,  Judge.    Reversed  with  directions. 

8.  L.  Geisthardt  and  John  W.  Ch'uham,  for  appellants. 
Frank  Dolezal  and  Smyth,  Smith  &  Schall,  contra. 

KOSE,  J. 

This  is  an  application  by  Willielm  von  Gahlen,  Wilhelm 
Grunewald  and  Heinrich  Steinacker  for  relief  under  sec- 
tion 82  of  the  code,  which  provides:  "A  party  against 
whom  a  judgment  or  order  has  been  rendered  without 
other  service  than  by  publication  in  a  newspaper,  may  at 
any  time  within  five  years  after  the  date  of  the  judgnient 
or  order  have  the  same  opened  and  be  let  in  to  defend." 
The  application  was  denied,  and  the  applicants  named 

have  appealed. 

The  decree  which  applicants  stn^k  to  open  was  rendered 
June  27,  1904,  in  a  suit  wherein  Philip  S.  Rine  is  plain- 
tiff In  Dodge  countv  he  owned  a  tract  of  laud  incum- 
bered by  mortgages  aggregating  |G,000.  Carl  Hembeck 
was  mortgagee,  but  died  before  the  de1)t  was  paid  or  the 
present  suit  instituted.  According  to  the  pt^tition  plain- 
tiff sought  to  determine  judicially  the  ownersliip  of  the 
mortgages,  to  make  payment  of  the  amount  due  thereon, 
and  to  discharge  the  liens  on  his  land.  The  defeii.laiits 
were  John  A.  Rine,  administrator  of  the  estate  of  Carl 
Hembeck,  deceast^d,  Laura  Rine,  Louise  Steinacker, 
William  von  Gahlen,  William  Grunewald  and  the  un- 
known heirs  of  Carl  Hembeck,  deceased.  A  summons  was 
personally  served  on  the  administrator  and  Laura  Rine, 
but  there  was  no  service  on  the  other  defendants  except 
by  publication  in  a  newspai)er. 

In  his  petition  plaintiff  alleged :  Defendants  Steinacker, 
von  Gahlen  and  Grunewald  are  resi.ectlvely  niece  and 
nephews  of  Hembeck  and  are  legatees  under  his  will. 
Hembeck  died  without  issue  and  without  leaving  surviving 
him  a  wife.    Defendant  Laura  Rine  is  a  niece  of  tlie  de- 
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ceased  wife  of  Hembeck.  They  adopted  and  raised  lier  as 
their  daughter,  and  she  asserts  that  she  cared  for  them 
under  an  agreement  that  after  the  death  of  both  the  bal- 
ance due  on  the  mortgages  should  belong  to  her.  In  mak- 
ing a  testamentary  disposition  of  his  property  Hembeck 
omitted  to  change  his  will  to  conform  to  the  agreement 
described,  and  John  A.  Rine  as  administrator  claims  the 
mortgage  securities.  The  legatees  and  heirs  of  Hembeck 
are  interested  in  tlie  mortgages.  Plaintiff  prayed  that 
defendants  be  required  to  interplead  and  establish  their 
respective  interests,  that  he  be  permitted  to  pay  the  debt 
to  the  parties  entitled  thereto,  and  that  the  liens  on  his 
laud  be  dis(^harged.  By  answer  the  administrator  ad- 
mitted that  he  claimed  the  mortgages,  but  otherwise  de- 
nied the  allegations  of  the  petition.  Laura  Rine  answered 
that  she  entered  into  and  performed  the  contract  men- 
tioned in  the  petition  and  that  she  was  o^vTier  of  the 
mortgages.  The  other  defendants  made  default.  Juno 
27,  11)04,  the  trial,  court  decreed  tliat  Laura  Rine  was  the 
owner  of  the  mortgages  and  granted  plaintiff  the  relief 
l)rayed  by  him. 

June  24,  1909,  defendants  von  Gahlen,  Grunewald  and 
Heinrich  Steinacker,  the  latter  claiming  to  be  the  sole 
surviving  heir  of  defendant  Louise  Steinacker,  who  died 
April  22,  1899,  filed  a  motion  to  vacate  the  decree  on  the 
ground  that  they  had  no  knowledge  or  notice  of  tlve  action 
or  opiK>rtunity  to  make  a  defense,  that  no  service  was  liad 
upon  them  except  by  publication  in  a  newspaper,  and 
that  five  years  had  not  elapsed  since  the  eutiy  of  the  de- 
cree. Notice'  of  this  motion  was  served  on  plaintiff  and 
Laura  Rine  June  24,  1909,  and  on  John  A.  Rine  the  next 
day.  The  notice  was  accomi)anied  by  affidavits  of  the 
applicants  that  they  had  no  knowledge  of  the  pendency 
of  the  suit  until  July  14,  1908,  and  that  they  had  no 
opportunity  to  make  a  defense.  Witli  their  motion  the 
applicants  filed  an  answer  admitting  their  relationship 
to  Carl  Hembeck,  deceased,  but  denying  tlie  «illegations 
on  which  Laura  Rine's  claiju  of  ownerslnp  of  the  mort- 
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gages  is  based,  and  alleging  that  John  A.  Rine  had  entered 
into  a  fraudulent  and  collusive  conspiracy  with  her  and 
the  plaintiff  to  avoid  the  payment  of  the  mortgages.  It  is 
further  alleged  in  the  answer  that  plaintiff,  Philip  S. 
Rine,  is  the  husband  of  defendant  Laura  Rine  and  that 
they  are  the  parents  of  defendant  Jolin  A.  Rine;  that  the 
Rines,  foe  the  purpose  of  defrauding  the  applicants  out 
of  the  estate  to  which  they  are  entitled  under  the  duly 
probated  will  of  Carl  Hembeck,  deceased,  entered  into  a 
fraudulent  agreement  and  conspiracy  to  have  John 
A.  Rine  appointed  administrator  and  to  have  Philip  S. 
Rine  bring  the  suit  at  bar  for  the  purpose  of  divesting  the 
applicants  of  tlieir  interests  in  the  mortgages;  that  the 
pendency  of  the  action  was  concealed  from  applicants  for 
the  same  purpose;  that  iiiuler  the  will  each  of  the  appli- 
cants is  entitled  to  $750  and  interest,  and  that  applicant 
von  Gahlen  is  entitled  to  the  residuary  estate.  There  is  a 
prayer  for  a  dismissal  of  the  action  and  ifor  a  denial  of  the 
relief  demanded  bv  defendant  Laura  Rine.  As  alreadv 
stated,  the  hearing  on  tlie  application  to  open  the  original 
decree  resulted  in  a  judgment  denying  relief  to  the  ap- 
plicants. 

1.  On  appeal  applicants  argue  that  they  complied  with 
the  statute,  that  the  decree  should  have  been  opened,  that 
they  should  have  been  allowed  to  make  their  defense,  and 
that  the  refusal  of  the  trial  court  to  grant  them  relief  was 
error.  The  first  proposition  argued  by  the  Rines  to  sus- 
tain the  action  of 'the  trial  court  is  that  ap])licants  have 
no  such  interest  in  the  decree  of  June  27,  1904,  as  entitles 
them  to  have  it  vacated.  In  this  connection  the  following 
principle  is  invoked :  "A  party  against  whom  a  judgment 
or  decree  has  been  rendered,  ui)on  service  by  publication, 
must  show  that  he  has  an  interest  in  the  subject  of  the 
action  and  that  he  is  entitled  to  be  heard  in  a  defense 
thereto,  before  he  can  be  entitled  to  have  the  decree  or 
judgment  set  aside  under  the  provisions  of  section  82  of 
the  civil  code."  Pmrell  v.  McDoxrell,  16  Neb.  424.  The 
doctrines  relied  upon  to  prevent  a  reversal  are:   An  ex- 
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ecutor  or  administrator  represents  the  persons  to  whom 
the  personalty  of  decedent  devolves,  and  in  the  execution 
of  his  trust  his  acts,  in  the  absence  of  fraud  or  collusion, 
bind  them.  In  his  representative  capacity  he  has  a  right 
to  the  possession  and  control  of  the  personal  property  of 
the  estate  in  course  of  administration,  without  interfer- 
ence from  the  legatees  or  next  of  kin,  and  during  that 
time,  in  actions  affecting  such  property,  he  is  the  proper 
party  to  prosecute  or  defend.  2  Woerner,  American  Law 
of  Administration  (2d  ed.)  sees.  322-324.  These  rules  are 
of  universal  application-  Cases  cited  in  note  in  Bu- 
chanan V.  Buchunan^  22  L.  E.  A.  n.  s.  454  (75  N.  J.  Eq. 
274).  The  rules  stated  were  established  because  they  are 
necessary  to  the  proper  performance  of  the  duties  of  ex- 
ecutors and  administrators  and  because  they  are  essential 
to  the  protection  and  preservation  of  the  estates  of  de- 
ceased persons  and  to  the  enforcement  of  the  rights  of 
heirs  and  legatees.  There  is,  however,  a  recognized  ex- 
ception to  such  rules.  They  cannot  be  successfully  in- 
voked in  litigation  to  protect  a  deceased  person's  legal 
representative  in  the  betrayal  of  his  trust,  in  corrupt  or 
fraudulent  conduct,  in  the  si)oilation  of  an  estate,  or  in  the 
wrongful  and  fraudulent  refusal  to  prosecute  or  defend 
suits.  Nor  can  litigants  who  fraudulently  collude  with 
an  executor  or  administrator  for  such  unlawful  and  dis- 
lionest  purposes  gain  an  illegal  advantage  or  preserve  the 
fruits  of  their  T\Tongdoing  by  invoking  the  principle  that 
such  a  representative  alone  can  act  in  litigation  for  the 
persons  to  whom  personalty  of  the  decedent  devolves.  The 
exception  to  the  general  rules  permits  an  heir  or  legatee 
to  appear  in  a  suit  to  protect  his  own  rights,  where  there 
is  collusion  between  parties  asserting  adverse  interests 
and  tlie  legal  representative  of  decedent.  jCases  recog- 
nizing the  exception  are  cited  in  the  note  to  which  refer- 
ence has  been  made.  Buchdnan  v.  Buchanan^  22  L,  B.  A. 
n.  s.  454  (75  N.  J.  Eq.  274).  In  a  petition  alleging  that 
two  of  the  applicants  are  interested  in  the  mortgages  in 
controversy,  plaintiff  made  them  defendants,  and  by  their 
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answer  they  have  all  brought  themselves  witliin  the  ex- 
ception mentioned.  They  are  clearly  parties  within  the 
meaning  of  section  82  of  the  code,  and  as  such  are  entitled 
to  make  a  defense  under  the  circumstances  disclosed  by 
their  motion,  affidavits  and  answer, 

2.  Another  point  urged  to  justify  the  trial  court  in 
refusing  to  open  the  judgment  is  tliat  relief  under  section 
82  of  the  code  must  be  granted  within  five  yeans  from  tlie 
rendition  of  the  judgment.  Not  having  presented  their 
application  to  the  trial  court  for  determination  until  after 
the  statutory  period  expired,  and  no  relief  having  been 
granted  to  applicants  within  that  time,  it  is  argued  that  it 
was  too  late  to  open  the  judgment. 

The  statute  provides:  "A  party  against  whom  a  judg- 
ment or  order  has  been  rendered  witliout  other  service 
than  by  publication  in  a  newspaper,  may  at  any  time 
within  five  years  after  the  date  of  the  judgment  or  order 
have  the  same  opened  and  be  let  in  to  defend ;  before  tlie 
judgment  or  order  shall  be  opened,  the  applicant  shall 
give  notice  to  the  adverse  party  of  his  intention  to  make 
sueh  an  application,  and  shall  file  a  full  answer  to  the 
petition,  pay  all  costs,  if  the  court  require  them  to  be 
paid,  and  make  it  appear  to  the  satisfaction  of  the  court, 
by  affidavit,  that  during  the  pendency  of  the  action  he 
had  no  actual  notice  thereof  in  time  to  appear  in  court 
and  make  his  defense."  This  is  clearlv  a  remedial  statute 
within  rules  formerly  announced  by  this  court  and  should 
be  liberally  construed  with  a  view  to  supi)ressing  the  mis- 
chief at  which  the  legislation  is  directed  and  to  advancing 
the  remedy.  BuckmaMer  v.  McElroy,  20  Neb.  557.  The 
code  itself  requires  a  liberal  construction  of  the  language 
quoted.  Code,  sec.  1.  Construing  section  82  of  the  code, 
this  court  in  Scuvage  v,  Aiken,  14  Neb.  315,  said:  "The 
right  to  relief  by  a  party  who  has  not  been  actually  before 
the  court,  nor  had  actual  notice  of  the  proceeding  against 
him,  is  earned  by  his  appearing  and  claiming  it,  and  doing 
the  things  required  of  him  by  the  statute,  within  the  time 
therein  limited,  and  the  power  of  the  court  to  grant  the 
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relief  continues  until  it  is  exercised.'*  Where  notice  has 
been  given  and  a  suflScient  showing  made  within  five 
years,  the  court  may  grant  relief  afterward.  Merriam  v. 
Gordon^  17  Neb.  325;  Nornhorg  v.  Larson ,  69  Minn.  344. 
3.  It  is  further  contended  that  the  affidavits  were  not 
sufficient  to  make  it  appear  to  the  satisfaction  of  the  trial 
court  that  during  the  pendency  of  the  action  applicants 
had  no  notice;  that  when  originally  filed  the  affidavits 
were  not  sufficiently  authenticated;  that  on  November  6, 
1909,  after  the  time  for  making  a  showing  had  expired, 
applicants  asked  leave  to  withdraw  their  affidavits  and  to 
amend  them  by  adding  thereto  the  certificate  of  Gteorge 
Eagem  Eager,  Consul  of  United  States  at  Barmen;  that 
such  leave  was  granted  over  the  objections  of  the  Eines; 
and  that  for  these  reasons  the  refusal  of  the  trial  court  to 
open  the  judgment  was  correct.  The  position  thus  taken 
is  also  untenable.  Within  five  years  applicants  made 
their  motion,  gave  proper  notice  and  filed  their  answer 
and  affidavits.  The  affidavit  of  each  contained  the  state- 
ments required  by  statute.  These  statements  remain  un- 
changed. The  objection  to  the  affidavits  is  not  that  any 
material  statement  is  wanting,  but  that  the  evidence  of 
affiants'  having  sworn  to  the  statements  before  a  proi)er 
officer  is  insufficient.  In  this  connection  it  is  asserted 
that  the  notary's  seal  does  not  disclose  the  impression  re- 
quired by  law.  The  record  makes  it  clear  that  the  trial 
court,  notwithstanding  the  objections,  permitted  appli- 
cants to  withdraw  the  affidavits  and  to  amend  them  in  the 
manner  stated,  and  that  aft^  they  had  been  amended 
they  were  received  in  evidence.  The  original  affidavits  as 
amended  are  not  in  the  bill  of  exceptions,  and  the  copies 
do  not  show  any  infirmity  in  regard  to  the  seal  of  the 
notary  or  in  any  other  respect.  If  the  amendments  were 
properly  allowed,  there  is  nothing  to  show  that  they 
should  not  be  considered  in  support  of  the  application  to 
open  the  decree.  Were  the  affidavits  amendable?  Section 
1  of  the  code  declares  that  "all  proceedings  under  it  shall 
be  liberally  construed  with  a  view  to  promote  its  object 
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and  assist  the  parties  in  obtaining  justice."  Section  144 
provides  that  ^'whenever  any  proceeding  taken  by  a  party 
fails  to  conform,  in  any  respect,  to  the  provisions  of  this 
code,  the  court  may  permit  the  same  to  be  made  conform- 
able thereto  by  amendment."  In  Knox  County  Bank  v. 
Doty,  9  Ohio  St.  505,  it  is  said:  "A  motion  to  vacate  a 
judgnu^nt  for  irregularity  is  a  ^proceeding'  authorized  by 
the  code,  and,  as  such,  is  amendable."  This  rule  is  the 
same  under  the  code  of  this  state.  When  the  motion  of 
applicants  was  submitted  to  the  trial  court,  tliey  were 
entitled  to  relief  under  section  82  of  the  code.  The  re- 
fusal of  the  trial  court  to  grant  it  cannot  be  justified  on 
any  ground  presented  on  this  api)eal. 

The  judgment  is  therefore  reversed  and  the  cause  re- 
manded to  the  district  court,  with  directions  to  open  the 
original  decree  and  to  allow  applicants  to  make  their  de- 

f(mse. 

Reversed. 


M.  G.  Sibert  et  al.,  appetj^ees,  v.  P.  E.  Hostick, 

APPELLANT. 
Fn.ED  April  20,  1912.     No.  16.675. 

1.  Appeal:   Confltcti>'q  Evidence.    On  an  Issue  of  fact  submitted  to  a 

jury,  their  finding,  unless  clearly  wrong,  is  conclusive  In  the 
appellate  court,  where  the  evidence  is  conflicting. 

2.  Iiandlord  and   Tenant:    Lease:     Breach  by  Lessor:     Measure  of 

Damages.  In  a  suit  by  a  lessee  against  tha  lessor  for  breach  of 
contract  to  surrender  possession  of  the  demised  premises,  the 
measure  of  damages  is  the  difference  between  the  rental  value  of 
the  leased  property  and  the  rent  reserved  in  the  lease,  and  in 
addition  such  special  damages  as  are  shown  by  the  petition  and 
the  proofs  to  have  necessarily  resulted  from  defendant's  breach 
of  agreement. 

3.  Evidence:     Admissions    in    Pleading.      In    proving    an    admission 

against  defendant  by  an  averment  of  his  answer,  plaintiff  is  only 
required  to  offer  so  much  of  the  pleading  as  is  necessary  to  show 
the  admission,   where  the  severing  of   the  admission  does  not 
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pervert  its  sense  or  change  the  meaning  of  other  language  of 
the  pleader. 

4.  (Contracts:  Constbuction  by  Pabties.  The  interpretation  which  the 
parties  to  a  contract  put  upon  it  may.  In  that  respect,  determine 
their  rights  under  It 

Appeal  from  the  district  court  for  Nuckolls  county: 
Leslie  G.  Hurd,  Judge.    Affirmed. 

O.  H.  Bailey  and  H.  A.  Bruhaker,  for  appellant 

H.  N,  Marshall  and  R,  D.  Sutherland,  contra. 

Rose,  J. 

By  written  contract  dated  August  11,  1908,  defendant 
leased  to  plaintiffs  a  section  of  land  in  Kuckolls  county 
from  March  1,  1909,  to  March  1,  1914.  Plaintiffs  paid 
|200  down,  and  agreed  to  pay  an  annual  rental  of  f  1,200, 
one-half  on  March  1st  of  each  year  and  the  other  half  on 
January  1st  following.  The  second  payment  'was  to  be 
secured  March  1st  each  year  by  a  note  and  a  mortgage  on. 
the  crops.  Plaintiffs  allege  that  they  tendered  to  defend- 
ant March  1,  1909,  $400  and  the  stipulated  note  and  mort- 
gage for  IfiOO,  and  at  the  same  time  demanded  possession 
of  the  demised  premises,  which  was  refused.  This  is  an 
action  to  recover  damages  for  defendant's  breach  of  con- 
tract. The  execution  of  the  lease  and  the  payment  of  |200 
are  admitted.  The  tender  by  plaintiffs,  the  refusal  of  pos- 
session by  defendant,  and  an  oral  modification  of  the  lease, 
permitting  defendant  to  surrender  possession  a  few  days 
after  March  1,  1909,  are  controverted  issues.  Upon  trial 
to  a  jury  plaintiffs  recovered  a  verdict  and  judgment  for 
$2,460,  and  defendant  has  appealed. 

The  first  assignment  of  error  challenges  the  sufficiency 
of  the  evidence  to  sustain  the  verdict.  Did  plaintiffs 
make  the  necessary  tender  and  demand  possession?  Was 
possession  refused?  Was  the  lease  modified  by  parol  to 
permit  defendant  to  surrender  possession  a  few  days  after 
March  1,  1909?    When  the  contract  was  execute!  there 
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were  two  houses  on  the  least^d  sectiou,  an  old  one  occupied 
by  defendant  and  her  husband,  but  not  suitable  for  plain- 
tiffs, and  another  wliich  had  recentlv  been  built  for  the 
use  of  tenants.  Plaintiffs  demanded  houses  for  two 
families,  and  defendant  in  her  lease  agreed  to  build  a  new 
house  on  the  premises  and  liave  it  ready  for  occupancy 
^March  1,  1909,  and  slie  did  so.  Prior  to  that  date  the 
husband  of  defendant  had  advertised  that  he  would  sell 
at  auction  on  the  premises,  March  9,  1909,  live  stock, 
farm  machinery,  grain,  hay  and  household  goods.  Be- 
tween 3  and  4  o'clock  in  the  afternoon,  March  1,  1909, 
plaintiffs,  with  seven  or  eight  wagon  loads  of  property, 
accompanied  by  their  attorney,  a  police  ofHcer  and  another 
witness  or  two,  arrived  at  the  leased  premises  and  found 
that  defendant  and  her  husband  were  occupying  the  new 
house.  At  the  time  there  were  horses,  cattle,  hogs,  feed 
and  machinery  on  the  farm.  Plaintiffs,  tlieir  attorney,  and 
a  number  of  witnesses  stopped  in  front  of  tlie  ncAV  house. 
Defendant  and  her  husband  came  out^  and  a  controversy 
lasting  an  hour  or  more  ensued.  About  sundown  plain- 
tiffs left  with  their  belongings  and  did  not  return.  De- 
fendant remained  in  possession.  Plaintiffs  had  paid  $200 
on  their  lease,  and  had  abandoned  their  former  home. 
After  leaving  defendant's  farm,  they  wandered  from  plac(» 
to  place  in  search  of  another.  In  the  meantime  they 
boarded  at  hotels,  and  herded  some  of  their  cattle.  In 
contemplation  of  the  lease  defendant  built  a  new  house  for 
her  tenants,  allowed  most  of  the  stock  on  her  farm  to  Ix* 
sold,  rented  rgoms  in  Superior  for  her  own  occupancy,  and 
X>acked  most  of  the  furniture  in  her  old  house  with  a  view 
to  moving  it.  These  facts  indicate  that  plaintiffs  desired 
in  good  faith  to  occupy  the  section  of  land  under  their 
contract,  and  that  defendant  intended  that  they  should  do 
so.  Under  such  circumstances  wise  counsel  would  ordi- 
narily result  in  the  performance  of  mutual  obligations. 
The  record  is  full  of  suggestion  that  litigation  for  brc^ach 
of  contract  should  have  been  avoided. 

The  testimony  on  behalf  of  plaintiffs  tends  to  show  that 
20 
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through  their  attorney  they  tendered  to  defendant  in  front 
of  her  new  house,  March  1,  1909,  |400  in  currency  and  a 
note  and  mortgage  for  $600,  in  compliance  with  the  terms 
of  the  lease;  that  they  demanded  exclusive  possession; 
that  the  tender  and  the  possession  were  refused;  that  de- 
fendant said  complete  possession  at  that  time  was  im- 
possible; that  tliere  was  room  for  plaintiffs  and  defendant 
in  the  houses  on  the  place;  that  the  live  stock  and  other 
property  of  both  parties  could  be  cared  for  temporarily  on 
the  premises ;  that  a  sale  was  advertised  for  March  9,  and 
that  defendant  could  not  surrender  exclusive  possession 
before  that  time.  The  proofs  adduced  on  behalf  of  defend- 
ant tend  to  show  that  no  proper  tender  was  made;  that 
defendant,  with  a  camping  outfit,  was  temporarily  oc- 
cupying the  new  house  for  the  purpose  of  completing  it; 
that  plaintiffs  had  informed  her  they  did  not  expect  to 
move  March  1st;  that  they  had  orally  agreed  to  allow  her 
to  remain  until  after  the  sale;  that  after  plaintiffs  started 
away,  and  while  they  were  still  on  the  premises,  she  moved 
her  camping  outfit  from  the  new  house  and  offered  to 
surrender  possession.  The  evidence  relating  to  the  parol 
modification  of  the  lease  was  contradicted  by  plaintiffs, 
and  they  adduced  proof  that  defendant  subsequently  ad- 
mitted that  possession  had  been  refused  because  plain- 
tiffs did  not  have  money  to  pay  the  rent.  The  record  is 
long  and  has  been  carefully  considered,  but  a  more  ex- 
tended reference  to  the  testimonv  is  deemed  inadvisable. 
Though  the  evidence  is  conflicting,  it  is  sufficient,  when 
considered  with  all  of  the  circumstances,  to  sustain  a 
finding  that  defendant  did  not  in  good  faith  offer  to  sur- 
render complete  and  unqualified  pos.session  according  to 
her  written  contract,  that  its  terms  had  not  been  changed, 
and  that  the  tender  by  plaintiffs  was  sufficient.  The 
jiiry  having  found  in  favor  of  plaintiffs  on  those  issues, 
their  verdict  thereon,  for  the  purposes  of  review,  settles 
the  facts  adverselv  to  defendant. 

It  is  insisted  that  the  trial  court  misstated  the  law  to 
the  jury  in  an  instruction  that  the  measure  of  damages. 
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in  the  evc^nt  of  a  finding  in  favor  of  plaintiffs,  is  the  differ- 
ence between  the  rental  value  of  the  premises  and  the 
rent  reserved  in  the  lease,  and  in  addition  siieli  special 
damages  as  are  shown  by  the  petition  and  the  proofs  to 
have  necessarily  resulted  from  defendant's  breach  of 
agreement.  The  general  rule  was  thus  correctly  stated. 
Tferpolsheimer  v.  Christopher^  76  Neb.  355,  9  L.  R.  A.  n.  s. 
1127;  Shutt  V.  Lockner,  77  Neb.  397;  Cannon  v.  Wilbur, 
30  Neb.  777.  It  is  argued,  however,  that  the  measure  of 
damages  is  different  under  a  long-term  lease,  but  in  the 
last  case  cited  the  stipulated  tenancy  was  for  a  period  of 
f(mr  vears. 

It  is  further  contended  that  the  verdict  is  excessive  as 
including  a  rental  value  not  proved  and  imj^roper  items 
of  special  damages,  but  the  allowance  thereof  is  clearly 
sustained  by  the  evidence  under  the  rules  stated.  The 
.f  200  advanced  and  not  returned,  the  rental  value  of  the 
section  of  land  in  excess  of  tlie  rent  reserved  in  the  lease, 
as  shown  by  a  number  of  witnesses,  the  expenses  neces- 
sarily incurred  in  finding  and  leasing  other  land,  and  in 
moving  from  defendant's  farm  to  anotlier,  nnd  the  loss  of 
work  for  plaintiffs'  teams  exceed  the  amount  of  the  ver- 
dict, and  there  is  competent  proof  of  these  items. 

Defendant  filed  a  duly-verified  an^^wer,  alleging:  "This 
defendant  has  suffered  loss  bv  reason  of  240  acres  of  till- 
able  land  being  uncultivated  and  not  farmed  for  the  year 
1909,  the  rental  value  of  which  is  reasonably  worth  to 
this  defendant  $t  per  acre,  |060,"  and  "further  damage  by 
reason  of  loss  of  rental  value  on  60  acres  of  alfalfa  hog 
pasture,  |360."  Plaintiffs  offered,  and  the  trial  court 
admitted,  these  averments  in  evidence,  as  admissions 
against  defendant,  and  the  ruling  is  assailed  as  erroneous 
under  the  principle  that  a  fragment  of  a  pleading  should 
not  be  admitted  in  evidence,  where  the  severing  would 
pervert  the  sense  of  the  admission  or  other  language  of 
the  pleader.  Plaintiffs  were  not  required  to  offer  the 
entire  answer.  So  much  as  was  sufficient  to  prove  the 
admissions  of  defendant  was  all  that  was  re(|uired.    If  tlu^ 
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admissions  were  qualified  or  explained  by  other  averments, 
defendant  was  free  to  offer  them.  There  was  nothing  in 
the  context  to  require  plaintiffs  to  offer  more  of  the  an- 
swer than  the  admissions  quoted. 

It  is  further  contended  that  plaintiffs  were  not  entitled 
to  possession  until  the  end  of  March  1,  under  the  literal 
terms  of  the  lease,  and  that  defendant  had  all  of  the  next 
day  to  vacate.  A  recovery  by  plaintiffs  cannot  be  de- 
feated on  this  ground.  The  record  shows  conclusively 
that  both  parties  bad  construed  the  contract,  as  mad?,  to 
mean  that  plaintiffs  were  entitled  to  possession  March  1. 
Defendant  alleges  in  her  answer  that  she  was  willing  to 
vacate  within  two  hours  after  they  came  upon  the  prem- 
ises, and  that  "plaintiffs  gave  consent  that  defejidant 
might  remain  on  said  premises  for  a  few  days  after  March 
1,  1909."  This  was  pleaded  as  an  oral  modification  of  the 
lease,  and  proof  was  adduced  by  defendant  to  establish 
the  fact  tlius  alleged.  In  her  answer  she  also  demanded 
the  balance  of  the  rent  for  the  year  from  March  1,  1909, 
"to  March  1,  1910."  Her  testimony  shows  that  she  was 
willing  at  all  times  to  surrender  at  least  partial  posses- 
sion on  the  earlier  date.  During  the  controversy  at  that 
time  she  did  not  assert  the  right  to  remain  longer  under 
the  terms  of  the  contract,  but  claimed  that  privilege 
through  an  oral  modification.  In  this  respect  her  rights 
will  be  determined  according  to  the  interpretation  which 
all  parties  to  the  contract  put  upon  it. 

Complaint  is  made  of  rulings  in  giving  and  in  refusing 
instructions,  but  the  charge  as  a  whole  is  fair  to  defendant 
and  correctly  states  the  law.  No  error  being  found,  the 
judgment  is 

Affibmbd. 

Beesb,  O.  J.,  not  sitting. 
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City  of  Omaha^  appellee,  v.  William  J.  Yancey  et  al., 

APPELLANTS. 

Filed  April  20,- 1912.    No.  16,979. 

1.  Judgment:   Conclusi\i:ne88:    Notice  to  Indemnitob.    In  an  action 

to  recover  from  a  contractor  the  amount  paid  by  a  city  to  satisfy 
a  Judgment  against  it  for  damages  resulting  from  his  negligence 
and  breach  of  contract,  personal  notice  advising  him  of  the 
original  action,  of  the  nature  thereof,  of  the  court  and  docket 
number,  of  his  right  to  make  a  defense  and  of  his  liability  for 
the  amount  of  any  Judgment  which  might  be  rendered  against 
the  city,  is  suflBcient  to  show  that  the  amount  of  damages  fixed 
by  the  Judgment  is  binding  on  him.    Sedgwick,  J.,  dissents. 

2.  Appeal:     Sufficiency   of   Evidence:     Abstract.     Where    appellant 

relies  for  a  reversal  on  the  assignment  that  the  only  proof  suffi- 
cient to  establish  a  fact  in  issue  is  Incompetent,  he  should  insert 
such  proof  in  his  abstract  with  the  objections,  rulings  and  ex- 
ceptions necessary  to  a  review  of -that  question. 

3.  Contracts:    Construction:     Contract    for   Construction    of    Side- 

walks. The  phrases,  "from  the  first  day  of  January,  1902,  to 
the  31st  day  of  December,  1902,"  as  used  In  a  contract  between 
a  city  and  a  contractor  who  agreed  to  furnish  materials  and 
construct  sidewalks  when  ordered,  held  to  refer  to  the  ordering 
of  sidewalks  by  the  city,  and  not  to  the  furnishing  of  materials 
and  the  construction  of  sidewalks  by  the  contractor. 

4.  Judgment:   Conclusiveness:    Notice  to  Indemnitors.     In  an  action 

by  a  city  to  recover  over  from  contractors  and  their  bondsmen 
the  amount  paid  by  the  city  to  satisfy  a  judgment  for  personal 
Injuries  resulting  from  the  contractors*  negligence  and  breach 
of  contract,  timely  notice  to  the  bondsmen  of  the  pending  action, 
of  an  opportunity  to  make  a  defense,  and  of  their  own  liability, 
is  sufficient  to  show  that  the  judgment  against  the  city  is  bind- 
ing on  them.     Sedgwick,  J.,  dissents. 

5.  Evidence:    Notice  by  Mail.    In  testimony  that  a  letter  containing 

a  notice  was  mailed,  the  word  "mailed"  implies  the  payment  of 

the  necessary  postage. 
g^       r     ;    :    Presumptions.    A  letter  duly  addressed,  stamped 

and  posted  is  presum.ed  to  have  reached   the  addressee  in   the 

usual  course  of  mails,  but  such  a  presumption  may  be  rebutted 

by  proof. 
ij  ;    ;    :    Question  for  Jury.     Testimony  denying 

the  receipt  of   notice   inclosed    in   a   letter   properly   addressed. 
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stamped  and  mailed,  does  not  overcome  the  presumption  of  law 
that  the  notice  waa  received,  but  presents  a  question  of  fact  for 
the  Jury. 

Appeal  from  the  district  court  for  Douglas  counfy': 
Willis  G.  Sbabs,  Judge.    Affirmed. 

James  H,  Adams  and  ^Veav€r  &  Oilier,  for  appellants. 

John  A.  Rine,  W.  C.  IjCimhert  and  Clinton  Bromc, 
contra. 

KOSE,  J. 

Coutractors  Aviio  bad  been  directed  to  build  50  feet  of 
sidewalk  along  the  ea,st  side  of  Fifteenth  street  between 
Ohio  street  and  Spring  street  in  Omaha  made  and  left 
unprotected  an  excavation  in  the  sidewalk  sjDace  at  that 
l)hice.  Lizzie  Wright  fell  into  it  and  was  injured.  In  an 
action  against  the  city  for  damages  for  x>ersonal  injuries 
caused  in  the  manner  stated,  she  recovered  a  judgment  for 
$5,000.  The  city  paid  the  judgment  and  brought  this  suit 
against  the  contractors  and  their  bondsmen  to  recover  the 
amount  so  paid.  From  a  judgment  in  favor  of  the  city 
for  the  full  amount  of  its  claim  defendants  have  api>eah>d. 

Tlie  first  point  urged  by  the  contractors  as  a  ground  of 
reversal  is  that  they  are  not  bound  by  the  judgment  in  the 
case  of  Wright  against  the  city,  because  they  had  not 
been  notified  of  the  pendency  of  the  action  in  which  it 
was  rendered.  This  position  cannot  be  maintained.  Two 
abstracts  were  filed,  one  by  defendants  and  the  other  by 
the  city.  The  latter  states  that  a  formal  notice  by  the 
city  attorney  to  the  contractors,  advising  them  of  the  ac- 
tion of  Wright  against  the  city,  of  the  nature  of  the  suit, 
of  the  court  and  docket  number,  of  their  right  to  make  a 
def(»nse  and  of  their  liability  for  the  payjnent  of  any  judg- 
ment which  might  be  rendered  against  the  city,  was  served 
jKa'sonally  on  each  of  the  contractors  July  17,  1903.  The 
suit  against  the  city  had  been  commenced  June  6,  3903, 
and  the  case  was  tried  at  the  October  term,  1901.     This 
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notice,  if  properly  given,  was  suflScient.  It  is  argued, 
however,  by  the  contractors  that  the  proof  of  notice,  as 
stated,  is  incompetent,  but  it  is  not  found  in  their  ab- 
stract, nor  is  there  anything  therein  to  show  it  \ras  er- 
roneously admitted.  While  the  city's  abstract  contains 
the  evidence  showing  proof  of  notice,  it  does  not  show 
that  the  contractors  objected  to  its  admission  or  excepted 
to  the  ruling  admitting  it,  and  the  bill  of  exceptions, 
under  the  circumstances  disclosed,  will  not  be  examined 
for  the  purpose  of  sustaining  this  assignment  of  error. 

The  only  other  a>ssignment  argued  by  the  contractors  is 
that  the  trial  court  erred  in  holding  them  liable  for  an 
injury  occurring  subsequent  to  the  termination  of  tlieir 
contract.  Thev  assert  that  the  excavation  was  made  No- 
vember  25,.  1902;  that  their  contract  terminated  by  its 
oTvn  terms  December  31,  1902;  that  the  injury  to  the 
plaintiCf  in  tlie  suit  of  Lizzie  Wright  against  the  city  oc- 
curred January  20,  1903;  and  that  they  were  not  required 
to  protect  the  public  from  the  excavation  after  the  con- 
tract expired  December  31,  1902. 

By  formal,  written  contract  duly  executed  the  contrac- 
tors bound  themselves:  "To  furnish  material  and  con- 
struct therewith,  and  maintain,  in  a  good  and  workman- 
like manner,  permanent  sidewalk  in  tlie  city  of  Omaha, 
according  to  plans  and  specitications  on  file  in  the  office 
of  the  board  of  public  ATorks  of  said  city,  and  as  here- 
unto appended,  as  may  be  ordered  from  time  to  time  by 
the  mayor  and  city  council  of  said  city,  from  the  1st  day 
of  January,  1902,  to  the  31st  day  of  December,  1902,"  and 
"to  hold  the  said  city  harmless  and  free  from  all  damages 
that  may  result  through  the  injury  of  any  person  or  thing 
by  reason  of  any  negligence  or  lack  of  care  in  or  about  the 
said  work  or  property,  and  to  guard  all  dangerous  points 
and  obstructions  resulting  from  or  about  the  said  work, 
by  providing  and  maintaining  proper  and  sufficient  safe- 
guards and  day  and  night  signals  for  that  purpose.'^  One 
paragraph  of  the  contract  is  as  follows:  *^If  the  contrac- 
tor  shall   fail   to   construct  any   sidewalk   that   may   be 
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ordered  within  sixty  days  after  a  written  order  to  con- 
struct the  same  has  been  given,  unless  prevented  by 
storms,  cold  weather  or  other  equally  good  cause,  then 
the  city  shall  have  the  right  to  cause  such  work  and  all 
further  work  required  by  the  contract  to  be  done  and 
charge  the  difference  between  what  it  would  have  cost 
under  the  contract  and  what  it  did  cost  to  such  contractor 
or  his  bondsmen." 

Do  the  phrases,  "from  the  1st  day  of  January,  1902,  to 
the  31st  day  of  December,  1902,"  in  the  connection  in 
which  they  are  used  in  the  contract,  refer  to  furnishing 
materials  and  constructing  sideAvalks?  Do  they  mean 
that  the  contract  terminated  on  the  latter  date,  and  that 
work  commenced  before  the  end  of  the. year  could  not  be 
completed  by  the  contractors  under  the  same  contract  in 
1903?  The  city  insists  that  those  phrases  refer  to  the 
ordering  of  sidewalks,  and  that  it  had  a  right,  any  time 
before  the  end  of  the  year  1902,  to  order  the  contractors 
to  proceed  with  new  work,  which  could  be  completed  in 
1903,  if  necessary.  The  city's  interpretation  seems  to 
indicate  the  intention  of  the  parties,  as  expressed  by  the 
entire  instrument.  The  phrases,  "from  the  1st  day  of 
January,  1902,  to  the  31st  day  of  December,  1902,"  seem 
to  limit  the  immediately  preceding  clause,  "as  may  be 
ordered  from  time  to  time  by  the  mayor  and  city  council 
of  said  citv,"  rather  than  the  more  remote  Avords  "to  fur- 
nish  material  and  construct  tlierowith."  There  is  no  inti- 
mation in  the  contract  that  the  city  did  not  have  the  right 
to  direct  the  contractors,  as  late  as  December  31,^1902,  to 
construct  a  sidewalk.  Had  such  an  order  been  given,  how- 
could  it  have  been  obeyed  in  a  fraction  of  a  day?  The 
right  of  performance  at  a  later  date  is  clearly  indicated 
by  another  provision.  "If  the  contractor'  shall  fail  to 
construct  any  sidewalk  that  may  be  ordered  within  sixty 
days  after  a  written  order  to  construct  the  same  has  been 
given,"  says  the  contract,  "unless  prevented  by  storms, 
cold  weather  or  other  equally  good  cause,  then  the  city 
shall  haA^e  the  right  to  cause  such  work    *    *    *    to  be 
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done"  and  to  eluirge  the  difference  in  cosst  to  the  con- 
tractor.   Thin  prlnision  indicates  an  intention  to  give  tlie 
contractors  ample  time  to  complete  a  sidewalk  after  hav- 
ing been  ordered  to  construct  it.     The  contractors  not 
only  agreed  to  construct  permanent   sidewalk   in    good 
workmanlike  manner  according  to  plans   and  specifica- 
tions on  file  in  the  ofHce  of  the  board  of  public  works,  but 
tliey  obligated  themselves  to  so  "maintain"  such  walks. 
They  ^vere  also  required  to  furnish  materials  and  to  i>er- 
form  their   work   "to   the   satisfaction   of  the  board  of 
public  works  and  tlie  city  engineer."     If  there  should  be 
an  unfinished  sidewalk,  or  if  materials  should  be  found 
unsatisfactory,  on  the  last  day  of  the  year  1902,  the  con- 
tract, on  that  date,  would  clearly  not  be  terminated  in 
such  a  sense  as  to  prevent  the  contractors  from  complet- 
ing  the  sidewalk  or   from   furnishing  satisfactory  ma- 
terials to  replace  those  rejected.    In  giving  effect  to  every 
part  of  the  insti-ument  and  to  the  (expressed  intention  of 
the  parties,  it  must  be  held  that  the  dates  fixing  the  be- 
ginning and  the  end  of  the  period  refer  to  the  ordering 
of  the  sidewalk,  and  not  to  the  construction  thereof  by 
the  contractors.     This  interpretation  permits  the  comple- 
tion of  work  begun  by  the  contractors  and  gives  them  the 
benefit  of  full  perfornumce,  and  relieves  the  city  from  the 
embarrassment  of  a  divided  resiwnsibility  for  defects  in 
materials    or    workmanship.      Tlu^se    are    factors    which 
would  naturally  appeal  to  both  parties  in  agreeing  on 
terms.     In  this  view  of  the  instrumimt  tlie  ccmtractors 
were  required  to  protect  the  public  fr(mi  the  dangers  of 
their  excavation,  and  this  duty  did  not  terminate  at  the 
end  of  the  period  for  ordering  sidewalks.     For  failure  to 
do  so  they  cannot  escape  liability  on  the  ground  that  their 
contract  had^  expired  before  the  accident  occurred.     This 
assignment  of  error  must  therefore  be  overruled. 

The  bondsmen,  F.  A.  Nash  and  D.  P.  Redman,  are  also 
seeking  a  reversal.  Their  interpretati<m  of  the  sidew^alk 
contract  is  the  same  as  that  of  tlie  contractors,  Yancey 
and  Redman.     For  reasons  already  stated  they  are  not 
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entitled  to  relief  on  the  ground  that  their  liability  ended 
before  the  accident  occurred. 

The  bondsmen  furtlier  argue  that  the  judgment  against 
them  is  erroneous  because  the  city  stopped  the  work  of 
the  contractors  and  prevented  them  from  completing  the 
sidewalk.  This  point  is  without  merit  for  the  reason  that 
the  evidence  shows  the  work  was  temporarily  suspended, 
as^it  should  have  been  under  the  contract,  on  account  of 
cold  weather. 

The  bondsmen  bound  themselves  as  follows:  "Now  the 
condition  of  this  obligation  is  such  that  if  the  said 
Yancey  and  Eedman  shall  well  and  faithfully  perform 
all  the  obligations  under  the  said  contract  and  according 
to  the  plans  and  specifications  in  the  office  of  the  board  of 
public  works  of  said  city,  then  these  presents  shall  be- 
come void,  otherwise  to  remain  in  full  force  and  effect'' 
The  bondsmen  tlius  became  liable  for  the  damages  result- 
ing from  the  failure  of  the  contractors  to  keep  their 
agreement  "to  hold  the  said  city  harmless  and  free  from 
all  damages  that  may  result  thi-ough  the  injury  of  any 
person  or  thing  by  reason  of  any  negligence  or  lack  of 
care  in  or  about  the  said  work  or  proi)erty,  and  to  guard 
all  dangerous  points  and  obstructions  resulting  from  or 
about  the  said  work,  by  providing  and  maintaining  proper 
and  sufficient  safeguards  and  day  and  night  signals  for 
that  purpose."  As  grounds  of  reversiil  of  the  judgment 
against  them  for  the  amount  paid  by  the  city  to  satisfy 
the  former  judgment  for  damages,  the  bondsmen  now  as- 
sert that  they  are  not  bound  by  tlm  judgment  therefor, 
and  that  the  record  thereof  was  erroneously  admitted  in 
evidence  against  them.  The  following  copy  of  a  letter 
dictated  by  the  city  attorney,  with  his  signature  omitted, 
was  received  in  evidence: 

"May  25,  1904. 

"F.  A.  Nash  and  D.  P.  Redman,  as  bondsmen  of  Yan- 
cey and  Kedman  under  their  sidewalk  contract  to  the 
citv  of  Omaha. 

"Gentlemen:  I  desire  to  notify  you  that  a  new  trial  has 
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been  granted  in  the  case  of  Lizzie  Wright  v.  The  City  of 
Omaha,  Doc.  83,  No.  317,  and  that  the  case  will  soon  be  on 
trial  again.  If  yon  desire  to  take  part  in  the  trial  of  said 
case,  you  will  be  afforded  an  opportunity  to  be  repre- 
sented by  counsel,  and  make  such  suggestions  as  to  the 
control  of  the  case  as  nmy  be  proper.  You  are  doubtless 
aware  that  the  neglie:ence  complained  of  in  this  case 
consists  of  the  negligence  of  Yancey  and  Redman  in  the 
construction  of  tlie  walks  under  their  contract^  and  in  the 
event  of  recovery  against  the  city  you  will  be  held  liable 
as  bondsmen. 

"Yours  very  truly, 

"City  Attorney/^ 

Tliis  letter,  if  signed  by  the  city  attorney,  and  delivered 
to  tlie  bondsmen,  gave  them  sufficient  notice.  C.  C.  Wright 
testified:  He  was  city  attorney.  He  remembered  dicta- 
ting such  a  letter  as  that  (juoted  and  signing  it  and  leav- 
ing it  to  be  mailed.  It  Was  addressed  to  the  bondsmen. 
The  letters  were  to  be  uiailed  to  them  through  the  regular 
course  of  the  United  States  mail.  So  far  as  he  knew  this 
wajs  done.  It  was  the  proper  course  of  this  work.  He 
thought  his.  stenographer  would  attend  to  it.  The  letter 
had  not  come  back  to  his  department,  to  his  knowledge. 
His  stenographer  was  called  as  a  witness,  identified  the 
communi(*ation  as  a  copy  of  a  letter  dictated  by  the  city 
attorney  to  the  bondsmen,  and  testified:  She  mailed  the 
letters  in  connection  with  her  regular  duties.  She  was 
not  sure  of  the  date,  but  thought  it  was  probably  May  25, 
1904.  She  sent  the  letters  in  the  regular  course  of  mail 
and  they  never  came  back,  to  her  knowledge.  They  were 
inclosed  in  the  regular  envelope  used  by  the  legal  depart- 
ment, with  its  card  on  them.  She  had  in  a  way  a  pers^mal 
recollection  of  the  letter  because  there  had  been  trouble 
about  finding  the  address  of  one  of  the  bondsmen,  and  it 
was  finally  obtained  from  the  assistant  city  attorney. 
Though  the  copy  quoted  was  admitted  in  evidence,  the 
bondsmen  contend  that  there  was  no  proof  of  notice  to 
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tliem  of  the  former  suit  for  the  following  reasons :  There 
was  no  foundation  for  the  introduction  of  the  letter. 
Tliere  was  no  proof  that  postage  on  the  letters  was 
prepaid  or  that  they  were  ever  delivered.  Each  of  the 
bondsmen  denied  on  the  witness  stand  that  he  had  ever 
received  the  letter.  They  therefore  insist  that  there  is  no 
competent  proof  of  notice,  and  that  the  record  of  the 
judgment  against  the  city  was  erroneously  admitted  to 
establish  a:,  liability  against  them.  Is  this  position  ten- 
able? Tlie  city  attorney  testified  that  he  dictated  and 
signed  the  letters  and  left  them  in  his  office  to  be  mailed. 
His  stenographer  testified  that  she  mailed  them.  Without 
violating  an  act  of  congress  the  letters  could  not  have 
been  "mailed"  without  payment  of  postage.  The  meaning 
of  her  testimony  is  that  the  postage  was  paid. 

In  National  Butchers'  &  Drovers'  Bank  v.  De  Oroot, 
43  N.  Y.  Super.  Ot  341,  the  court  said :  "A  question  was 
raised  on  the  argument,  as  to  the  meaning  of  the  term 
^mailed.'  The  word  is  usually  employed  to  designate  the 
placing  of  letters  or  parcels  in  a  post  office,  to  be  delivered 
under  the  public  authority.  The  delivery  of  this  class  of 
mail  matter  is  prohibited  unless  the  postage  thereon  is 
prepaid.  2  U.  S.  Comp.  St.,  sees.  3896,  3900. .  When  the 
Avord  'mailed'  appears  as  a  note  or  memorandum  in  the 
official  register  of  a  deceased  notary,  it  is  consistent  with 
reason  and  the  actual  meaning  of  the  term  to  presume  that 
it  describes  what  that  act  in  its  common  and  ordinary 
l)erformance  calls  for." 

In  Rolla  State  Ba/nk  v.  Pezoldt,  95  Mo.  App.  404,  it 
A\'as  held :  "The  word  'mailed'  as  applied  to  notice  of 
protest  implies  that  the  requisite  postage  was  prepaid  on 
the  letter." 

From  the  testimony  in  the  present  case  the  trial  court 
was  warranted  in  concluding  that  the  letters,  bearing 
sufficient  postage,  were  committed  to  the  United  States 
mails.  The  rule  is  that  a  letter  duly  addressed,  stamped, 
and  posted  is  presumed  to  have  reached  the  addressee  in 
the  usual  course  of  mails.     National  Masonic  Accident 
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Ass^n  V.  Burr,  44  Neb.  256.  The  presumption,  however, 
is  rebuttable,  but  a  well-established  principle  applied  iu 
Miller  v.  Wehrman^  81  Neb.  388,  was  stated  in  an  earlier 
case  as  follows:  "Testimony  positively  denying  the  re- 
ceipt of  a  written  demand  shown  to  have  been  properly 
mailed,  stamped,  and  addressed  does  not  overcome  the 
presumption  of  law  that  it  was  received,  but  presents  a 
qnestiou  of  fact  for  the  jury."  National  Masonic  Acci- 
dent Ass'n  V.  BuJT,  57  Neb.  437. 

According  to  this  rule  it  was  for  the  trial  court,  acting 
by  consent  of  the  parties  instead  of  a  jury,  to  find  from 
all  the  evidence  wliether  the  letters  were  delivered.  In 
addition  the  city  attorney  testified  that  he  told  the  bonds- 
man Nash  he  ought  to  see  the  contractors  and  have  the 
case  tried  and  settled.  The  testimony  is  sufHcient  to 
sustain  a  finding  that  the  bondsmen  had  sufficient  notice 
of  the  original  suit.  They  are  bound  by  the  amount  of 
damages  fixed  by  the  former  judgment. 

Affirmed, 

Sedgwick  and  Letton,  JJ.,  concur  in  the  conclusion. 


First  Natiojjal  Bank  of  TREN^roN,  Ai>PErxANT,  v.  Link 

L.  BURNEY  ET  AL.,  APPELLEES. 
Filed  April  20,  1912.     No.  16,569. 

1.  Svidence:   Parol  Evidence:    Notes.    "It  is  not  error  to  submit  oral 

testimony  to  the  jury  to  show  the  purpose  for  which  a  negotiable 
promissory  note  was  executed,  where  such  note  is  sued  on  by  the 
payee  named  in  the  note."    Davis  v.  Sterns,  85  Neb.  121. 

2.  Contracts:     Written    Contract:     Contemporaneous    Parol    Agree- 

MSNT.  "The  existence  of  a  written  contract  or  instrument,  duly 
executed  between  the  parties  to  an  action  and  delivered,  does  not 
prevent  the  party  apparently  bound  thereby  from  pleading  and 
proving  that  contemporaneously  w^ith  the  execution  and  delivery 
of  STich  contract  or  Instrument  the  parties  had  entered  into  a 
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dlBtinct  oral  agreement  which  constitutes  a  condition  on  which 
the  performance  of  the  written  contract  or  agreement  is  to  de> 
pend."    Norman  v,  Waite,  30  Neb.  302. 

3.  Evidence  examined,  and  held  sufficient  to  sustain  the  verdict. 

Opinion  on  motion  for  rehearing  of  case  reported  in 
90  Neb.  432.  Former  judgment  vdcatedj  and  judgment 
of  district  court  affirmed. 

Fawcett,  J. 

This  case  was  argued  and  snbmitted  upon  a  motion  for 
rehearing,  onr  former  opinion  being  reported  in  90  Neb. 
432.  The  issues  will  be  found  clearly  stated  in  the  opinion 
there  reported.  It  will  be  observed  that  the  controversy 
here  is. between  the  plaintiff  bank  and  defendant  Britton, 
who  was  surety  ui>ou  the  note  in  suit. 

The  case  turns  upon  the  proposition  as  to  whether  or 
not  defendant  Britton  could  rely  upon  the  contempora- 
neous oral  agreement  set  up  in  liis  answer,  and  the  per- 
formance of  the  terms  and  conditions  of  tliat  agreement, 
as  a  defense  to  the  note.  The  evidence  offered  by  defend- 
ants shows  that  the  oral  agreement,  so  far  as  defendant 
Britton  was  concerned,  was  contemporaneous  with  the 
execution  by  him  of  the  note  in  suit.  The  evidence  as  to 
the  making  of  the  oral  agreement  and  as  to  what  was  said 
and  done  by  the  officers  of  the  bank  and  Burney,  after  the 
returns  upon  the  Clarinda  shipment  had  been  received, 
is  conflicting.  Upon  one  point,  however,  there  is  no  con- 
flict, viz.,  that  the  draft  for  the  entire  proceeds  of  the 
shipment  was  received  by  the  bank.  The  evidence  aa  to 
the  making  of  the  oral  agreement,  and  of  its  subsequent 
performance,  being  conflicting,  that  issue  was  submitted 
to  the  jury.  The  finding  of  the  jury  was  in  favor  of  de- 
fendant Britton.  If,  therefore,  the  evidence  was  properly 
received,  the  verdict  of  the  jury  must  stand.  This  leaves 
nothing  but  the  question  of  law  to  be  considered  by  us. 

Jones,  Evidence  (2d  ed.)  sec.  495  (507)  says:  "The 
exceptions  to  the  general  rule  whicli  excludes  parol  evi- 
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dence  to  explain  written  instruments  apply  in  respect  to 
negotiable  paper,  as  well  as  to  other  contracts.  We  have 
seen  in  a  former  section  that  wide  range  is  given  to  the 
proof  when  the  issue  of  fraud  is  raised.  On  tlie  same 
principle,  illegality,  alteration  and  want  of  consideration 
may  be  shown.  As  hetween  the  original  parties,  tlie  con- 
ditional delivery  of  a  note  may  be  slioAvn,  as  that  it  was 
delivel'ed  in  escrow.  So  it  may  be  shown,  as  between  the 
,  original  parties,  that  the  note  had  been  discharged  by  tlie 
performance  of  an  oral  agreement,  or  that  the  delivery 
was  conditioned  upon  a  certain  event.  *  *  *  It  is 
also  admissible  to  show  by  parol  the  capacity  and  true 
relations  of  the  parties^  such  as  tliat  a  signer  of  a  note  is 
a  surety,  and  that  this  was  known  to  tlie  plaintiff.  *  *  * 
Nor  is  it  any  violation  of  tlie  rule  to  show  by  extrinsic 
evidence  an  entirely  distinct  and  collateral  contract,  or 
to  show  whether  the  instrument  was  given  in  stitisfaction 
of  a  former  note,  or  as  security  thereof  or;  or  that  tlie  n()t(» 
has  been  discharged  by  the  performance  of  an  agrecMiient." 

In  Walters  v.  Walters,  34  N.  Car.  28,  it  is  held :  ^^ Where* 
A  gave  B  a  bond  for  fifty  dollars,  and,  at  the  same  timis 
it  was  agreed  by  parol,  that,  whenever  A  paid  certain 
costs  in  a  suit  then  pending  between  the  parties,  the 
bond  should  be  surrendered  and  given  up,  and  A  after 
wards  paid  the  costs;  heldj  that  this  was  comi)etent  and 
sufficient  evidence  of  the  discharge  of  the  bond." 

In  Howard  v.  Stratton,  M  Cal.  487,  it  is  held:  "In  an 
action  upon  a  promissory  note,  parol  evidence  is  admis- 
sible to  show  that  it  was  given  to  secure  the  i)erf()rmanc(* 
of  an  agreement  whereby  the  payee  conveyed  certain  lands 
to  the  maker  in  considerati(m  that  the  latter  should  sup- 
port him  during  the  residue  of  his  life,  and  that  the  do- 
fendant  had  performed  the  conditions  of  the  agreement." 

In  Maltz  V.  Fletcher,  52  Mich.  484,  in  an  opinion  by  the 
eminent  Chief  Justice  Cooley,  it  is  said:  "It  is  always 
competent  to  show  that  a  contract  sued  upon  is  without 
consideration.  And  no  rule  or  policy  of  the  law  is  vio- 
lated by  allolving  proof  to  be  made  of  the  purpose  for 
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which  negotiable  paper  was  given  or  tliat  the  purpose  does 
not  require  that  payment  should  be  enforced." 

In  Glarh  v.  Ducheneau^  26  Utah,  97,  it  is  held :  "Where, 
in  an  action  on  a  note,  defendant  admitted  its  execution, 
parol  evidence  that  it  was  not  given  for  a  loan,  as  plain- 
tiff contended,  but  to  secure  performance  of  defendant's 
verbal  agreement  to  purchase  certain  mining  stock  for 
plaintiff,  and  was  to  be  surrendered  on  delivery  of  such 
stock,  and  that  defendant  had  fully  performed  such  agree- 
ment, was  not  objectionable  as  tending  to  vary  or  con- 
tradict the  terms  of  the  note." 

In  Oakland  Cemetery  Ass^n  v.  Lakins,  126  la.  121,  it 
is  held :  "Where  a  note  was  executed  in  consideration  of 
other  prior  agreements  between  the  parties,  parol  evi- 
dence is  admissible  in  an  action  on  the  note,  to  show  the 
(*ntire  agreement  and  that  it  has  been  performed."  In 
the  opinion  by  Deemer,  0.  J.,  it  is  said:  "The  general 
rule  of  inadmissibility  of  parol  evidence  to  contradict, 
change,  or  vary  the  terms  of  a  written  instrument,  and  the 
reasons  underlying  the  same,  are  well  understood;  but 
there  are  certain  exceptions  to  that  rule,  which  are  not 
so  familiar  to  the  profession,  nor  so  well  settled.  There 
seem,  however,  to  be  two  well-recognized  exceptions  which 
are  applicable  to  this  case.  One  is,  parol  evidence  is  ad- 
missible to  show  that  delivery  was  subject  to  a  condition 
that  upon  a  certain  contingency  or  event  the  contract 
should  not  be  binding,  and  the  other,  such  evidence  is 
admissible  to  show  that  a  note  has  been  discharged  by  the 
performance  of  an  undertaking  which  it  was  given  to 
secure.  Thus  it  may  be  shown  that  what  purports  to  be 
a  written  obligation  has  been  discharged  in  accordance 
with  the  terms  of  a  collateral  parol  agreement." 

In  the  opinion  Oifford  v.  Fox,  2  Neb.  (Unof.)  30,  writ- 
ten by  our  Mr.  Commissioner  Day,  is  cited  as.  supporting 
Judge  Deemer's  conclusions.  The  syllabus  in  CHfford  v. 
Fox  reads:  "(1)  While  parol  testimony  may  not  be  re- 
ceived to  vary  or  contradict  the  terms  of  a  promissory 
note,  yet  the  considerations  for  which  it  was  given  may  be 
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established  by  jiarol  tostimony.  (2)  Parol  testimony  is 
admissible  in  an  ajctiou  upon  a  i)r()iuiss()ry  note  to  sIioav 
that  it  was  given  to  secure  the  i)orforiuance  of  an  agree- 
ment whereby  the  payee  conveyed  to  the  maker  certain 
lands  in  consideration  that  the  maker  should  support  the 
I)ayee  during  his  lifetime,  and  that  the  maker  liad  per- 
formed the  conditions  of  the  agi'eeuient."  In  Walker  v, 
Haggerty,  30  Neb.  120,  the  first  paragraph  of  the  syllabus 
reads:  "While  parol  testimony  may  not  be  received  to 
contradict  or  vary  the  terms  of  a  promissory  note,  yet  the 
consideration  for  which  it  was  given  may  be  established 
by  parol  testimony."  In  Korman  v.  Waite^  30  Neb.  302,  it 
is  held:  "The  existence  ^f  a  Avritten  contract  or  instru- 
ment, duly  execut(^d  between  the  parties  to  an  action  and 
delivered,  does  not  i^revent  the  party  a])parently  bound 
thereby  from  pleading  and  proving  that  cont(*nrporaneously 
w4th  the  execution  and  deli  vow  of  such  contract  or  in- 
strument  the  parties  liad  entered  into  a  distinct  oral 
agreement  which  constitutes  a  cimdition  on  which  tlie 
I)erformance  of  the  written  contract  or  agreement  is  to 
dei)end." 

In  Bwmett  v.  Pratt,  37  Neb.  340,  Mr.  Commissioner 
Irvine  said:  "Further,  it  is  settled  by  a  considerable  line 
of  authority  that  w^here  the  execution  of  a  written  agree- 
ment has  been  induced  upon  the  faitli  of  an  oral  stipula- 
tion made  at  the  time,  but  omitted  from  the  written 
agreement,  though  not  by  accident  or  mistake,  parol  evi- 
dence of  the  oral  stipulation  is  admissible,  although  it 
may  add  to  or  contradict  the  terms  of  the  written  in- 
strument. Among  the  cases  establishing  this  principle 
are:  Chapin  v,  Dohson,  78  N.  Y.  74;  Ferguson  v.  Rajf- 
erty,  128  Pa.  St.  337.  The  same  doctrine  substantially 
has  been  adopted  by  this  court.  Norman  v.  Waite,  30 
Neb.  302.  It  will  be  observed  that  the  allegations  of  the 
petition  and  the  evidence  offered  brought  the  case  strictly 
within  this  rule." 

Finally,  we  have  Davis  v,  ^tcrnSy  85  Neb.  121,  which 
would  seem  to  be  decisive  of  this  case.    In  the  first  para- 
21 
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graph  of  the  syllabus  it  is  held:  "It  is  not  error  to  sub- 
mit oral  testimony  to  the  jurj^  to  show  the  purpose  for 
which  a  negotiable  promissory  note  w^as  executed,  wliere 
such  note  is  sued  on  by  the  payee  named  in  the  note." 
The  opinion  on  page  127  cites  Walker  v,  Haggerty,  Nor- 
man V.  Waite  and  Oiiford  v.  Fox,  supra,  and  quotes  with 
api)roval  from  the  last  named  case.  Tlie  writer  has  ex- 
jimined  numerous  other  cases  from  various  courts,  all  to 
tlie  same  efifect  as  those  above  quoted  from. 

After  a  careful  reconsideration  of  the  questions  involved 
and  the  law  applicable  thereto,  we  conclude  that  this  case 
is  controlled  by  the  rule  announced  in  Davis  v,  Ftterns 
and  Norman  v.  Waite,  supra,  as  shown  by  the  quotations 
from  those  two  cases  above  given.  It  follows  that  the  evi- 
dence as  to  the  oral  agreement  and  its  performance  was 
properly  received. 

Our  former  judgment  is  therefore  vacated,  and  the 
judgment  of  the  district  court  is 

AFFlJEtMEaO. 

Babnes,  J.,  dissenting. 

For  the  reasons  given  in  our  former  decision  of  this 
case,  I  cannot  concur  in  the  foregoing  opinion. 


Edwabd  B.  Cowles,  appellant,  v.  Annih  E.  Kyd, 

appellee. 

Piua)  ApbdEi  20,  1912.     No.  16,664. 

1.  Judgrment:    Res  Judicata:    Tax  Lien.    A  right  obtained  under  a 

tax  sale  certificate,  Uke  any  other  civil  right,  may  be  barred  by 
the  decree  oj  a  court  of  competent  Jurisdiction  in  a  suit  where 
the  owner  of  such  certificate  is  duly  made  a  party,  and  his  claim 
to  priority  under  such  certificate  is  assailed  in  the  pleadings  and 
adjudicated  against  him  by  the  court 

2.  :  .    One  duly  served  with  summons  thereby  becomes  a 

part3^  to  the  suit  or  action,  and,  unless  subsequently  dismissed, 
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remains  such  throughout  the  proceedlngB.  As  such  party  he  Is 
presumptively  present  in  court  during  the  trial  and  at  the  entry 
of  judgment.  He  is  charged  with  notice  of  every  claim  adverse 
to  him  contained  In  the  plaintiff's  petition. 

3.  :    .     And,  in  such  a  case,  If  the  petition  alleges  that 

he  has  or  claims  a  lien  or  some  interest  in  the  land  involved  in 
the  suit,  but  that  his  lien  or  claim  is  junior  and  inferior  to  that 
asserted  by  the  plaintiff,  and  he  stands  mute  and  permits  the 
entry  of  findings  and  judgment  against  him  and  in  favor  of  the 
plaintiff  upon  that  contention,  and  an  innocent  third  party  pur- 
chases the  land  at  sheriff's  sale  under  the  judgment  so  entered, 
the  judgment  is  res-  ad  judicata  as  between  such  party  and  the 
plaintiff,  and  as  between  him  and  the  purchaser  at  such  sale. 

4.  :    :    Tax  Lien.     And  the  fact  that,  at  the  time  he  is 

required  to  answer  in  such  suit,  he  is  the  holder  of  a  tax  sale 
certificate,  issued  to  him  less  than  two  years  prior  thereto,  will 
not  excuse  lUm  from  failing  or  refusing  to  set  up  his  lien  under 
the  certificate  so  held  by  him.  Failing  so  to  do,  his  right  to 
subsequently  assert  it  against  the  judgment  entered  in  such  suit, 
or  against  those  claiming  as  purchasers  under  said  judgment,  is 
forever  barred  and  foreclosed. 

6, :    '■ ,     Where  the  district  court  has  jurisdiction  of  the 

subject  matter  and  of  the  parties,  its  determination  of  all  dis- 
puted questions  in  the  suit  is  binding  upon  all  the  parties 
thereto.  If  the  court  errs,  the  remedy  is  by  appeal,  and  not  by 
subsequent  collateral  attack. 

Appeal  from  the  district  court  for  Gage  county: 
Leander  M.  Pemberton,  eTuDGE.    Affirmed. 

G.  H.  Denney,  for  appellant. 

Samuel  Rinaker  and  A.  H.  Kidd,  contra. 

Fawcett,  J. 

Plaintiff  brought  suit  in  the  district  court  for  Gage 
county  to  foreclose  a  tax  sale  certificate  on  lot  3,  block 
22,  in  Cropsey's  addition  to  the  city  of  1  Beatrice.  The 
petition  is  in  the  usual  form.  DefcMidant  filed  an  answer 
and  cross-petition,  })lending  a  former  adjudication  and 
praying  that  the  title  of  defendant  be  quieted.  Defendant 
prevailed  in  the  court  below,  and  plaintiff  appeals. 
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The  record  shows  that  on  November  4,  1897,  one  Sib- 
bernsen  purchased  the  lot  in  controversy  for  the  delin- 
quent taxes  for  the  year  1896,  and  received  a  certificate 
of  purchase  therefor ;  that  he  subsequently  paid  the  taxes 
for  the  years  1897  and  1898.  On  September  16^  1904, 
Sibbernsen  filed  a  petition  to  foreclose  his  tax  lien.  In 
his  petition  he  made  Mr.  Cowles,  plaintiff  in  this  suit,  a 
defendant,  and  summons  was  duly  served  upon  him.  The 
answer  day  fixed  in  the  summons  was  October  17,  1904. 
On  November  5,  1902,  Mr.  Cowles  had  purchased  the  lot 
at  tax  sale  for  the  delinquent  taxes  of  1901,  and  received 
a  certificate  therefor.  He  subsequently  paid  the  taxes 
for  the  years  1902  and  1903.  At  the  time  he  was  required 
to  answer  in  the  Sibbernsen  suit,  two  years  had  not 
elapsed,  by  19  days,  from  the  date  of  his  certificate,  and 
he  now  contends,  first,  that  he  was  neither  a  necessary 
nor  proper  party  in  the  Sibbernsen  suit,  and  therefore 
could  not  be  affected  by  any  decree  rendered  therein; 
second,  "the  court  did  not  have  jurisdiction  of  the  subject 
matter  in  said  foreclosure  proceedings  and  therefore  the 
proceedings  were  void,"  and,  third,  "a  valid  tax  lien  can 
only  be  barred  by  payment  or  the  statute  of  limitations." 
The  petition  in  the  Sibbernsen  suit  alleged  that  "the  de- 
fendant E.  B.  Cowles  (and  other  defendants  not  necessary 
to  name  here)  each  have,  or  claim  to  have,  some  lien  or 
interest  in  and  to  the  said  premises,  but  the  exact  nature 
and  extent  of  which  the  plaintiff  does  not  know,  but  plain- 
tiff says  that  whatever  lien,  title,  or  interest  the  defend- 
ants, or  any  of  them,  may  have  in  said  premises  is  subse- 
quent, junior  and  inferior  to  plaintiff's  lien  for  the  taxes 
purchased  and  paid  as  aforesaid."  It  is  admitted  by 
plaintiff  here  that  he  was  duly  served  with  summons  in 
the  Sibbernsen  case;  that  he  never  entered  his  appearance 
therein  but  deliberately  made  default.  The  decree  entered 
in  that  case  found  that  Mr.  Cowles  had  been  duly  served, 
and  default  was  entered  against  him.  It  found  that  the 
allegations  in  plaintiff's  petition  were  true;  that  he  was 
the  owner  and  holder  of  the  various  tax  sale  certificates 
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set  forth;  found  the  amount  due  to  the  plaintiff  Sibbern- 
sen  and  adjudged  that  the  amount  so  found  due  was  a 
first  lien  on  the  premises  in  controversy;  found  furtlier 
that  "whatever  interest  in,  or  lien  upon,  the  said  real 
estate  the  defendant  may  have  is  junior,  inferior  and  sub- 
sequent to  the  lien  of  the  plaintiff's  tax  sale  certificates;" 
adjudged  that  if  the  defendants  failed  for  20  days  from 
the  date  of  the  decree  to  pay  the  sums  found  due  plaintiff 
they  be  foreclosed  and  forever  barred;  that  an  order  of 
sale  issue  to  the  sheriff  to  sell  the  property  as  ujwn  execu- 
tion, etc.  The  sale  was  duly  advertised,  made,  and  the 
sale  confirmed  and  deed  ordered  to  be  made  to  Annie  E. 
Kyd,  the  defendant  in  this  suit,  which  deed  w^as  issued 
August  12,  1907.  Under  this  deed  she  took  and  still 
holds  possession.  The  record  shows  that  the  sum  realized 
from  the  sale  of  the  property  in  the  Sibberiisen  suit  was 
sufficient  to  pay  the  liens  established  and  costs  of  the  suit, 
and  leave  a  surplus  of  $562.  The  question  to  be  deter- 
mined here  is,  do  the  proceedings  in  that  suit  establisli 
the  defense  of  res  adjudicata  in  tliis?  The  trial  court  so 
found,  and  w-e  so  find. 

We  do  not  agree  with  the  contention  of  plaintiff  that  a 
valid  tax  lien  can  only  be  barred  by  i)ayment  or  the  stat- 
ute of  limitations.  General  expressions  of  that  kind  may 
be  found  in  reported  cases,  but  in  every  instance  it  will  be 
found  that  those  general  statements  ai)ply  to  the  facts  of 
the  case  in  which  the  language  is  used.  A  right  obtaint^d 
under  a  tax  sale  certificate,  like  any  other  civil  right,  may 
be  barred  by  the  decree  of  a  court  of  competent  jurisdic- 
tion in  a  suit  where  the  owner  of  such  certificate  is  duly 
made  a  party,  and  his  claim  to  priority  under  that  lien  is 
assailed  in  the  i)leadings  and  adjudicated  against  him  by 
the  court.  One  duly  served  with  summons  thereby  be- 
comes a  party  to  the  suit  or  action,  and,  unless  subse- 
quently dismissed,  remains  such  thrmigliout  the  proceed- 
ings. As  such  party  he  is  presumptively  jn^esent  in  court 
during  the  trial  and  at  the  entry  of  judgment.  He  is 
charged  with  notice  of  every  claim  adverse  to  him  con- 
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tjlined  in  the  plaintifTs  petition.  If  it  is  thei^ein  alleged 
that  he  hiis  or  claims  a  lien  or  some  interest  in  the  land 
involved  in  the  suit,  but  that  his  lien  or  claim  is  junior 
and  inferior  to  that  asserted  by  the  plaintilBf,  and  he 
stands  mute  and  permits  the  entry  of  findings  and  judg- 
ment against  him  and  in  favor  of  the  plaintiff  nipon  that 
contention,  and  an  innocent  third  party  purchases  the 
land  at  sheriff's  sale  under  the  judgment  so  entered,  that 
judgment  is  res  adjudicata  as  between  such  party  and  the 
plaintiff,  and  as  between  him  and  the  purchaser  at  such 
sale.  If,  in  such  a  case,  tlie  party  so  served,  at  the  time 
of  such  service  and  at  the  time  when  he  is  notified  to  an- 
swer, is  the  holder  of  a  tax  sale  certificate,  issued  to  him 
less  than  two  years  prior  to  the  answer  day,  the  fact  that 
he  cannot  then  demand  a  ^foreclosure  of  his  lien  will  not 
excuse  him  from  failing  or  refusing  to  set  up  his  lien 
,  under  the  certificate  held  by  him.  Failing  so  to  do,  his 
right  to  subsequently  assert  it  against  the  judgment  en- 
tered in  that  suit,  or  against  those  claiming  as  purchasei's 
under  said  judgment,  is  forever  baiTed  and  foreclosed. 
Lincoln  Nat.  Bank  v.  Virgin^  36  Neb.  735;  Barton  t\ 
Anderson,  104  Ind.  578. 

In  so  holding,  we  have  not  overlooked  Western  Land 
Co.  V.  Buckley ,  3  Neb.  (Unof.)  776,  and  Gibson  <o.  Scjpson, 
82  Neb.  475.  Wcsto^n  Land  Co.  v.  Buclxicy  is  an  unoffi- 
cial  commissioner's  opinion  and  has  no  standing  as  an 
authority  in  the  sense  in  which  the  doctrine  of  stare  de- 
cisis is  applied.  Flint  v.  Chaloupka.  72  Neb.  34.  But, 
even  if  it  were  to  be  considered  as  an  authority  generally, 
it  could  not  be  treated  as  su(*h  in  this  case.  In  that  case 
the  amount  due  upon  the  tax  lien  was  deducted  by  the 
sheriff  at  the  time  of  the  sale  of  the  property  under  the 
mortgage  foreclosure  suit  in  which  the  holder  of  the  lien 
failed  to  appear;  hence,  the  purchaser  at  the  mortgage 
foreclosure  sale  took  subject  to  the  rights  of  the  holder 
of  the  tax  lien.  Again,  in  that  case  it  was  said: 
"Upon  the  question  wliether  or  not  the  holder  of  a  tax 
lieu  prior  in  point  of  time  to  the  date  of  a  mortgage  being 
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foreclosed  is  a  necessary  or  proper  party,  we  express  no 
opinion."  Tlierefore,  that  question  was  not  decided.  The 
subsetiuent  language  of  the  w^'iter  of  that  opinion,  to  the 
effect  that,  because  less  than  two  years  liad  elapsed  from 
the  date  of  the  certificate  of  tax  sale,  the  court  wr)uld  be 
without  authority  to  enter  a  decree  fnreclo.sinu;  the  lien 
until  after  the  expiration  of  the  two  years,  and  therefore 
the  holder  of  the  tax  lien,  "while  likely  a  proper  party, 
was,  at  all  events,  not  a  necessary  party  to  the  mortgage 
foreclosure  proceedings,"  is  obiter  dwtnm  i^ure  and  simple. 
It  is  clear  that  the  proceedings  in  the  foreclosure  suit  did 
not  cut  off  or  in  any  manner  bar  the  lien  or  right  of  action 
thereunder  of  the  Western  Laud  Comi)any,  the  holder  of 
the  tax  lien,  because  the  ai)praisement  and  sale  reserved 
and  left  those  riglits  unimpaired.  The  writer  of  the 
opinion  cites  and  relies  upon  Lhwoln  Nat.  Bank  v.  Virgin^ 
supra,  but  it  is  evident  from  a  careful  examination  of  that 
opinion,  that  he  misapprehended  its  scope.  The  writer  of 
this  opinion  fell  into  the  same  error  when  he  wrote  the 
opinion  in  Qihson  v,  ScirsoUy  supra,  and  indulged  in  dis- 
cussion and  included  in  the  syllabus  a  holding  upon  a 
point  not  necessary  in  the  decision  of  that  case.  Lincoln 
Nat  Bank  v.  Virgin  does  not  support  Westo^n  Land  Co, 
V.  Buckley,  nor  Gibson  v,  Sexson;  but  is  in  hannony  with 
tlie  rule  we  have  above  announced. 

In  Lincoln  Nat,  Bank  v.  Virgin  it  is  said:  "There  is  no 
doubt  of  the  jurisdiction  of  a  court  of  equity,  uj)on  propc^r 
pleadings  in  a  foreclosure  proc(HKling,  to  determine  tlu^. 
rights  of  all  parties  tliereto  with  respect  to  tlie  subject  of 
the  controversy,  whetlier  plaiutiifs  or  defendants.  But 
the  power  to  conclude  i)arties  not  claiming  adversely  to 
the  plaintiff,  whetlier  subsequent  mortgagees,  or  mort- 
gagor and  mortgag(*e,  so  a>s  to  prevent  them  from  after- 
wards a,.serting  tlieir  rights  as  against  ea<'h  otlier,  de- 
pends ujKDn  whetlier  such  power  has  been  iiivolccMl  by  ouv 
or  more  of  the  parties  thus  interested.  ♦  ♦  ♦  ''f],(^ 
general  rule  is  that  a  default  is  an  admission  of  sm  li  facts 
only  as  are  properly  alh^ged  in  the  petiiicm  or  complaint. 
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1  Herman,  Estoppel,  see.  53.  A  recognized  excei)tion, 
however,  is  that  where,  in  a  foreclosure  or  other  kindred 
proceeding,  a  defendant  who  is  called  upon  to  disclose  his 
supposed  but  unknown  interest  in  the  subject  of  the  ac- 
tion makes  default,  he-  will  be  held  thereby  to  have  ad- 
mitted that  his  interest  therein  is  subordinate  .to  that  of 
the  plaintiff.  Barton  v.  Anderson,  104  Ind.  578.  The 
Merchants  Bank,  by  its  default,  must  be  lield  to  have  con- 
fessed the  cause  of  acticm  of  the  plaintiff  therein,  and  to. 
til  at  extent  the  decree  is  conclusive.'' 

The  reasoning  of  Post,  J.,  in  that  case  applies  here.  In 
tlie  Sibbernseri  suit  the  plaintiff  asserted  the  priority  of 
his  lien  over  any  claim  or  lien  of  defendant  Cowles,  who 
had  been  personally  served  with  summons.  There  is  no 
doubt  of  the  jurisdiction  of  the  court  to  determine  in  that 
suit  the  riglits  of  those  two  parties  with  respect  to  the 
subject  of  the  controversy,  viz.,  the  priority  of  their  liens. 
The  petition  called  upon  defendant  to  disclose  his  inter- 
est or  claim.  The  defendant  saw  fit  to  decline  to  do  so 
and  therein  made  default.  He  must,  therefore,  "be  held 
thereby  to  have  admitted  that  his  interest  therein  is  (was) 
subordinate  to  that  of  the  plaintiff,"  and  "must  be  held 
to  have  confessed  the  cause  of  action  of  the  plaintiff  therein, 
and  to  that  extent  the  decree  (therein  entertMi)  is  con- 
clusive." The  only  right  then  remaining  to  defendant 
Cowles  in  that  suit  was  to  have  had  his.  claim  satisfied 
out  of  the  surplus  arising  from  the  sale.  The  surplus  was 
ample  to  have  satisfied  his  claim.  He  could  not  refuse  to 
obtain  satisfaction  from  that  and  thereafter  seek  satisfac- 
tion out  of  the  land  which  passed  to  the  purchaser  by 
tlie  sale  under  that  decree.  Any  other  rule  than  this 
would  permit  parties  duly  served  with  summons  in  a  court 
of  general  jurisdiction,  in  a  case  involving  subject  mat- 
ter of  which  the  court  has  full  and  complete  jurisdiction, 
to  determine  for  himself  the  question  as  to  whether  he  is 
a  proper  party,  and  the  further  (luestion  as  to  whether 
disputed  priorities  of  himself  and  the  plaintiff  can  be 
adjudicated  by  the  court  in  that  (*as(\     Wiiere  the  court 
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has  jurisdiction  of  the  subject  matter  and  of  the  i)arties, 
itB  determination  of  all  disjmted  questions  in  the  §uit  are 
binding  upon  all  parties  thereto.  If  the  court  errs,  the 
remedy  is  by  appeal,  and  not  by  subsequent  collateral 
attack.  The  justice  of  this  rule  is  well  exemplified  in  tlie 
present  case.  The  decree  in  the  Sibberust^n  case  was  en- 
tered March  23,  1906;  sale  made  thereunder  July  15, 
1907;  sale  confirmed  July  16,  1907;  deed  issued  August 
12,  1907;  present  suit  conuuenced  November  12,  1907. 
The  parties  to  that  suit  were  Sibbernsen,  plaintiff;  Cowlos, 
defendant.  The  parties  to  this  suit  are  Cowles,  plaintiif ; 
Annie  E.  Kyd,  purchaser  under  the  Sibbernsen  judgment, 
defendant  Everything  claimed  by  plaintiff  here  could 
have  been  decided  there.  Every  right  demanded  here 
could  have  been  obtained  there.  He  not  only  could  havr 
been  protected  by  the  decree  in  that  case,  but  the  funds 
realized  from  the  sale  were  sufficient  to  pay  all  claims, 
including  his.  We  think  the  district  court  was  warranted 
in  finding  that  plaintiff's  claim,  as  against  the  defendant, 
was  barred  and  foreclosed,  and  that  ''there  is  no  equity  in 
the  claim  and  action  of  the  plaintiff." 

The  judgment  of  the  district  court  was  right,  and  it  is 

Affirmed. 
RBigB,  0.  J.,  not  sitting. 


Job  McKay  v.  State  of  Nebraska. 

Filed  April  20,  1912.     No.  16,975. 

1.  Infondatioii:     Sutficiexcy.      An    information    Is    defective    If    it 

charges  the  commission  of  the  offense  as  subsequent  to  the  date 
upon  which  the  information  is  filed,  or  on  an  otherwise  impos- 
sible date. 

2.  Criminal  I*aw:   Information:    Amendmf.nt:    Trial.    And  in  such  a 

case  it  is  error  for  the  trial  court,  after  permitting  an  amend- 
ment curing  such  defect,  to  require  the  accused,  over  his  objec- 
tion, to  immediately  proceed  with  the  trial  without  arraignment 
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under  and  plea  to  such  amended  information  and  without  giving 
him  the  statutory  time  of  24  hours  in  which  to  plead  thereto. 

3,  1    FoEMEB  Jeopardy.     Where  one  accused  of  a  felony  is  put 

upon  trial  under  an  information  defective,  upon  its  face,  and, 
after  trial  begun,  the  information  is  amended  and  the  trial  pro- 
ceeded with,  there  being  no  change  in  the  offense  charged,  held, 
that  the  accused  is  not  thereby  placed  in  jeopardy  a  second  time. 

4.  Former  Opinion  Modified.    Our  former  opinion  examined,  modified 

as  set  out  in  the  following  opinion,  and  in  all  other  respects  ad- 
hered to. 

Opinion  on  motion  for  rehearing  of  case  reported  in  90 
Neb.  G3.    Rehearing  denied.    Former  opinion  modified. 

Fawcktt,  J. 

When  our  opinion  was  handed  down  in  this  case  (90 
Neb.  63)  the  county  attorney  of  Antelope  county  re- 
<1  nested,  and  the  attorney  general  directed,  a  mandate  to 
{X^)  down.  Subsequently,  and  within  40  days  from  the 
filing  of  the  opinion,  the  private  prosecutor  employed  by 
tlie  relatives  of  the  deceased  requested  and  was  given 
leave  to  file  a  motion  for  a  recall  of  the  mandate  and  for 
a  rehearing  of  tlie  case.  Upon  the  filing  of  the  motion 
argument  thereon  wiis  ordered  and  has  been  had.  The 
case  is  now  before  us  on  that  motion,  for  review. 

Counsel  for  defendant  has  entered  objections  to  a  fur- 
ther consideration  of  tlie  case  in  this  court  for  various 
reasons  which  we  deem  it  unnocessiiry  to  set  out.  It  is 
sufficient  to  say  that  we  permitted  the  filing  of  the  motion 
for  rehearing  and  must  now  decline  to  dispose  of  it  with- 
out consideration.  Defendant's  objections  are-  therefore 
overruled. 

Upon  the  original  hearing  we  held  the  information  orig- 
inally filed  to  be  void.  This  holding  is  now  assailed.  The 
writer  is  satisfied  with  our  fonner  holding  and  is  still  of 
the  opinion  that  tlie  information  was  void.  A  majority 
of  the  court,  however,  are  of  oipinicm  that  this  is  stilting 
the  matter  too  strongly;  that  the  iiiformation  was  defect- 
ive merely,  but  not  void.     Paragraphs  1,  2  and  3  of  the 
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syllabus  of  the  former  opinion  are,  therefore,  hereby  modi- 
fied so  as  to  read  as  follows: 

1.  An  information  is  defective  if  it  charges  the  com- 
mission of  the  oflfense  as  subsequent  to  the  date  upon 
which  the  information  is  filed,  or  on  an  otherwise  impos- 
sible date. 

2.  And  in  such  a  case  it  is  error  for  the  trial  court, 
after  penuitting  an  amendment  curing  such  defect,  to  re- 
quire the  accused,  oyer  his  objection,  to  immediately  pro- 
ceed with  the  trial  without  arraignment  under  and  plea 
to  such  amended  information  and  without  giving  him  the 
statutory  time  of  24  hours  in  which  to  plead  thereto. 

3.  Wliere  one  accused  of  a  felony  is  put  upon  trial 
under  an  information  defective  upon  its  face,  and,  after 
trial  begun,  the  inforim.tiim  is  amended  and  the  trial 
proceeded  with,  there  being  no  change  in  the  oflfense 
charged,  held,  thht  the  accused  is  not  thereby  placed  in 
jeopardy  a  second  time. 

That  portion  of  the  opinion  upon  which  the  above  three 
paragraphs  of  the  syllabus  are  predicated  is  also  modified 
so  as  to  conform  tlierowith. 

Our  opinion  in  relation  to  the  employment  of  privatt* 
counsel,  as  embodied  in  paragraphs  4,  5  and  6  of  the  sylla- 
bus, is  next  assailed.  We  deem  it  unnecessary  to  again 
discuss  that  question.  We  are  satisfied  with  our  former 
opinion  upon  that  point  and  adhere  thereto.  This  case 
presents  a  good  illustration  of  tlie  sufficiency  of  the  rea- 
sons which  prompted  the  legislature  to  amend  tlie  statute 
in  relation  to  tlie  employment  of  private  counsel  in  felony 
cases,  and  of  the  soundness  of  our  former  holding.  Here 
we  have  private  counsel,  employed  by  relatives  of  the  de- 
ceased, not  only  dominating  the  trial  of  a  felony  case  in 
the  court  below,  but  obtruding  himself  into  this  court, 
aft^r  the  attorney  general  and  the  county  attorney  had 
accei^ted  the  opinion  and  obtained  the  issuance  of  a  man- 
date, and  attempting  to  further  serve  his  private  clients 
by  a  persistent  contention  at  variance  with  the  ordorly 
-ourse  then  being  pursutMl  by  tlie  able  prosecuting  officers 
of  the  state- 
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Our  opinion  as  reflected  in  paragraph  7  of  the  syllabus 
is  next  assailed.  An  attemjrt  is  made  to  justify  the  offer- 
ing in  evidence  of  the  blood-stained  garments  of  the  de- 
ceased upon  the  theory  that  the  evidence  shows  that  the 
defendant  was  seen  leaving  the  house  of  the  deceased 
early  in  the  morning  of  the  day  when  the  body  was  dis- 
covered, and  that  this  evidence  would  show  that  the  de- 
ceased was  murdered  after  arising  in  the  morning.  It 
had  already  been  shown  by  the  testimony  of  the  persons 
who  first  found  the  body  of  the  deceased  that,  at  the  time 
they  made  the  discovery,  the  body  was  lying  at  the  foot  of 
the  cellar  stairs,  fully  dressed,  with  the  bloody  ax,  with 
which  the  deed  had  evidently  been  committed,  lying  be- 
side it.  This  undisputed  testimony  established  the  fact 
that  at  the  time  of  the  murder  the  deceased  was  fully 
dressed;  but  neither  that  testimony  nor  the  blood-stained 
garments  themselves  would  prove  that  he  had  been  mur- 
dered after  arising  in  the  morning,  any  more  than  they 
would  prove  that  he  had  been  murdered  before  the  time 
for  retiring  the  evening  before.  No  attempt  to  disguise  the 
motive  of  counsel  in  offering  these  blood-stained  garments 
in  evidence  can  obscure  the  fact  that  the  real  motive  was 
for  the  purpose  of  exciting  the  passions  of  the  jury.  We 
are  satisfied  with  our  former  holding  and  adhere  thereto. 

The  motion  for  rehearing  is  therefore  overruled,  and 
our  former  opinion,  modified  as  above  set  out,  is  adhered 
to. 

Former  opinion  modifibd. 

Reese,  C.  J.,  not  having  heard  the  arguments  upon  the 
motion,  took  no  part. 

Rose,  J.,  dissenting. 

Upon  further  reflection,  I  do  not  think  the  conviction 
should  be  sot  aside  for  any  reason  assigned  in  the  former 
opinion  or  in  the  modification  thereof  on  the  motion  for  a 
rehearing. 

1.  Though   the   information  was   filed   in   the  district 
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court  April  28,  1910,  and  the  homicide  occurred  Decem- 
ber 7, 1909,  the  date  of  the  murder,  as  stated  in  the  charge, 
was  December  7,  1910.  Why  should  the  future  date, 
which  was  palpably  erroneous,  control  the  cliarge  that  the 
felonious  act  had  been  committed  in  the  past,  where  time 
is  no  part  of  the  crime  and  the  prosecuticm  never  outlaws? 
The  information  sliows  on  its  face  tliat  it  was  verified  by 
the  oath  of  the  county  attorney  April  28,  1910,  and  that 
it  was  filed  in  the  district  court  tlie  same  day.  It  is  also 
formally  and  fully  charged  in  technical  lan<ruage  that  de- 
fendant did  feloniously  make  the  fatal  assault  in  Antelope 
coTiniy,  and  did  strike  and  wound  his  victim,  and  that  in 
consequence  the  victim  "then  and  there  did  die."  The 
TCPbs  are  in  the  past  tense.  They  contradict  the  imma- 
terial future  date.  The  figures  "1910,"  which  constitute 
no  part  of  the  felony,  are.  repugnant  to  the  material 
charges  in  the  past  tense.  The  nonessential  future  date 
should  yield  to  the  fundamental  charges  that  the  unlaw- 
ful acts  were  committed  in  the  past.  In  these  respects 
the  legislature  in  adopting  the  criminal  code  of  this  state 
departed  from  the  technical  exactitude  fomierly  required 
by  the  rules  of  the  common  law.  "No  indictment  shall  be 
deemed  invalid,  nor  shall  the  trial,  judgment,  or  other 
proceedings  be  stayed,  arrested,  or  in  any  manner  af- 
fected," declares  the  criminal  code,  "for  omitting  to  state 
the  time  at  which  the  offense  was  committed,  in  any'^case 
where  time  is  not  of  the  essence  of  the  offense;  nor  for 
stating  the  time  imperfectly" ;  nor  "for  any  surplusage  or 
repugnant  allegation  when  there  is  sufficient  matter 
alleged  to  indicate  the»crime  or  person  charged;  nor  for 
want  of  the  averment  of  any  matter  not  necessary  to  be 
proved;  nor  for  any  other  defect  or  imperfection  which 
does  not  tend  to  the  prejudice  of  the  substantial  rights  of 
the  defendant  upon  the  merits."  Criminal  code,  sec.  412. 
The  criminal  code  further  provides  that  a  variance  be- 
tween the  statements  of  the  information  and  the  evidence 
offered  in  proof  thereof  shall  not  be  deemed  "ground  for 
an  acquittal  of  the  defendant,  unless  the  court  before 
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which  the  trial  shall  be  had  shall  find  that  such  variance 
is  material  to  the  merits  of  the  case  or  may  be  prejudicial 
to  the  defendant."    Criminal  code,  sec.  413. 

Construing  these  provisions  of  the  criminal  code,  this 
court  held:    "Under  section  412  of  the  criminal  code,  an 
indiclanent  or  information  is  not  rendered  fatally  defect- 
ive *for  omitting  to  state  the  time  at  wliicli  the  ofifensi^ 
was  committed,  in  any  case  where  time  is  not  of  the  es- 
sence of  the  offense,  nor  for  stating  the  time  imperfectly.'  " 
Rema  v.  State,  52  Neb.  375.     This  rule  applies  to  the 
present  case,  because  time  was  not  of  the  essence  of  the 
offense,  and  the  date  was  imperfectly  stated.    Within  the 
meaning  of  the  criminal  code  the  erroneous  figures  "1910'^ 
are  repugnant  to  the  formal  charge  that  the  felony  had 
been  committed  bj'  defendant  before  the  county  attorney 
filed  his  information.     Besides,  the  omission  to  give  the 
date  correctly  did  not  prejudice  defendant.     The  county 
in  which  the  murder  was  committed  was  named.  The  name 
of  the  murdered  man  was  stated.    Tlie  weapon  us«3d  was 
described.    In  the  complaint  filed  before  the  justice  of  the 
peace  the  date  was  correctly  stated.     Under  this  com- 
plaint he  was  aiTested  and  bound  over  to  the  district 
court  to  answer  the  identical  charge,  giving  the  correct 
date.    He  had  time  to  prepare  for  trial  under  the  original 
information  filed  in  the  district  court,  and  was  represented 
by  eminent  counsel.     Every  fact  necessary  to  a  flawless 
information  was  as  fully  imparted  to  him  by  the  judicial 
record  of  the  proceeding,  as  would  have  been  disclosed, 
had  the  date  been  correctly  stated.    That  the  information, 
before  the  year  "1910"  was  changed  to  1909,  was  suflScient 
to  support   a  conviction  seems   to   be  sustained   by  the 
weight  of  authority,  wliere  the  rules  of  tlie  common  law 
have  been  modified  by  statute,  a*s  in  this  state. 

The  report  of  (Umrand  r.  State,  05  Ark.  559,  shows  that 
the  indictment  was  filed  July  14,  18I)G,  and  that  it  gave 
the  date  of  the  feh)ny  as  May  15,  1899.  In  passing  on  the 
sufficiency  of  the  indictment  under  statutes  wliicIi  modify 
the  rules  of  the  common  law,  the  court  in  that  case  said: 
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"In  the  indictment  before  us  the  grand  juiy  of  Faulkner 
county  accused  the  defendant  of  the  crime  of  slander, 
^conmiitted  as  follows,'  and  alleged  tliat  the  defendant,  ^on 
the  15th  day  of  May,  1899,  then  and- there  maliciously, 
wilfully,  feloniously,  and  falsely  did  use,  utter  and  pub- 
lish,' etc.  They  alleged  that  the  offense  was  committed  in 
the  past,  using  tlie  words  ^committed'  and  ^did'  for  tliat 
purpose,  on  a  day  some  time  in  the  future.  No  man  of 
common  undei'standing  could  infer  from  the  indictment 
that  the  grand  jury  intended  t(3  accuse  the  defendant  of 
having  committed  a  crime  before  it  was  committed.  To 
accuse  one  of  a  crime  is  to  charge  that  it  was  committed 
prior  to^the  accusation.  The  allegation  as  to  the  date  of 
the  commission  of  the  offense  was  a  clerical  error,  ap- 
parent on  the  face  of  the  indictment,  and  was  not  calcu- 
lated to,  and  did  not,  mislead  the  defendant,  and  did  not 
affec.t  the  validity  or  sufficiency  of  the  indictment  or  the 
judgment  against  him" — citing  Willia77is  v,  Commorir 
wealth,  18  S.  W.  (Ky.)  1024. 

In  Stevenson  v.  ^Stai(%  5  Bax.  (Tenn.)  681,  defendant 
was  indicted,  for  burglary  February  5,  1870,  the  date  of 
the  crime  as  stated  in  the  indictment  being  February  22, 
1876.  In  passing  on  the  sufficiency  of  the  indictment 
under  statutes  changing  the  common  law,  the  supreme 
court  of  Tennessee  said :  "The  indictment  was  found  5th 
of  February,  1876,  and  charges  that  the  offense  was  com- 
mitted 'heretofore,  to  wit,  the  22d  of  February,  1876.'  The 
code  only  requires  that  the  offense  be  charged  to  have 
been  committed  previous  to  the  finding  of  the  indictment, 
no  particular  day  being  necessary  to  be  alleged  or  proved 
where  time  is  not  an  ingredient  in  the  offense.  Code,  sec. 
5124.  It  is  true  it  has  been  held  that  it  must  be  dis- 
tinctly alleged  and  not  left  to  inference  or  construction 
{King  v.  State,  3  Heisk.  (Tenn.)  148),  but  the  language 
here  is  heretofore,  to  wit:  This  certainlv  means  before 
the  finding  of  the  indictment.  It  is  true  22d  of  December 
(February)  1876,  is  repugnant  and  an  impossible  date, 
in  reality  a  mere  mistake  of  the  draftsman,  and  mav 
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be  rejected,  but  we  think  the  iudictment  good  after 
verdict." 

In  State  v.  Brooks ^  85  la.  366,  the  indictment  was  re- 
turned February  13,  1890,  and  charged  that  the  offense 
was  committed  November  15, 1890,  wliereas  the  latter  date 
should  have  been  November  15,  1888.  The  prosecution 
was  allowed  to  correct  the  mistake,  and  the  supreme  ccmrt 
observed:  "It  is  not  only  apparent  that  the  date  'Iv^DO' 
was  an  impossible*  date  and  a  clerical  error,  but  that, 
omitting  that  date,  still  the  offense  is  charged  to  have 
been  committed  at  a  time  possible  and  certain,  namely, 
^on  or  about  the  fifteenth  day  of  November,  1888.'  Code, 
section  4538,  requires  that  we  ^must  examine  the  record, 
and,  without  regard  to  technical  en*ors  or  defects  which 
do  not  affect  the  substantial  rights  of  the  parties,  render 
such  judgment  on  the  record  as  the  law  demands.  A  mere 
clerical  eiTor,  which  can  be  discovered  by  a  casual  reading 
of  the  indictment  itself  will  not  render  it  fatally  defective.' 
State  V.  Crawford y  66  la.  318;  State  v.  Churlocky  14  la. 
444;  State  v.  Emeigli,  18  Ta.  122;  State  v.  White,  32  la.  17. 
This  being  a  mere  clerical  error,  apparent  upon  the  face 
of  the  indictment,  the  defendant  was  not  prejudiced  by 
allowing  the  correction." 

In  State  v,  McDanieh  94  Mo.  301,  the  court  enforced  a 
statute  providing  that  no  indictment  shall  be  deemed  in- 
valid for  stating  the  offense  to  have  been  committed  on  a 
day  subsequent  to  tlie  finding  of  the  indictment,  or  on  an 
impossible  day,  or  on  a  day  that  never  happened.  The 
rule  was  stated  thus:  "An  indictment  for  murder  which 
charges  the  assault  and  wounding  to  have  occurred  on 
the  twenty-fifth  day  of  December,  1886,  from  the  effects 
of  which  the  deceased  died  on  the  twenty-fifth  day  of  De- 
cember, 1885,  is  not  fatally  defective.  The  mistake  is 
merely  clerical,  is  cured  by  the  statute  (R.  S.  1879,  sec. 
1821),  and  should  be  disregarded." 

In  Conner  v.  State,  25  Ga.  515,  the  presentment  was 
dated  September  term,  1857,  and  charged  that  the  offense 
was  committcNl  Decemlicr  15,  1857,  and  the  court  said: 
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"Have  not  all  the  o<»m-ts,  both  in  England  and  in  this 
country,  settled  it  so  Umg  ago,  that  the  memory'  of  man 
runneth  not  to  the  contrary,  that  while  some  dav  must 
be  stated,  any  otiier  may  be  proven?    Who  does  not  see, 
that  if  it  be  immaterial  to  prove  the  day  as  charged,  that 
no  day  or  an  imiwssible  day  will  do  just  as  well?    But 
It  will  be  replied,  that  it  never  was  decided,  but  that  tlie 
time  charged  must  be  before  the  accusjiti(»n  is  preferred. 
And  I  concede  this  to  be  so,  at  least  for  the  purposes  of 
the  argument.    But  let  us  look  at  the  reason  of  the  thing. 
Suppose  the  day  be  laid  subsequent  to  the  finding  of  the 
grand  jury;  it  is  the  same  in  effect  as  stating  an  impos- 
sible  day,  as  the  fortietli  of  May,  and  if  it  be  correct  that 
any  day  witliin  tlie  statute  of  limitations  and  bef<.re  in- 
dictment found  will  suflfice,  it  is  quite  clear  that  no  day, 
or  one  that  is  impossible,  will  do  just  as  well." 

In  *S7«Ye  v.  Pierre,  39  La.  Ann.  915,  it  was  decided: 
"An  immaterial  and  impossible  date  in  an  indictment 
may  be  corrected  at  any  time;  particularly  when  the  date 
is  not  of  tlie  esstmce  of  the  offense  cliarged." 

In  modifying  the  rules  of  the  common  law  on  this  sub- 
ject the  criiuinal  code  of  Nebraska  goes  further  than  that 
of  most  of  the  states  in  which  the  decisions  cited  were 
rendered.  To  give  effect  to  the  changes  which  the  legis- 
lature of  this  state  made  in  the  rules  of  the  common  law, 
it  seems  to  me  to  be  necessary  to  hold  tliat  the  informa- 
tion as  originally  filed  in  the  district  court  in  the  present 
case  was  sufficient  to  support  a  convict icm  without  amend- 
ment or  correction.  If  I  am  correct  in  this  conclu.sifm,  it 
follows  that  the  amendment  inserting  in  the  information 
"1909"  instead  of  1910  was  immaterial,  and  tliat  there 
was  no  error  in  refusing  a  postponement  because  of  the 
change. 

2.  As  I  view  the  law,  the  majority  opinion  places  too 
many  re.strictions  around  the  engaging-  of  private  counsel 
to  as.sist  in  criminal  prosecutions.  Tlie  i>voi>or  soluliim 
of  this  question  must  rest  upon  the  construction  of  the 
statute  relating  to  the  powers  and  duties  of  c(»unty  at- 
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torneys.  In  1885  the  legislature  passed  an  act  containing 
the  following  provisions: 

"It  shall  be  the  duty  of  the  county  attorney  to  appear 
in  the  several  courts  of  their  respective  counties  and 
prosecute  and  defend,  on  behalf  of  the  state  and  county, 
all  suits,  applications  op  motions,  civil  or  criminal,  aris- 
ing under  the  laws  of  the  state,  in  which  the  state  or  the 
county  is  a  party  or  interested.    ♦    ♦    ♦ 

"The  county  attorney  may  appoint  one  or  more  depu- 
ties, who  shall  act  without  any  compensation  from  the 
county,  to  assist  him  in  the  discharge  of  his  duties; 
provided,  that  the  county  attorney  of  any  county  may, 
under  the  direction  of  the  district  court,  procure  such 
assistance,  in  the  trial  of  any  person  charged  witli  the 
crime  of  felony,  as  he  may  deem  necessary  for  the  trial 
thereof,  and  such  assistant  or  assistants  shall  be  allowed 
such  reasonable  compensation  aB  the  county  boiird  shall 
determine  for  his  services,  to  be  paid  by  order  on  the 
county  treasurer,  upon  presenting  to  said  board  the  cer- 
tificate of  the  district  judge  before  whom  said  cause  was 
tried,  certifying  to  the  services  rendered  by  such  assistant 
or  assistants."  Laws  1885,  ch,  40,  sees.  2,  6;  Comp.  St. 
1885,  ch.  7,  sees.  16,  20. 

It  is  matter  of  common  knowledge  that  the  oflScers  of 
the  executive  dei)artment  of  the  state  government,  in  the 
enforcement  of  the  criminal  laws,  have  construed  the 
foregoing  statutory  provisions  to  allow  the  county  at- 
torney such  assistance  as  he  believes  to  be  necessary,  if 
obtained  by  him  with  the  consent  of  tlie  court  and  without 
expense  to  the  county;  and  such  assist^uice,  if  allowed  by 
tlie  judge  of  the  district  court  without  objection  from  the 
county  attorney,  has  not  been  regarded  as  a  violation  of 
the  statute.  This  construction  is  not  unreasonable.  It 
does  not  deprive  accused  of  anj'  right.  The  statutorj'  pro- 
visions quoted  show  that  the  county  attorney  has  ample 
control  of  criminal  prosecutions.  As  the  representiitive 
of  the  state  he  mav  exclude  at  anv  time  an  assistani  who 
abuses  his  privih^ges  or  otherwise  misbehaves.     The  triail 
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court  has  authority  to  protect  the  defendant  from  all  im- 
proper acts  of  any  attorney  representing  the  state.  It 
ought  to  be  assumed  that  a  judge  of  the  district  court,  in 
presiding  in  his  own  tribunal,  will  be  anxious  about 
proper  decorum  and  the  due  administration  of  justice. 
It  should  not  be  presumed  that  a  trial  judge  will  fail  to 
observe  and  repress  improper  conduct  of  counsel  for  the 
state,  Avhether  it  grows  out  of  excessive  zeal,  malice,  hope 
of  reward,  or  professional  vanity.  The  construction  which 
gives  sanction  to  the  rulings  of  the  trial  court  in  this  caso 
has  been  followed  by  the  prosecuting  officers  of  the  execu- 
tive department  of  the  state  government  with  the  ap- 
proval of  the  district  courts  since  the  statute  was  passed 
in  1885.  While  the  sections  containing  the  provisions 
under  consideration  have  been  amended  from  time  to  time, 
the  provisions  themselves,  construed  and  applied  as  al- 
ready stated,  have  remained  unchanged  during  all  these 
years.  The  question  should  therefore  be  determined  ac- 
cording to  a  doctrine  recently  stated  in  the  following 
Language:  "When  a  statute  has  for  nearly  40  years  been 
practically  construed  by  the  officers  whose  duty  it  is  to 
enforce  it,  and  has  during  that  time  been  several  times 
re-enacted  by  the  legislature  in  substantially  the  same 
terms,  s>ich  construction  will  be  regarded  as  adopted  by 
the  legislature,  although  the  language  of  the  statut(^ 
would  indicate  a  different  meaning."  State  v.  Sheldon, 
79  Neb.  455. 

For  these  reasons,  I  am  constrained  to  recede  from  the 
construction  adopted  in  the  former  opinion. 

3.  I  am  unwilling  to  say  that  t!ie  garments  worn  by 
the  victim  of  the  homicide  at  the  time  of  his  death  were 
incompetent  for  every  purpose  in  proving  the  state's  case. 
In  my  judgment  the  record  does  not  establish  the  correct- 
ness of  that  proposition.  "If  the  evidence  offered  be 
legally  admissible  for  any  purpose,  an  objection  to  such 
evidence  should  be  overruled."  Carleton  v.  State,  43  Neb. 
373.  Competent  evidence  bearing  on  an  issue  cannot  be 
excluded  from  the  jury  because  it  may  incidentally  arouse 
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their  prejudices.  Missouri  P.  R,  Co,  v.  Palmer^  55  Neb. 
559.  If  this  were  not  the  law,  the  shocking  atrocity  of 
the  homicide  in  this  case  would  ])revent  a  conviction.  I 
think  the  majority  opinion  attaolies  too  much  importance 
to  the  rulings  admitting  the  garments  in  evidence,  when 
more  revolting  i)roofs  of  the  crime  are  considered.  Unless 
an  assignment  of  error  not  discussed  is  meritorious,  the 
judgment,  in  my  opinion,  should  be  affirmed. 

Lbtton,  J.,  concurs  in  dissent. 


Wesley  H.  Maddox,  appellant,  v.  W.  A.  Harding, 

APPELLEE. 

Filed  April  20,  1912.     No.  17,046. 

1.  Brokers:   Sale  of  Land:    Right  to  Commibsiok.    Where  the  owner 

of  real  estate  contracts  with  an  agent  for  its  sale,  and  no  Umit 
of  time  is  fixed  by  the  parties,  the  agent's  authority  may  be 
revoked  at  any  time;  but,  if,  at  the  time  of  the  revocation,  the 
agent  had  negotiations  for  a  sale  pending,  with  ^  party  whom 
he  had  introduced  to  the  owner,  and  the  owner  had  himself  par- 
ticipated in  such  negotiations,  and  afterward  the  negotiations 
are  continued  or  within  a  few  days  renewed  and  consummated 
by  the  owner,  in  person  or  through  another,  the  agent  is  entitled 
to  his  commission. 

2.  :  :   .    And  if  during  such  negotiations  the  agent 

of  the  seller  is  also  the  agent  of  the  proposed  buyer  for  the  sale 
of  other  real  estate  owned  by  him,  which  it  is  proposed  shall  be 
accepted  by  the  seller  as  part  payment,  and  both  seller  and  buyer 
know  of  such  dual  agency,  and  with  such  knowledge  continue  to 
negotiate  with  each  other  through  such  agent,  and  a  deal  is 
finally  consummated,  the  fact  of  such  dual  agency  cannot  be 
interposed  by  either  as  a  defense  in  an  action  by  such  agent  for 
his  stipulated  compensation, 

3.  Evidence  examined,  and  referred  to  in  the  opinion,  held  sufficient 

to  require  a  submission  to  the  jury. 

Appeal  from  the  district  court  for  Eichardson  county: 
John  B.  Rapeu,  Judge.    Reversed, 


Vol.91]  JANUARY  TEKM,  1912.  293 


Maddox  v.  Harding. 


James  E.  Leyda,  for  appellant. 

Reavis  d  Reavis  and  H,  N,  Mattley^  contra. 

Fawcbtt,  J. 

Plaintiff  brought  suit  in  the  district  court  for  Richard- 
son county,  to  recover  commission  upon  the  sale  of  a  farm. 
At*  the  conclusion  of  the  trial  the  court  directed  a  verdict 
in  favor  of  the  defendant,  up(m  which  judgment  was 
rendered,  and  plaintiff  appeals. 

The  petition  alleges  that  on  September  19,  1908,  plain- 
tiff entered  into  a  written  contract  \s  ith  defendant  to  act 
as  agent  of  defendant  in  the  sale  of  certain  land  in 
Richardson  county.  A  copy  of  the  contract  is  attached 
to  the  petition.  The  contract  described  the  land  and  the 
amount  which  defendant  was  to  pay  as  commission  in  the 
event  that  plaintiff  furnished  a  buyer  or  was  instrumental 
in  any  manner  in  selling  or  transferring  the  property. 
The  petition  further  alleges  that  the  terms  of  the  contract 
were  afterwards  modified  by  a  letter,  making  the  selling 
price  of  the  land  |17,000;  thnt  later,  at  the  office  of 
plaintiff,  on  or  about  December  31,  1908,  by  mutual 
agreement  between  defendant  and  one  Pt)t(»et,  the  defend- 
ant and  Pot^t  agreed  upon  t(^rins  of  the  sale,  whereby 
defendant  was  to  receive  |14,500  in  cash  and  notes,  and 
a  piece  of  town  property  of  the  valuation  of  |5,500;  that, 
acting  under  said  contract,  at  the  suggesticms  and  direc- 
tions of  defendant,  plaintiff  procured  the  purchaser,  but 
defendant  refused  to  convey,  and  attempted  to  withdraAv 
the  land  from  the  market;  that  a  few  days  thereafter  de- 
fendant himself  sold  and  conveyed  the  land  in  question 
to  the  said  Poteet;  that  plaintiff  first  introduced  Poteet 
to  defendant;  that  plaintiff  w^as  instrumental  in  bringing 
about  the  sale  and  transfer  of  defendant's  farm,  and  is  en- 
titled to  his  commission ;  that  defendant's  sale  of  the  farm 
to  Poteet  was  for  the  sum  of  |20,000.  The  answer  ad- 
mits the  execution  of  the  contract,  the  withdrawal  of  the 
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laud  from  the  market,  and  denies  generally  the  otber  al- 
legations in  the  petition.  As  a  further  defense,  it  alleges 
that  whatever  services  were  performed  by  plaintiflf  were 
at  tlie  special  instance  and  request  of  Poteet;  that  plain- 
tiff, for  an  alleged  service  claimed  by  him  to  have  been 
performed  in  the  sale  of  said  land,  charged  Poteet  $100, 
which  was  paid  by  him,  and  that  pLaintiff  was  not  acting 
for  defendant  in  tlie  sale  of  the  land;  that  the  rela- 
tionship existing  between  plaintiff  and  Poteet,  whereby 
plaintiff  was  acting  as  the  agent  for  Poteet,  was  un- 
known to  defendant.    The  reply  is  a  general  denial. 

The  evidence  shows  the  making  of  the  contract  as  al- 
leged;  that   defendant   and   Poteet   were   introduced   to 
each  other  by  i>laintifT;  that  plaintiff  sent  several  other 
parties  to  look  at  the  farm,  and  continued  negotiations 
with  Poteet  and  defendant  up  to  the  31st  of  December; 
that  he  had  corres])(mdence  witli  defendant  while  defend- 
ant was  in  California  and  also  while  he  was  in  Iowa;  that 
early  in  December  he  telephoned  defendant  at  Red  Oak, 
Iowa;  that  defendant  soon  afterwards  visited  Falls  City 
and  again  met  Poteet  at  plaintiff's  office;  that  the  matter 
drifted  along,  plaintiff  ha\ing  talked  to  defendant  and 
Poteet  ev(Ty  fcAv  days  during  the  month  of  December 
until  the  31st  of  that  montli,  Avhen  all  the  parties  were  in 
l)laintiff's  office  and  ])ractically  agreed  on  the  terms  of 
sale,  for  .1f20,000;  111,500  cash,  and  city  property  in  Falls 
City,  known  as  the  Lindell  Hotel,  for  the  other.  $5,500; 
that  the  next  day  plaintiff  drcAv  up  a  memorandum  of 
wliat  he  understood  to  be  the  terms  of  that  agreement, 
which  was  signed  by  Poteet  and  by  plaintiff  as  agent  for 
defendant;  tliat  when  he  next  saw  defendant  and  showed 
him  the  memorandum  defendant  said,  "to  wait  a  minute 
that  he  wanted  to  go  and  see  somebody."    This  occurred 
on  the  morning  of  January  2.     That  in  the  afternoon 
plaintiff  received  by  registered  mail  the  following  notice: 
"The  NeAV  National  Hotel,  Falls  City,  Nebr.,  Jan.  2,  1908 
(1909).     W.  H.  Maddox,  Falls  City,  Nebr.     Dear  Sir: 
This  is  to  notify  you  that  I  withdraw  from  the  market 
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my  268  acres  of  land  situated  in  sec.  35  &  36,  Richardson 
Co.,  Nebr.,  known  as  the  Randall  farm,  now  listed  with 
you.  Yours  truly,  W.  A.  Harding."  Defendant  attempts 
to  justify  the  discharge  of  plaintiff,  and  his  alleged  with- 
drawal of  the  land  from  the  market,  upon  the  ground  that 
he  learned  on  January  2  that  Poteet  had  paid  plaintiff 
f  100  for  his  services  in  connection  with  the  exchange  of 
the  hotel  property.  Thirteen  days  after  defendant  wrote 
plaintiff  the  letter  of  January  2,  stating  that  the  land 
was  withdrawn  from  the  market,  he  sold  the  property  to 
Poteet  for  f20,000,  conductihg  his  negotiations  with  an- 
other real  estate  firm,  known  as  Whitaker.  Brothers. 

The  rule  invoked  by  defendant,  and  the  one  under 
which  the  court  evidently  directed  a  verdict  in  his  favor, 
is  that  of  dual  employment.  It  is  contx^nded  that  because 
I)laintiff  was  acting  for  Poteet  as  to  the  hotel  property, 
and  received  pay  from  him  for  what  he  did  in  relation  to 
that  matter,  he  cannot  now  recover  anytliing  from  de- 
fendant. There  is  no  trouble  with  the  rule  contended  for, 
when  riglitly  stated  and  understood.  It, is  that  a  real 
estate  agent,  acting  for  both  parties  in  effecting  an  ex- 
change of  their  property,  can  recover  compensation  from 
neither  unless  the  agent's  double  employment  was  known 
and  assented  to  by  both  of  said  contracting  parties,  or, 
more  correctly  speaking,  by  the  one  sought  to  be  charged 
with  such  compensation.  The  simple  question  in  this 
case  is,  did  defendant,  during  the  time  he  was  negotiating 
with  plaintiff  and  Poteet  for  the  excliange  of  these  prop- 
erties, know  that  plaintiff  was  representing  Poteet  as  to 
the  hotel  property,  and  did  he  assent  thereto?  If  he  did 
not  know  of  it  until  Januni7  2,  at  the  time  he  wrote  the 
letter  above  set  out,  his  action  in  writing  that  letter  and 
discharging  plaintiff  would  have  been  justifiable.  If  he 
did  know  of  the  relations  existing  between  plaintiff  and 
Poteet,  while  the  negotiations  between  the  three  of  them 
were  going  on,  and  continued  those  negotiations  from 
time  to  time  after  such  knowloflop,  then  his  assent  to  such 
relations  will  be  conclusively  presumed. 
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Defendant  testified  that  plaintiff  introduced  him  to 
Poteet;  that  he  and  plaintiff  and  Poteet  were  carrying  on 
negotiations  looking  to  a  sale  of  the  farm ;  that  he  never 
at  any  time  consented  to  accept  the  Lindell  Hot<il  as  a 
part  consideration  for  the  sale  of  the  farm;  that  when 
shown  the  contract  which  plaintiff  had  drawn  up  with 
Poteet  he  refused  to  sign  it;  "and  that  that  afternoon, 
after  having  talked  with  Mr.  Poteet,  he  notified  Mr. 
Maddox  and  the  other  real  estate  agents  with  whom  tlje 
land  was  listed  tliat  it  was  taken  off  the  market."  In  the 
light  of  what  follows,  this  testimony  is  significant.  De- 
fendant was  then  examined  as  follows,  in  relation  to  the 
sale  of  the  land  which  he  finally  made  through  Whitaker 
.Brothers:  "Q.  You  may  state  whether  as  a  part  of  the 
consideration  you  took  the  Lindell  Hotel.  A.  Well,  the 
hotel  was  never  deeded  to  me.  I  never  had  it  iii  ray  name. 
Q.  Just  tell  the  facts.  A.  They  liad  the  hotel  sold  for  a 
certain  figure  to  balance  up  the  deal.  I  got  some  cash 
and  notes  that  were  short  time  notes  and  well  secured  that 
I  could  turn  to  cash  and  "did  turn  them  right  away.  Q. 
When,  if  at  any  time  during  the  negotiations  between 
yourself  and  Mr.  Poteet  in  which  ilr.  Maddox  was  con- 
cerned, did  you  learn  that  Mr.  Poteet  was  paying  Mr. 
Maddox  for  effecting  the  sale  between  you  and  Poteet? 
A.  I  learned  that  on  the  2d  day  of  Januaiy.  Q.  After 
learning  that,  what,  if  anything,  did  you  do  with  refer- 
ence to  terminating  your  agency  with  Maddox?  A.  I 
notified  him  I  withdrew  it  from  the  market."  On  cross- 
e^xamiiiation  we  have  the  following:  "Q.  You  made  up 
your  mind  you  wouldn't  sell?  A.  Yes,  sir.  Q.  IIow  soon 
after  did  you  change  your  mind?  A.  Not  until  after 
Whitaker  Brothers  came  to  me.  Q.  The  transaction  was 
that  Whi takers  would  take  the  hotel  and  PotcK^t  would 
take  the  farm?  A.  I  don't  know  who  got  the  hotel, 
whether  Whitakers  or  who  got  it.  Q.  Who  paid  you  the 
money?  A.  For  the  hotel?  Q.  Yes.  A.  Wliit^ker 
Brothers  gave  me  a  clieck.  Q.  For  the  price  of  the  hotel, 
less  so  much  commission,  didn't  they?    A.  Yes.    Q.  Now, 


f 
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you  knew  all  the  time  you  were  negotiating  with  Mr. 
Maddox  when  you  were  in  the  office  day  after  day,  you 
knew  Mr.  Maddox  had  the  hotel  for  sale  or  trade?    A. 
Yes.     Q.  You  knew  that?    A.  Yes.''     Poteet  was  called 
as  a  witness  for  defendant,   and   on   cross-examination 
teistified  that  in  purchasing  tlie  farm  from  defendant  he 
turned  in  the  Lindell  Hotel  as  a  part  of  the  consideration; 
that  the  deed  for  the  hotel  was  made  to  Whitaker,  and 
Whitaker  paid  the  money   for  the  hotel  to  defendant. 
Bert  Whitaker  was  called  as  a  witness  for  defendant,  and 
testified  that  he  conducted  the  sale  between  plaintiff  and 
defendant;  that -he  now  owns  the  Lindell  Hotel;  that  the 
deed  came  to  him  from  Poteet;  that  he  took  the  hotel  in 
at  f4,500,  and  that  he  paid  the  consideration  therefor  to 
defendant.    In  the  light  of  this  record,  it  is  clear  that  the 
district  court  erred  in  withdrawing  the  case  from  the 
jury  and  directing  a  verdict  for  defendant.    There  is  no 
theory  upon  which  defendant's  conduct  can  be  justified. 
He  had  obtained  the  services  of  plaintiff  in  the  effort  to 
sell  his  farm,  and  he  actually  sold  the  farm  to  the  cus- 
tomer produced  and  introduced  to  him  by  plaintiff.     He 
knew,  by  his  own  admission,  during  all  the  time  negotia- 
tions were  going  on,  that  plaintiff  was  representing  Po- 
teet, so  far  as  the  hotel  property  was  concerned.     It  is 
therefore  clear  that  there  was  no  fraudulent  or  improper 
concealment  on  the  part  of  plaintiff  in  relation  thereto, 
but  that  his  relations  with  Poteet  were  fully  understood. 
The  fact  that  defendant  did  not  learn  until  Januarv  2 
the  amount  which  Poteet  was  to  pay  plaintiff  for  his 
services  in  connection  with  the  hotel  is,  under  the  cir- 
cumstances of  this  case,  entirely  immaterial.      He  knew 
that  plaintiff  was  representing  Poteet  in  tliat  regard,  and 
common  knowledge  and  every-day  exi)erience  would  have 
told  him  that  plaintiff  expected  remuneration  from  Po- 
teet therefor.     We  are  unable  to  discover  any  deceit  or 
improiK^r  practice  on  the  part  of  plaintiff.    The  letter  of 
January  2,  claiming  that  the  land  was  withdraAvn  from 
the  market,  looks  like  a  mere  subterfuge.     That  the  at- 
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teuipted  withdrmval  of  the  laud  from  the  market  should 
uot,  uuder  the  circumstances  shown,  defeat  plaintifiPs 
right  to  recover  his  commission,  is  well  shown  in  Smith 
v.  Andersorij  2  Idaho,  495,  Oottschalk  v.  JenningSj  1  La. 
Ann.  5,  and  Knox  v.  Parker^  2  Wash.  34. 

Plaintiff  was  clearly  entitled  to  go  to  the  jury  upon 
the  evidence  introduced,  and,  for  the  refusal  of  the  court 
to  permit  him  to  do  so,  the  judgment  is  reversed  and  the 
cause  remanded  for  further  proceedings. 

Reversed. 


Meek  Company,  appeliant,  v.  Henry  Rohlff,  appellee. 

Filed  April  20,  1912.    No.  17,075. 

L  Sales:  Action:  Evidence.  The  evidence  examined,  and  set  out  in 
the  opinion,  held  insufficient  to  sustain  the  verdict  and  judgment. 

2.  Trial:  Directing  Verdict.  "When  the  evidence  v^hich  has  been 
offered  is  not  sufficient  in  law  to  make  out  the  case  of  the  party 
who  has  offered  it,  it  is  the  duty  of  the  court  to  so  instruct  the 
jury."     Hiatt  v.  Brooks,  17  Neb.  33. 

Appeal  from  the  district  court  for  Douglas  county: 
Willis  G.  Sears,  Judge.    Reversed  with  directions. 

Baldrige^  De  Bord  &  Fradenhurg,  for  appellant 

George  W.  Shields  and  Robert  J.  Shields^  contra, 

Fawcett,  J. 

Action  by  plaintiff  in  the  district  court  for  Douglas 
county  to  recover  for  metal  sisiis  manufactured'  and  de- 
livered  by  it  to  defendant  under  a  written  order.  Verdict 
and  judgment  for  defendant,  nnd  plaintiff  appeals. 

On  November  19,  190S,  defendant  signed  and  delivered 
to  one  Brown,  a  member  of  tlie  firm  of  Frederickson,  Brown 
&  Chesney,  plaintiff's  agents  at  MinneniK)lis,  an  order  for 
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500  stamped,  framed  signs  for  an  expressed  consideration 
of  $200.  In  the  order  it  was  stated :  "No  proof  wanted. 
Ship  via  Freiglit  F.  O.  B.  Coshocton.  Special  instruc- 
tions— Use  your  own  judgment  as  to  displaying  ad.  Get 
signs  as  soon  as  possible."  The  order  also  recited:  "The 
approval  or  acceptance  of  this  contract  being  based  ui)on 
the  written  reijuirements  shown  hereon,  it  is  understood 
and  :i|j:reed  that  any  verbal  alterations  or  agreements  be- 
tween buyer  and  salesmen,  either  now  or  hereafter,  are 
not  covered  by  this  contract,  and  slmll  not  be  binding 
upon  the  parties  hereto.'-  The  signs  were  ^promptly  manu- 
factured and  shipped  to  and  received  by  defendant.  When 
received  they  did  not  meet  with  the  approval  of  defend- 
ant, and  he  notified  plaintiff  that  he  would  not  accept 
them;  whereupon,  this  suit  was  instituted. 

The  petition  alleges  the  sale  and  delivery  of  the  signs, 
the  refusal  of  the  defendant  to  receive  the  same,  the 
amount  due,  and  prays  judgment.  The  answer  denies  all 
allegations  of  tlie  petition 'not  admitted;  admits  that  he 
entered  into  the  contrj^ct,  but  denies  tliat  the  copy  set  out 
is  a  true  copy;  and  alleges:  "That  prior  to  the  time  of 
the  writing  of  said  alleged  contract,  defendant  had  pur- 
chased from  plaintiff  other  signs  of  a  similar  character, 
and  one  T.  M.  Brown,  who  was  of  the  firm  of  Frederick, 
Brown  &  Chesney,  the  agent  of  the  plaintiff,  to  induce 
the  defendant  to  give  him  an  order  for  said  500  signs,  said 
to  defendant  that  if  he,  tlie  defendant,  would  leave  it  en- 
tirely to  the  Meek  Company  it  would  furnish  to  him  500 
signs  for  ^200,  which  in  every  respect  would  be  as  good 
and  attractive  as  the  ones  that  had  been  previously  sold 
by  the  plaintiff  to  the  defendant,  and  that  said  signs 
should  be  satisfactory  to  the  defendant;  that  the  signs 
that  had  been  purchased  by  him  from  plaintiff  prior  to 
said  time  were  first-class  and  artistic,  whereas  the  signs 
sued  for  were  botches  and  almost  worthless;  that  there 
was  neither  art,  nor  good  workmanship,  nor  taste  ex- 
liibited  in  any  of  said  signs;  that  when  said  signs  came  he 
refused  to  accept  them  and  so  notified  the  plaintiff,"  The 
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reply  is  a  general  denial.  It  is  said  by  defendant  that  the 
reply  was  not  filed  until  the  conclusion  of  the  trial,  but 
no  motion  was  made  to  strike  it  from  the  files,  nor  objec- 
tion of  any  other  kind  interposed  in  the  court  below.  We 
think  it  is  too  late  to  attempt  to  assail  it  here. 

On  behalf  of  plaintiff  it  was  shown  by  the  witness  Selby 
that  he  had  been  treasurer  of  plaintiff  since  its  organiza- 
tion; that  the  business  of  plaintiff  was  that  of  manufac- 
turing all  kinds  of  advertising  goods,  including  metal 
signs;  that  it  received  defendant's  order  on  or  about 
November  19,  1908,  through  their  agents  at  Minneapolis; 
that  the  order  was  duly  entered  on  the  books  of  the  com- 
pany and  filled  by  them,  and  shipped  on  December  8, 
1908;  that  he  had  eximiined  the  signs  before  they  were 
shipped,  and  that  they  were  in  first-class  condition  and 
made  exactly  in  accordance  with  the  order  sent  them; 
"that  they  used  their  best  judgment  in  regard  to  the  dis- 
play, and  that  they  were  first-class  in  every  respect,  both 
as  regards  the  lithographing  and  lettering."  The  witness 
Townsend  testified  that  he  was  in  charge  of  the  metal 
sign  department  of  plaintiff;  that  he  recalled  the  Rohlff 
order;  that  the  order  was  turned  over  to  his  department 
and  filled;  that  he  personally  examined  the  signs  before 
they  were  packed  and  found  that  they  were  first-class  in 
every  respect  and  very  attractive;  "and  as  there  were  no 
instructions  with  the  order  as  to  the  character  of  the  let- 
tering which  should  be  done,  the  plaintiff  follow^ed  its 
own  judgment  and  printed  tlie  advertisement  in  the  usual 
way  with  a  shade  of  green  in  hannony  with  the  color  of 
the  picture  used;  tliat  a  different  advertisement  could  have 
been  put  on,  had  it  been  ordered,  but  that  it  was  left  to 
him  and  he  followed  his  own  best  judgment  as  to  what  he 
thought  would  please  the  customer,  and  that  the  signs 
were  made  in  exact  accordance  with  the  terms  of  the 
order,  and  that  they  were  duly  shipped  to  the  defendant 
herein  and  tliat  he  had  accepted  the  same,  and  that  the 
only  complaint  received  by  the  plaintiff  from  the  defend- 
ant waa  that  the  printing  of  the  signs  was  not  according 
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to  his  liking."  Witness  Brown  testified  that  he  was  an 
advertising  broker  and  represented  plaintiff  in  the  solici- 
tation of  advertising  matter;  that  on  plaintiff's  behalf  he 
solicited  from  defendant  and  took  the  order  for  the  signs 
in  controversy;  that  defendant  told  him  he  was  in  a  great 
Imrry  for  these  signs,  and  said  it  would  be  unnecessary  to 
submit  the  sketch,  but  to  let  the  artist  display  the  "ad"  in 
what  he  thought  was  the  best  way;  "that  he  talked  with 
Mr.  Rohlff  relative  to  the  coloring  to  be  used  in  the  letter- 
ing, and  Mr.  Rohlff  agreed  with  him  that  he  had  best  let 
the  artist  use  his  own  judgment  in  order  to  get  the  most 
harmonious  effect,  and  for  that  reason  Mr.  Rolilff  said 
that  it  would  be  unnecesj^nry  to  submit  a  sketch,  but  to 
let  the  artist  use  his  best  judgment  and  hurry  the  signs 
along  as  fast  as  i>ossible." 

Defendant  testified  that  he  had  been  in  the  wholesale 
liquor  business  about  15  years,  and  had  previous  to  this 
time  ordered  other  signs  from  plaintiff;  that  he  signed 
the  order,  copy  of  which  was  attached  to  plaintiff's  deposi- 
tion; that  Mr.  Brown,  representing  plaintiff,  called  upon 
him  and  showed  him  the  sign  in  controversy  withcmt  any 
letters  on  it  and  wanted  to  know  if  he  couldn't  sell  it  to 
him;  that  he  agreed  to  buy  it,  "if  he  could  have  some  nice 
satisfactory  advertising  on  it  and  give  him  as  nice  letters 
as  he  had  on  the  other  signs,  and  he  gave  him  the  wording 
to  put  on  it  and  sngi>ested  to  get  a  good  flashy  sign ;  that, 
at  the  suggestion  of  Mr.  Brown,  he  folloAved  his  advice 
and  left  it  entirely  to  the  artist."  Defendant  then  offerefl 
in  evidence  the  sii^u  which  he  had  previously  ]mreliased  of 
plaintiff,  and  also  one  of  the  signs  involved  in  the  suit, 
which  he  had  had  altered  by  a  sign  painter  in  Omaha. 
He  further  testified  that  he  had  been  in  the  saloon  busi- 
ness for  23  years,  was  somewhat  familiar  with  the  methods 
of  advertising,  felt  competent  to  examine  cards,  pictures, 
etc.,  and  to  state  whether  they  were  good  advertising  or 
not,  and  that  the  sign  furnislied  by  plaintiff  "was  bad 
advertising,  in  that  it  was  dnll,  not  a  bit  attractive, 
looked  like  a  rubber  stamp  job,  and  not  attractive  to  the 
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eye/'  The  witness  Zerzan,  introduced  by  defendant,  tes- 
tified that  his  occui)ation  was  advertising  novelties;  that 
he  was  a  sign  painter  by  trade  and  also  painted  some 
pictures;  that  he  had  examined  the  signs  in  controversy; 
"that  he  would  consider  it  faulty  in  that  the  coloring  in 
the  lettering  was  not  bold  enough  for  advertising  pur- 
poses, and  that  the  picture  in  itself  is  artistic,  and  the 
design  in  general,  but  that  the  lettering,  or  lay-out,  could 
be  improved  upon,  that  is,  that  the  space  of  the  letters 
and  the  style  of  the  letters  could  be  made  better ;  that  he 
has  taken  several  copies  of  this  sign  and  experimented 
them  with  other  colors  for  letters,  and  in  order  to  make 
exhibit  No.  2,  being  the  sign  in  question  herein,  a  good 
advertising  card,  a  good  strong  color  should  be  used  for 
the  lettering,  something  that  is  a  slight  contrast  from  tlie 
background,  which  would  make  it  more  effective  and  more 
attractive;"  that  he  had  retouclied  tliree  of  the  signs, 
and  that  "for  advertising  purposes  he  considered  it  de- 
cidedly poor  judgment  in  using  the  color  that  tbey  did 
and  making  the  display  they  did  on  tlie  sign;  and  that  it 
was  not  good  workmanship."  The  witness  Boder,  caHed 
by  defendant,  testified  that  he  was  by  occupation  a  sign 
painter.  Upon  being  shown  tlie  sign  in  controversy,  he 
testified  "that  his  idea  was  that  the  coloring  was  not 
strong  enough  or  not  bold  enough  for  advertising  pur- 
poses, and  if  the  colors  were  strengthened  it  would  im- 
prove the  artistic  effect  of  the  picture,  and  that  if  the 
coloring  was  stronger  it  would  not  in  any  way  lessen  the 
artistic  effect  of  the  picture,  and  the  x)ictifre  would  be 
just  as  attractive  notwitlistanding  bolder  colors  were 
used  and  such  as  were  more  easily  seen." 

The  above  is  almost  a  complete  transcript  of  the  evi- 
dence set  out  in  the  abstract,  and  the  most  that  can  he 
said  for  it  is  that  it  shows  that  the  judgment  of  defendant 
and  his  witnesses  as  to  the  ai'tistic  display  of  tlie  letter- 
ing upon  the  sign  (which,  it  is  staled,  was  the  picture  of 
a  beautiful  woman)  does  not  tally  \\\t]\  the  judgment  of 
the  plaintiff's  officials  and  employees,  who  manufacturiMl 
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the  signs.  It  is  urged  by  defendant  that  under  the  talk 
between  defendant  and  the  agent  Brown,  at  the  time  the 
order  was  taken,  the  matter  of  display  was  left  to  the 
judgment  of  plaintiflf's  "artist ;"  that  there  is  no  evidence 
to  show  that  plaintiff's  artist  ever  had  anything  to  do 
with  the  matter  or  his  judgment  obtained;  that  "these 
signs  were  metal  signs,  and  various  workmen  must  neces- 
sarily work  upon  them,  blacksmiths,  tinsmiths,  or  ma- 
chinists must  prepare  tJie  metal,  artists  must  design  the 
picture  of  the  woman,  and  sign  painters  or  persons  skilled 
in  advertising  display  would  be  siipposed  to  paint  or  print 
the  signs  or  direct  liow  they  should  be  done,  so  that  they 
might  just  as  well,  in  order  to  prove  that  they  had  done 
in  accordance  with  the  contract  as  construed  by  us,  have 
called  tlie  blacksmith,  the  machinist,  or  the  tinsmith,  or 
even  the  janitor.  The  jury,  having  seen  the  sign  sent  by 
the  plaintiff  to  the  defendant,  had  a  right  to  suppose  from 
its  appearance  that  they  had  chosen  the  janitor."  Tliis 
contention  is  quite  readable,  but  not  persuasive.  Tlie 
trouble  with  it  is,  the  evidence  shows  that  this  work  was 
done  in  the  metal  sign  department,  of  which  the  witness 
Townsend  was  in  charge;  that,  as  there  were  no  instruc- 
tions witli  the  order  as  to  the  character  of  tlie  lettering 
w^hich  should  be  done,  plaintiff  followed  its  own  judgment 
and  printed  the  advertisement  in  the  usual  way;  "tliat  a 
different  advertisement  could  have  been  put  on,  liad  it 
been  ordered,  but  that  it  was  left  to  him  and  he  foHowcMl 
his  own  best  judgment  as  to  what  he  thought  would  please 
the  customer."  Parties  of  full  age,  free  from  restraint, 
are  competent  to  contract  as  they  see  fit.  In  ordering  the 
signs  in  controversy,  defendant  had  a  right  to  demand  a 
sketch  or  proof  of  the  advertising,  including  the  color  of 
the  lettering  thereon,  and  to  use  his  own  judgment,  or 
he  could  agree  to  be  bound  by  the  judgment  of  the  plain- 
tiff. He  saw  fit  to  do  the  latter,  and,  tliere  being  no  evi- 
dence in  the  record  that  plaintiff,  through  its  officers  and 
employees,  was  guilty  of  any  bad  faith,  he  is  bound  by 
their  judgment.     If  men  will  persist  in  making  improvi- 
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dent  contracts,  they  must  suffer  the  consequences  thereof. 
It  is  not  the  province  of  tlie  court  to  extricate  them  there- 
from. In  DooUttJe  v.  Callender,  88  Neb.  747,  a  very 
similar  case,  we  said:  "Plaintifif  was  in  the  advertising 
business,  making  a  specialty  of  furnishing  this  kind  of 
cuts  and  of  reading  matter  to  accompany  tlie  same,  and, 
if  defendant  saw  fit  to  make  a  contract  to  take  cut«  and 
reading  matter  for  a  year  and  to  leave  the  design  of  the 
cuts  and  the  wording  of  the  reading  matter  to  plaintiffs 
judgment,  that  was  defendant's  own  concern." 

The  evidence,  in  our  judgment,  utterly  fails  to  estab- 
lish any  defense  to  plaintiff's  claim,  and  its  motion  for  a 
directed  verdict,  at  the  conclusion  of  the  trial,  sh(mld  have 
been  sustained.  Having  reached  tli is  conclusion,  a  con- 
sideration of  the  other  point  assigned  in  plaintiff's  brief, 
and  discussed  by  the  parties,  is  unnecessjiry. 

The  judgment  of  tlie  district  court  is  reversed  and  the 
cause  remanded,  wMtli  instructions  to  render  judgment  for 
the  amount  of  plaintiff's  elaim,  with  interest. 

Reversed. 


State,  ex  rbl.  James  A.  Benson,  appellee,  v.  Mayor 
AND  Council  op  the  City  of  Hastings^  appellants. 

Filed  April  20,  1912.     No.  17,504. 

Elections:  Constitutional  Officers:  Police  Magistrate:  Powbr  of 
Legislature.  The  office  of  police  magistrate  being  a  constitu- 
tional office,  and  the  constitution  having  fixed  the  time  when 
such  officer  shall  be  elected,  the  time  when,  after  election,  he 
shall  enter  upon  his  term  of  office,  and  the  duration  of  such 
term,  the  requirements  of  the  constitution  in  those  particulars 
must  be  complied  with;  and  any  attempt  on  the  part  of  the  legis- 
lature to  provide  for  the  election  of  such  officers  In  any  other 
manner  or  at  any  other  times  than  fixed  by  the  constitution  is 
void. 

Appeal   from   the   district   conrt   for   Adams  countv: 
FTarry  S.  Duxgan,  Judge.    Affirmed. 
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John  M.  Ragan  and  George  W.  TiohctSj  for  appellants. 
John  0.  Stevens^  contra. 
W.  L.  Handy  amicus  ctirm, 

Fawcj-ttt,  J. 

Belator,  having  obtained  a  certificate  of  election  as 
police  magistrate  for  the  city  of  Hastings  at  the  general 
election  in  1911,  presented  to  the  mayor  and  city  council 
his  certificate,  oath  of  office,  and  bond  in  the  sum  required 
by  law.  The  mayor  and  council  refused  to  approve  the 
bond,  or  to  recognize  relator's  ele(*tion  to  such  office,  uiK>n 
the  sole  ground  that  at  the  time  relator  was  elected  there 
was  no  vacancy  in  such  office  and  hence  there  was  no 
such  officer  to  be  elected.  Tliereupon,  relator  brought 
proceedings  in  mandamus  to  compel  the  mayor  and  coun- 
cil to  meet  and  approve  the  bond.  The  district  court 
awarded  relator  a  peremptory  writ  as  prayed,  and  re- 
spondents appeal. 

The  city  of  Hastings  belongs  to  that  class  having  more 
than  5,000  and  less  than  25,000  inhabitants.  It  appears 
that  at  the  city  election  in  April,  1909,  one  Joseph  Jleyer 
was  elected  police  magistrate  for  a  period  of  two  years; 
that  he  qualified  and  discliarged  the  duties  of  tlie  office 
for  that  period;  that  at  the  city  election  on  April  4,  1911, 
Meyer  wajs  re-elected;  that  the  vote  was  canvassed  by  the 
city  council  on  April  10,  and  on  April  11  he  qualified  as 
such  officer.  During  all  of  those  times,  the  city  of  Hast- 
ings acted  under  the  provisicms  of  article  III,  ch.  13, 
Comp.  St.  1907,  section  11  of  wliich  provided  that  tlie 
general  city  election  in  all  cities  governed  by  the  act 
should  be  held  on  the  first  Tuesday  in  April  annually. 
Section  12  provided  that  at  tlie  annual  election  held  in 
April,  1907,  there  should  be  elected,  Avith  other  officers,  a 
I)olice  judge  for  two  years,  and  biennially  thereafter.  On 
April  8,  1911,  an  act,  with  an  emergencv  clause,  was  ap- 
23 
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proved  (laws  1911,  ch.  23),  defining  the  district  of  a 
police  magistrate  in  cities  and  villages  as  co-extensive 
with  the  corporate  limits  of  such  city  or  village,  in  which 
he  is  elected,  and  three  miles  beyond  sucli  limits.  Section 
9  provided:  "The  election  of  a  police  magistrate  sliall 
take  place  at  the  next  general  election  to  be  held  on  the 
Tuesday  succeeding  the  first  Monday  of  November,  1911, 
and  on  exery  alternate  year  thereafter,  and  the  terms  of 
office  of  police  magistrate  shall  begin  on  the  first  Thurs- 
day after  the  first  Tuesday  in  January  next  succeMing 
his  election,  and  he  shall  continue  in  office  until  his  suc- 
cessor shall  be  elected  and  qualified."  At  the  election 
thus  provided  for,  relator  was  a  candidate,  was  elected, 
and  received  his  certificate  of  election.  One  question 
argued  in  the  briefs  is,  did  the  act  of  April  8,  1911,  repeal 
tlie  prior  act,  if  not  in  terms,  at  least  by  implication? 
Counsel  for  respondents  admits  that  if  the  act  of  1911 
did  by  implication  repeal  so  much  of  section  8511,  Ann. 
St  1907,  as  fixes  the  election  of  the  police  judge  in  Hast- 
ings at  the  April  general  election,  the  judgment  of  the 
district  court  is  right;  but  contends  that,  if  it  did  not  do 
so,  the  judgment  should  be  reversed.  We  think  the  de- 
cision in  this  case  must  rest  upon  more  substantial  grounds 
than  the  repeal  of  the  act  referred  to. 

In  the  constitution  of  1875  we  find  the  following  pro- 
visions: Section  1,  art.  VI:  "The  judicial  power  of  this 
state  shall  be  vested  in  a  supreme  court,  district  courts, 
county  courts,  justices  of  the  peace,  police  magistrates, 
and  in  such  other  courts  inferior  to  the  district  courts 
as  may  be  created  by  law  for  cities  and  incorporated 
towns." 

Section  13,  art  XVI:  "The  general  election  of  this 
st^te  shall  be  held  on  the  Tuesday  succeeding  the  first 
Monday  of  November  of  each  year,  except  the  first  general 
election  which  shall  be  on  the  second  Tuesday  in  October, 
1875.  All  state,  district,  county,  precinct  and  township 
officers,  bv  the  constitution  or  laws  made  elective  bv  the 
people,  except  school  district  officers,  and  municipal  offl- 
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cers  in  cities,  villages  and  towns,  shall  be  elected  at  a 
general  election  to  be  held  as  aforesaid.  Judges  of  the 
supreme,  district  and  county  courts,  all  elective  county 
and  precinct  oflGicers,  and  all  other  elective  officers,  the 
time  for  the  election  of  whom  is  not  herein  otherwise  pro- 
vided for,  and  which  are  not  included  in  the  above  excep- 
tion, shall  be  elected  at  the  first  general  election,  and 
tliereafter  at  the  general  election  next  preceding  the  time 
of  the  termination  of  their  respective  terms  of  office." 

Section  18,  art.  VI :  "Justices  of  the  peace  and  police 
magistrates  shall  be  elected  in  and  for  such  districts,  and 
have  and  exercise  such  jurisdiction  as  may  be  provided 
by  law." 

Section  20,  art.  VI:  "All  officers  provided  for  in  this 
article  shall  hold  their  offices  until  their  successors  shall 
be  qualified,  and  they  shall  respectively  reside  in  the  dis- 
trict, county  or  precinct  for  which  they  shall  be  elected 
or  appointed.  The  terms  of  office  of  all  such  officers,  when 
not  otherwise  prescribed  in  this  article,  shall  be  two  years'. 
All  officers,  when  not  otherwise  provided  for  in  this  ar- 
ticle, shall  perform  such  duties  and  receive  such  compen- 
sation as  may  be  provided  by  law." 

In  State  v.  Moores,  61  Neb.  9,  we  held:  "The  office  of 
police  judge  or  police  magistrate  of  an  incorporated  city 
is  called  into  existence  by  the  constitution."  See,  also, 
Moores  v.  State,  63  Neb.  345. 

In  1897  the  legislature  passed  an  act  incorporating: 
metropolitan  cities,  and  defining,  prescribing  and  regu- 
lating their  duties,  powers,  and  government,  and  rei)ealo(l 
the  act  of  March  30,  1887,  in  relation  thereto.  Laws  1897, 
ch.  10.  This  act  provided  (sec.  13)  that  the  first  city 
election  in  all  cities  governed  by  the  act  "shall  be  held 
on  the  sixth  Tuesday  after  this  act  goes  into  effect,  and 
the  next  general  city  election  on  the  first  Tuesday  ir 
March  A.  D.  1900,  and  all  succeeding  general  citv  elec- 
tiqns  every  three  years  tlu^reafter.  Such  elections  shall 
be  held  at  the  siinie  place  as  was  the  general  election  for 
state  and  county  officials  last  preceding  such  city  election. 
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The  officers  to  be  elected  at  such  election  shall  be  a  mayor, 
police  judge  ♦  *  ♦;  they  shall  each  and  all  be  elected 
by  a  plurality  of  all  votes  cast  at  said  election  for  such 
officials  respectively,  and  shall,  when  properly  qualified, 
hold  their  offices  for  the  terms  heroin  designated,  viz.: 
Tlie  terms  of  the  officers  first  elected  shall  commence  on 
the  third  Monday  succeeding  their  election,  and  they  shall 
hold  office  until  the  third  Monday  in  March,  A.  D.  1900, 
and  until  their  successors  shall  be  elected  and  qualified, 
and  all  subsequently  elected  officers  shall  hold  office  for 
the  term  of  three  years,  conmiencing  on  the  tliird  Mon- 
day succeeding  their  election,  and  shall  hold  their  office 
until  their  successors  shall  be  elected  and  qualified." 

The  constitutionality  of  this  act  was  assailed  by  an 
original  action  in  this  court  in  the  nature  of  quo  icarranto. 
State  V.  Stuht,  52  Neb.  209.  On  page  214  it  is  said:  "The 
first  point  discussed  by  counsel  is  in  relation  to  the  police 
judge,  and  the  provisicms  of  the  new  act  fixing  the  time  of 
the  election  of  said  officer  and  the  duration  of  his  term  of 
office.  The  section  of  the  act  of  1897  to  which  our  atten- 
ti(m  is  particularly  directed  in  this  connection  is  as  fol- 
lows: (Section  13  of  the  act  of  1897  set  out  in  full.)  It 
will  be  noticed  that  by  the  provisions  of  the  section  quoted 
the  terms  of  office  of  the  police  judge,  after  the  first  one, 
are  fixed  each  at  three  years.''  The  court  then  quotes 
section  1,  art.  VI,  aboA^e  set  out.  Section  20  is  also  set 
out.  Continuing  it  is  said  (p.  216) :  "Under  the  act  or 
charter  of  1887,  which  the  act  of  1897  by 'its  terms  re- 
pealed, there  had  been  elected  a  police  judge,  w^hose  terra 
of  office,  fixed  by  the  constitution,  will  expire  in  January, 
1898;  this  term  could  not  be  abridged  by  statute,  hence 
tlie  act  of  1897,  to  the  extent  it  purports  to  affect  such 
term,  is  invalid ;  also  such  portion  of  it  as  makes  the  term 
of  office  of  a  police  judge  three  years  instead  of  the  con- 
stitutional term  of  two  vears  is  of  no  effect."  It  will  be 
seen  that  we  there  hold  that  the  act  of  1897,  so  far  as  it 
related  to  the  office  of  police  judge,  was  void  upon  two 
grounds:     (1)  To  the  extent  it  purjwrted  to  affect  the 
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term  fixed  by  the  constitution;  and  (2)  to  tlie  extent  that 
it  sought  to  extend  the  term  of  a  police  judge  to  three 
years.  Continuing  it  is  said:  "It  seems  quite  clear  that 
the  mere  designation  of  the  time  at  wliich  the  police  judge 
should  commence  his  term  of  office,  and  the  iixing  tlie 
length  of  his  term  of  office  at  three  years,  did  not  possess 
such  significance  or  importance  that  tlie  determination 
of  the  exact  time  of  the  inception  of  the  term  or  its  dura- 
tion could,  separately  or  combined,  have  operated  as  an 
inducement  for  the  passage  by  the  legislature  of  tliis  act, 
containing,  as  it  did,  what  was  intended  for  a  conii)lete 
and  entire  scheme  or  plan  for  the  organization  and  gov- 
ernment of  a  class  of  cities;  and,  further,  it  seems  eleiir 
that  had  the  legislators  known  that  either  the  time  of  the 
commencement  of  the  term  stated  in  tlie  law,  or  the  exact 
length  of  the  term  as  fixed,  must  be  abandoned,  tliey  would 
not  have  felt  constrained  to  withhold  a])i>r()val  from  the 
other  and  more  important  parts  of  the  act/'  Again  it  is 
said  (p.  217)  :  "The  law  of  1897  i)rovided  for  a  police 
judge  and  prescribed  fully  his  jurisdiction,  powers,  duties, 
etx!.  The  onlv  defects  in  the  law  were  that  his  tenn  of 
office  could  not  l.»  for  tbe  length  of  time  stated,  and  miglit 
not  commence  at  the  time  fixed.  »  ♦  »  Turning  our 
attention  now  directly  to  the  enactment  iusomucli  as  it 
affects  the  police  judgeship  and  the  term  tliereof,  it  is 
clear  that,  there  is  a  police  judge,  wliose  term  of  office, 
being  established  by  the  constitution,  cannot  be  inter- 
fered with  or  shortened  by  the  legislature  or  its  enact- 
ments. ♦  ♦  *  (p,  221)  It  is  also  urged  that  to  say 
that  an  incumbent,  undcT  the  circumstances  develoi)ed 
in  this  case,  may  hold  the  office  until  the  election  and 
qualification  of  a  successor  is  equivalent  to  saying  that  a 
les^islature  mav  fix  a  term  of  office  of  indefinite  duration, 
by  repealing  the  law  providing  f<n'  the  election  of  a  suc- 
cessor. The  legislature  could  not  do  what  has  just  been 
stated.  It  might  attempt  it,  but  it  would  have  n  )  force 
or  elTect  in  regnrd  to  an  office  created  by  t 'k^  t-  ?!isj  ilution/' 
The  onlv   reasonable  deductions   to   be  drawn   from  tlie 
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above  quotations  are  that  the  defects  in  the  law  of  1897 
were  that  the  term  of  oflSce  of  a  police  magistrate  could 
not  be  for  the  length  of  time  therein  stated  and  could 
not  commence  at  the  time  fixed.  In  other  words,  that 
the  office  of  police  magistrate  being  a  constitutional  office, 
and  the  constitution  having  fixed  the  time  when  such 
officer  shall  be  elected,  the  time  when,  after  election,  lie 
shall  enter  upon  his  term  of  office,  and  the  duration  of 
that  term,  the  requirements  of  the  constitution  in  those 
particulars  must  be  complied  with ;  and  that  any  attempt 
on  the  part  of  the  legislature  to  provide  for  the  election 
of  police  magistrates  in  any  other  manner  is  absolutely 
void.  Section  13,  art.  XVI  of  the  constitution,  provided 
that  the  general  election  should  be  held  on  the  Tuesday 
succeeding  the  first  Monday  in  November  in  each  odd- 
numbered  year;  and  section  20,  art.  VI,  that  their  term 
of  office  should  be  two  vears. 

By  the  act  of  April  8,  1911,  the  legislature  appears,  for 
the  first  time,  to  have  caught  up  with  the  constitution  and 
provided  for  the  election  of  police  mngistrates  in  accord- 
ance therewith.  Section  9,  art.  II,  ch.  14a^  Comp.  St.  1911, 
provides  for  their  election  on  the  Tuesday  succeeding  the 
first  Monday  of  November,  1911,  and  on  every  alternate 
year  thereafter,  and  that  their  terms  of  office?  shall  begin 
on  the  first  Thursday  after  the  first  Tuesday  in  January 
next  succeeding  their  election. 

A  distinction  is  attempted  to  be  drawn,  in  the  briefs  of 
counsel  for  relator,  between  the  designations  police  judge 
and  police  magistrate.  It  is  so  apparent  that  those  desig- 
nations refer  to  one  and  the  same  office  that  this  conten- 
tion does  not  require  discussion.  Tliat  this  court  so  con- 
sidered them  is  shown  by  the  quotation  from  State  v. 
Moores,  supra. 

Under  the  terms  of  the  constitution  above  set  out,  and 
under  the  authority  of  our  former  decisions  above  cited,  we 
hold  that  the  act  of  the  legislature,  in  authorizing  cities  of 
the  class  to  which  the  city  of  nastin2^s  beloiitijs  to  elect 
police  magistrates  in  April  and  to  provide  that  their  term 
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of  office  should  run  for  two  years  from  that  time,  was  void, 
and  that  the  only  constitutional  election  of  a  police  mag- 
istrate for  tKe  city  of  Hastings,  shown  by  the  record  in 
this  case  to  have  ever  been  held,  was  the  election  in  No- 
vember, 1911;  and  that  at  such  election  relator  was  duly 
elected  to  the  office  of  police  magistrate. 
The  judgment  of  the  district  court  is  therefore 


Affirmed. 


State,  bx  rel.  William  T.  Thompson,  Attorney  Gen- 
eral, RELATOR,  V.  JOHN  J.  DONAHUE,  CHIEF  OF  POLICE 

OF  THE  City  of  Omaha,  respondent. 

Filed  April  20,  1912.    No.  16,802. 

1.  Beference:  Findings  of  Referee:   Review.    When  a  referee,  who  has 

been  appointed  by  the  trial  court  to  take  evidence  and  report  the 
findings  of  fact  and  conclusions  of  law,  makes  his  report,  the 
correctness  of  his  findings  and  conclusions  may  be  challenged  by 
filing  exceptions  and  objections  thereto,  stating  the  grounds  of 
such  objections.  No  motion  for  a  new  trial  is  necessary  for  that 
purpose. 

2.  :    Report  of  Referee:    Motion  for  New  Trial.     The  statute 

(code,  sec.  316)  allows  a  motion  for  a  new  trial  to  be  filed  at 
the  term  that  the  report  of  the  referee  is  "rendered."  It  must  be 
within  three  days  after  the  "verdict  or  decision."  This  limitation 
of  three  days  does  not  apply  to  the  report  of  a  referee. 

3.  Quo  Warranto:    Jurisdiction  of  Supreme  Court:   Removal  of  Pud- 

Lio  Officers.  Section  la,  ch.  71,  Comp.  St.  1911,  provides  for 
the  removal  of  public  officers  for  certain  causes,  and  the  proper 
procedure  under  this  statute  is  by  quo  icarranto.  This  court  has 
original  jurisdiction  of  quo  warranto  by  section  2,  art.  VI  of  the 
constitution. 

4.  Pleading:    Indefiniteness:    Remedy.     If  the  allegations  of  an  In- 

formation are  indefinite,  the  remedy  is  by  motion.  A  general 
demurrer  will  not  be  sustained  if  the  information  as  a  whole 
charges  a  wilful  neglect  of  duty  within  the  provisions  of  the 
statute. 
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5.  Officers:    Removal:    Police  Officers.     While  the  statute  has  more 

ready  application  to  officers  who  are  elected  or  appointed  for 
fixed  terms,  and  are  not  subject  to  removal  under  other  statutes 
and  upon  similar  grounds,  It  must  be  held  to  extend  to  inferior 
police  officers  In  a  proper  case,  since  they  are  expressly  Included, 

6.  :     :     Evidence.     Prosecutions   under   this   statute   are 

highly  penal  in  their  nature,  and  the  evidence  must  be  clear  and 
satisfactory.  To  wilfully  fail,  neglect  or  refuse  to  enforce  a  law 
involves  more  than  oversight  or  carelessness  or  voluntary  neg- 
lect. It  must  be  prompted  by  some  evil  intent,  or  legal  malice, 
or  at  least  be  without  sufficient  grounds  to  believe  that  he  is 
performing  his  duty. 

7.  Municipal  Corporations:    Enforcement  of  Laws:    Chief  of  Police. 

The  enforcement  of  the  law  in  cities  of  the  metropolitan  class  is 
placed  by  the  legislature  directly  under  the  control  of  the  board 
of  fire  and  police  commissioners,  of  which  the  mayor  is  principal 
officer.  The  chief  of  police  is  appointed  by  the  board  and  re- 
movable at  its  pleasure.  It  is  the  duty  of  the  mayor  to  "order, 
direct  and  enforce"  the  law.  If  the  board  directs  In  what  manner 
and  to  what  extent  the  law  for  the  suppression  of  prostitution 
and  the  sale  of  intoxicating  liquors  shall  be  enforced,  and  the 
chief  of  police  in  good  faith  believes  it  is  his  duty  to  be  gov- 
erned by  the  established  policy  of  the  board  and  the  directions 
of  the  mayor,  and  faithfully  enforces  the  law  accordingly,  it  can- 
not be  found  that  he  did  "wilfully  fall,  neglect  or  refuse  to  en- 
force any  law  which  it  is  made  his  duty  to  enforce,*' 

Original  application  in  quo  warranto  to  oust  respond- 
ent from  the  office  of  chief  of  police  of  the  city  of  Omaha. 
I)isin'Ls%si'd. 

Grant  G,  Martin ^  Aitorney  General^  George  W.  Ayres 
and  Arthur  F,  Mullen,  for  relator. 

TF.  J.  Connelly  contra, 

Sedgwick,  J. 

These  pi'oceedinfi^s  were  begun  in  tliis  court  by  the  at- 
torney general,  upon  the  direction  of  tlie  governor,  under 
the  i^rovisions  of  se(!tions  If/,  lb,  ch.  71,  Comp.  St.  1911, 
commonly  called  the  "Sackett  LaAV."  The  resp^indent  is 
chief  of  police  of  the  city  of  Omaha.     The  action  Wiis  be- 


Vol.  91]  JANUARY  TERM,  1912.  313 


State  \u  Donahue. 


gun  in  August,  1910.  A  referee  was  appointed  to  take  the 
evidence  and  report  his  findings  of  fact  and  conclusions  of 
law.  The  evidence  taken  before  the  referee  is  contained 
in  nine  large  volumes  of  nearly  500  pages  each.  The  ques- 
tions presented  are  of  more  than  usual  importance.  It 
being  the  first  attempt  to  enforce  the  act  under  which  it 
is  brought,  able  counsel  on  botli  sides  have  given  unusual 
attention  to  the  case  and  have  ably  and  carefully  pre- 
sented the  numerous  questions  involved.  The  case  has 
been  greatly  delayed,  perliaps  necessarily  so  under  the 
circumstances,  although  ordinarily  a  case  of  tliis  nature 
and  importance  should  be  promptly  heard- and  determined. 
The  counsel  and  the  referee  are  to  be  commended  for  the 
thorough  work  which  has  been  done.  The  referee  made 
quite  comprehensive  findings  of  fact  and  concliisicms  of 
law,  reporting  that  some  of  the  charges  against  the  re- 
spondent were  not  sustained  by  the  evidence  and  that 
others  were,  and  that  the  allegations  of  tlie  informati(m 
were  sufficiently  proved  and  that 'the  prayer  ought  to  be 
granted  and  the  respondent  removed  from  his  office: 

1.  After  the  referee  had  filed  his  report,  tlie  respondent 
not  having  filed  any  moti<m  for  a  neAv  trial,  the  relator 
moved  for  judgment  ui)i)n  the  report.  It  is  now  earnestly 
contended  that  a  motion  for  a  new  trial  is  indispensable 
to  entitle  the  respondent  to  any  review  of  the  proceedings 
by  this  court  and  that  the  motion  for  judgment  onglit  to 
be  sustained.  This  argument  is  dcTived  principally  from 
the  provisions  of  sections  310  and  317  of  tlie  code.  In 
Aultman,  Miller  d  Co.  t\  Lcahey,  24  Neb.  280,  the  case 
was  tried  to  a  jury  in  the  district  court  and  Avas  brought 
to  this  court  upon  a  petition  in  error.  The  motion  for  a 
new  trial  in  the  district  court  was  filed  on  the  fourth  dav 
after  the  verdict  was  rendered,  and  it  was  held  that  the 
motion  was  filed  too  late.  The  opinion  ccmtained  what 
imrpotts  to  be  a  quotation  of  section  310  of  the  code. 
The  quotation,  however,  is  inaccurate.  Section  310  is  as 
follows:  "The  api)lication  for  a  new  trial  mnst  be  made 
at  the  term  the  vi^rdict,  report,  or  decision  is  renden^d. 
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and,  except  for  the  cause  of  newly  discovered  evidence 
material  for  the  party  applying,  which  he  could  not  with 
reasonable  diligence  have  discovered  and  produced  at  the 
trial,  shall  be  within  three  days  after  the  verdict  or  de- 
cision was  rendered,  unless  unavoidably  prevented."  It 
does  not  appear  from  the  opinion  that  the  decision  in  the 
case  was  rendered  by  the  district  court  more  than  throe 
days  before  the  motion  for  a  new  trial  was  filed,  and  the 
C(mrt  manifestly  construed  the  section  to  mean  that  the 
motion  must  be  filed  within  three  davs  after  the  verdict, 
whether  any  final  decision  had  been  rendered  in  the  case 
or  not.  If  this  is  a  necessary  construction  of  the  statute, 
the  construction  ought  not  to  be  extended  to  the  rei>ort 
of  a  referee.  The  language  of  tl>e  section  forbidi*  such  a 
'Construction.  The  application  for  a  new  trial  in  the  dis- 
trict court  must  be  made  at  the  term  that  the  report  of 
the  referee  is  filed  and  within  "three  davs  after  the  ver- 
diet  or  decision  was  rendered."  There  is  a  substantial 
reason  for  omitting  the  report  of  the  referee  in  this  clause 
of  the  statute,  as  it  would  be  impracticable  in  many  cases 
to  comply  with  it,  if  the  motion  was  requirtHl  to  be  filed 
within  tliree  days  after  the  report  was  rendered.  In  this 
case  the  record  shows  that  the  respondent  had  no  notice 
of  an  unfavorable  report  of  the  referee  until  more  than 
three  days  after  the  report  had  been  filed,  atid  if  the  re- 
port of  a  referee  had  been  included  in  tlie  three  days' 
limitation  it  would  in  many  cases  practically  prohibit  a 
review  in  this  court  of  the  judgment  of  the  lower  court  in 
cases  that  come  here  by  appeal.  This  contention  of  the 
relator,  then,  is  without  merit.  The  respondent  filed  ex- 
ceptions to  the  report  of  the  referee,  and  this  appears  to 
be  the  proper  procedure  to  present  to  the  court  in  which 
the  reference  is  had  the  matters  relied  upon  to  avoid  ,the 
findings  and  conclusions  of  the  referee.  In  such  cases 
tlie  motion  for  a  new  trial  is  addressed  to  the  trial  court 
and  calls  the  attention  of  the  trial  court  to  the  supposed 
errors  in  the  proceedings  and  judgment.  In  law^cases 
sucli  motion  is  n(*cessary  in  order  to  obtain  a  review  in 
the  ap]>ellate  court. 
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2.  A  motion  was  filed  by  the  respondent  which  was 
treated  by  the  counsel  and  the  court  as  a  general  de- 
murrer to  the  information.  This  motion  was  overruled, 
and  the  respondent  now  contends  that  this  ruling  was 
wrong  and  that  the  information  fails  to  state  any  cause 
of  action  against  the  respondent.  Tn  this  connection  it 
is  urged  that  this  court  has  no  jurisdiction  to  enforce  this 
statute.  We  are,  however,  satisfied  that  this  court  has 
jurisdiction.  The  constitution  prescribes  the  original 
jurisdiction  of  this  court.  Section  2,  art  VI  of  the  con- 
stitution, provides  that  this  court  shall  have  "such  ap- 
pellate jurisdiction  as  may  be  provided  by  law."  Its  du- 
ties as  a  court  of  review  may  be  enlarged,  but  it  has  been 
frequently  held  that  the  legislature  cannot  increase  its 
original  jurisdiction.  Tiie  statute  under  which  the  pro- 
ceedings are  brought  directs  that  the  proceedings  shall 
be  begun  in  this  court  by  the  attorney  general  when  di- 
rected by  the  governor.  This  provision  would  no  doubt 
be  ineffective  unless  the  character  of  the  proceedings 
was  such  that  tliis  court  would  have  original  jurisdiction 
thereof  under  the  provisions  of  the  ccmstitution.  Tlic 
first  section  of  the  act  provides  that  under  certain  cir- 
cumstances officers  shall  forfeit  their  office  and  be  re- 
moyed  therefrom.  There  can  be  no  doubt  of  the  validity 
of  this  provision,  at  least  when  applied  to  offices  created 
by  the  legislature;  and  when  an  officer  has  forfeited  his 
office  and  is  sxibject  to  removal  therefrom,  there  can  be 
no  doubt  that  quo  warranto  is  tlie  correct  remedy,  and 
this  court  is  given  original  jurisdiction  in  all  cases  of 
quo  loarranto  by  the  section  of  the  constitution  above 
cited.  Whether  the  provision  of  the  second  section  of  the 
statute  would  in  any  way  limit  the  jurisdiction  of  the 
district  courts  in  such  cases,  it  is  not  necessary  now  to 
determine. 

The  next  contention  upon  the  motion  was  that  the  in- 
formation does  not  clinrgc^  any  acts  or  omissions  on  the 
part  of  the  respondent  tliat  would  forfeit  his  right  to  the 
office  under  the  provisions  of  the  statute.     The  informa- 


316  NEBRASKA  REPORTS.  [Vol.  91 


State  T.  Donahue. 


tion  is  too  long  to  copy  in  full.  It  alleges  specific  instances 
of  wilful  refusal  on  the  part  of  resi)ondent  to  make  ar- 
rests for  (Times  when  required  by  the  mayor  and  board 
of  fire  and  police  commissioners  to  do  so.  Many  of  the 
allegations  of  the  information  are  quite  indefinite.  No 
motion  was  made  to  require  a  more  exact  statement  in 
any  of  the  matters  alleged.  We  will  not  discuss  now  this 
objection  to  the  information. .  It  is  sufficient  to  say  that, 
under  our  view  of  the  law,  the  information  was  not  sub- 
ject to  a  general  demurrer. 

3.  Many  reasons  are  urged  for  the  conclusion  that  this 
prosecution  cannot  be  sustained.  It  is  said  that  the  act 
was  never  intended  to  apply  to  officers  who  are  ap- 
pointed by  local  authorities  and  who  hold  their  offices  at 
the  will  of  tlie  appointing  power,  if  the  duties  of  their 
office  are  neglected.  It  may  be  conceded  that  many  sub- 
stantial considerations  are  urged  for  such  a  construction 
of  the  statute.  A  discussion  of  other  points  in  contro- 
versy will  lead  to  a  further  consideration  of  this  matt<?r. 
The  occasion  for  the  statute  is  much  more  mjinifest  in 
the  case  of  officers  who  are  elected  or  appointed  for  fixed 
terms  and  not  subject  to  removal  under  other  provisions 
of  the  statute  upon  similar  grounds  and  for  similar  rea- 
sons as  are  contemplated  in  the  statute  in  question,. and 
yet  the  language  of  the  first  section  of  the  act  is  so  broad 
and  general  as  to  compel  the  construction  that  it  must, 
in  some  instances  at  least,  apply  to  inferior  officers  re- 
movable bv  the  local  autlioritic^s  from  which  thev  receive 
their  appointments.  The  section  specifically  names  police 
officers  and  police  commissioners,  with  the  general  words 
"or  other  officers,"  and  these  officers  cannot  in  all  cases 
be  exempt  from  its  provisions. 

4.  The  next  contention  is  that  the  evidence  does  not 
show  that  this  respondent  did  "wilfully  fail,  neglect  or 
refuse  to  enforce  anv  law  which  it  is  made  liis  dutv  to 
enforce."  Notwithstanding  the  large  amount  of  evidence 
taken  by  both  parti(»s,  it  appears  that  the  evidence  as  to 
the  principal  facts  upon  which  the  determination  of  this 
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ease  dej^ends  is  not  substantially  conflicting.     Tlio  con- 
tention of  the  state  is  that  the  respondent  has  faih^d  in 
many  respects;  that  he  has  failed  to  enforce  the  li([uor 
laws  of  the  state  and  has  nejrlected  and  refused  to  arrest 
and  prosecute  known  violations  of  tliis  law;  that  he  has 
also  failed  to  enforce  the  law  again>st  f»:aml)ling;  and  that 
he  has  failed  and  refused  to  enforce  the  laws  of  the  state 
and  the  ordinances  of  the  city  of  Omaha,  and  the  orders  of 
the  board  of  fire  and  police  commissioners  for  the  suppres- 
sion of  prostitution.   The  evidence  abundantly  sliows  that 
in  all  thevse  respects  the  law  has  been  openly,  notoriously 
and  continuously  violated  in  the  city  of  Omalm.  According 
to  this  evidence  there  is  and  has  been  for  more  than  30 
years   continuously   a   large   district    embracing   several 
blocks  upon  some  of  the  principal  streets  in  tliat  city  no- 
toriously  known    as    the    "red-light    district,"    in    which 
j)ro8titution  and  the  illegal  sale  of  intoxicating  liquors, 
and  in  many  cases  gambling  and  otlier  vices,  have  been 
and  are  so  openly  and  brazenly  practiced  that  all  citizens 
of  Omaba,  and  all  citizens  of  the  state,  whose  attention 
may  have  been  called  to  the  matter  must  be  aware  of  ex- 
isting conditions.     Members  of  the  police  force  have  pa- 
trolled this  district.     At  least  two  of  tliese  officers  are 
continually  in  service  there.    They  have  seen  tliese  flagrant 
violations  of  the  law  from  day  to  day  for  many  years. 
They  no  doubt  have  the  most  direct  and  certain  knowledge 
of  the  facts,  but  that  knowledge  extends  beyond  them  to 
the  police  captain  and  to  the  chief  of  police,  tlie  board  of 
fire  and  police  commissioners,  the  city  council,  the  state 
legislature,  and  the  people  of  the  state  at  large.    All  have 
suiBcient  knowledge  to  be  responsible  for  existing  condi- 
tions. 

The  governor  and  the  attorney  general,  assisted  by  a 
number  of  public  spirited  citizens,  have  attempted,  and 
without  doubt  in  good  faith,  to  use  this  new  statute  to 
compel  a  better  enforcement  of  the  law. 

Are  the  provisions  of  tlie  statute  applicable  to  the  case 
made  against  the  respondent?    Did  he  at  the  times  and  in 
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the  manner  specified  "wilfully  fail,  neglect  or  refuse  to 
enforce  any  law  which  it  is  made  his  duty  to  enforce"? 
The  statute  governing  cities  of  the  metropolitan   class 
gives  the  mayor  and  city  council  ample  power  to  make 
and  enforce  regulations  for  the  "good  government,  gen- 
eral welfare,  health,  safety  and  security  of  the  city  and 
the  citizens  thereof."    Comp.  St,  ch.  12a,  sec.  144,  subd. 
25.    The  board  of  fire  and  police  commissioners  consists 
of  the  mayor,  who  is  eo)  officio  chairman  of  the  board,  and 
four  electors  of  the  city,  and  the  mayor  and  council  are 
by  the  statute  given  authority  to  remove  the  members  of 
the  board  for  misconduct  in  office  or  failure  to  discharge 
their  duties.     Section  60.     Tlie  board  of  fire  and  police 
commissioners  have  power  to  appoint  the  chief  of  police 
and  otlier  police  officers,  and  to  remove  the  same  "when- 
ever said  board  shall  consider  and  declare  such  removal 
necessary  for  the  proper  management  or  discipline,  or  for 
the  more  effective  work  in. g^  or  service  of  the  police  depart- 
ment"  (sec.  62) ;  and  it  is  made  tlie  duty  of  the  board 
"to  adopt  such  rules  and  regulations  for  the  guidance  of 
the  officers  and  men  of  said  department,  for  the  apj)oint- 
ment,  promotion,  removal,  trial  or  discipline  of  said  offi- 
cers,  men   and   matrons,   as   said    board   shall   consider 
proper  and  necessaiy"   (sec.  63).     Section  64  provides: 
"It  shall  be  the  duty  of  the  mayor  to  enforce  the  laws  of 
the  state  and  the  ordinances  of  the  city,  to  order,  direct 
and  enforce,  through  the  officers  of  the  police  department, 
tlie  arrest  and  prosecution  of  persons  violating  such  laws 
and  ordinances,  to  co-operate  with  and  assist  the  sheriflf 
of  the  county  in  suppressing  riots  and  mobs,  and  the 
arrest  and  i>rosec'uti(m  of  persons  charged  with   crimes 
and  misdemeanors."     The  statute  also  provides  that  the 
cliief  of  i)olice  shall  be  subject  to  the  orders  of  tlie  mayor 
and  board  of  fire  and  police  conmiissioners,  and  that  "all 
orders  of  the  board  relating  to  the  direction  of  the  police 
force  shall  be  given  through  the  chief  of  police"  (sec.  67). 
To  our  minds  the  most  important  question  presented  in 
this  case  is:  Under  the  provisions  of  the  statute,  what 


Vol.  91]  JANUARY  TERM,  1912.  319 


State  T.  Donahue. 


shall  be  regarded  as  a  wilful  failure  to  enforce  the  law? 
The  next  most  important  question,  and  one  which  it  is 
necessary  to  consider,  in  order  to  determine  the  question 
already  stated,  is :  What  laws  is  it  made  the  duty  of  the 
chief  of  police,  upon  his  own  initiative,  to  enforce?  The 
decision  of  this  court  in  Minkler  v.  State,  14  Neb.  181,  is 
cited  by  the  relator  as  determining  what  should  be  re- 
garded as  wilful  refusal  to  enforce  the  law.  In  that  case 
the  county  surveyor  of  Otoe  county  was  removed  from 
office  "for  wilful  maladministration  in  his  office."  It  ap- 
pears that  in  his  capacity  of  county  surveyor,  and  while 
acting  as  such,  he  "  'removed,  and  carried  away  all  the 
government  landmarks  and  the  stones  set  up  to  mark 
the  section,  half-section,  and  quarter-section  corners'  of 
certain  sections  of  land."  The  court  said :  "The  removal 
of  established  monuments  and  landmarks  was  unlawful 
and  forbidden  even  from  the  time  of  Moses,  the  great  law- 
giver."  And  it  was  shown  that  he  "knew  the  true  char- 
acter of  the  corner  stones."  The  court  quotes  from  the 
case  of  State  v.  Preston,  34  Wis.  675.  In  that  case  tlie 
defendant  was  prosecuted  for  obstructing  the  liigliway. 
He  oifered  to  prove  that  the  supervisor  of  tlie  town  liad 
determined  that  there  was  no  higiiway  at  the  place  in 
question,  and  instructed  him  to  place  the  fence  where  he 
did.  This  the  court  held  to  be  a  good  defense.  This  court 
distinguished  that  case  from  Minkler  v.  State,  and,  no 
doubt,  properly  so.  Minkler  acted  upon  his  own  author- 
ity. It  is  impossible  to  believe  that  he  did  not  know  the 
nature  of  government  landmarkj=^,  and  did  not  act  wil- 
fully in  removing  all  of  them  from  several  sections  of 
land.  In  an  action  to  remove  a  county  treasurer  for  wil- 
ful misconduct  or  maladministration  in  office,  the  supreme 
court  of  Iowa,  in  defining  wilful  misconduct,  used  this 
language:  "What  is  the  meaning  of  ^vilful  misconduct' 
as  that. phrase  is  here  employed?  Manifestly  it  is  not 
applicable  to  every  case  of  misconduct,  nor  to  eveiy  mis- 
take, OP  every  departure  from  the  strict  letter  of  the  law 
defining  the  officer's  duties,  but  only  to  wilful  wrongs  or 
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omissions  on  his  part.  The  word  ^vilfiil/  like  most  other 
words  in  our  language,  is  of  somewhat  varied  signification 
according  to  its  context  and  the  nature  of  the  subject 
under  discussion  or  treatment  Frequently  it  is- used  as 
nearly  or  quite  synonymous  with  S^oluntary'  or  'inten- 
tional,' and  evidently  this  is  tl»e  interpretation  given  it  by 
the  trial  court  in  the  case  before  us.  But  when  employed 
in  statutes,  es])ecially  in  statutes  of  a  penal  character,  it 
is  held  with  but  few  exceptions  to  imply  an  evil  or  cor- 
rupt motive  or  intent."  State  v.  Mech,  148  la.  671.  And, 
in  an  earlier  case,  the  same  court  said:  "Every  volun- 
tary act  of  a  human  being  is  intentional,  but,  generally 
speaking,  a  voluntary  act  becomes  wilful  in  law  only 
when  it  involves  some  degree  of  conscious  Avrong  or  evil 
purpose  upon  the  part  of  the  actor,  or  at  least  an  inex- 
cusable carelessness  or  recklessness  on  his  part,  whetlier 
the  act  be  right  or  wrong.'^  State  v.  WiUing,  129  la.  72. 
Prosecutions  to  remove  officers  are  penal  in  their  na- 
ture, and,  while  it  is  generally  held  not  to  be  necessary 
that  the  charges  should  be  proved  beyond  reasonable 
doubt,  vstill  it  is  universallv  considered  that  the  evidence 
supporting  the  charges  must  be  clear  and  satisfactory. 
The  respondent  has  been  connected  with  the  police  force 
for  nearly  20  years,  and  appears,  during  all  that  time,  to 
to  have  been  in  good  standing  with  his  suj)eriors.  If  he 
continues  in  the  office  he  will  soon  be  entitled  to  a  sub- 
stantial pension  for  the  remainder  of  his  life.  If  he  is 
found  guilty  in  these  proceedings  he  will  be  deprived  of 
pension,  and  his  character  and  efficiency  as  an  officer 
placed  in  doubt.  An  action  of  this  nature  is  highly  penal, 
and  to  justify  a  conviction  the  charges  sliould  be  clearly 
and  substantially  proved.  Under  such  circumstances, 
wilful  neglect  to  perform  an  official  duty  is  considered  to 
be  something  more  than  oversight  or  carelessness  or  a 
merely  voluntary  neglect.  It  must  be  prompted  by  some 
evil  intent,  or  legal  malice,  or  \vithont  sufficient  ground 
for  believing  himself  justified  in  the  course  pursued.  State 
v\  Preston,  34  Wis.  G75,  and  cases  cited;  Felton  v.  United 
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States,  9G  U.  S.  61)9.  This  constructiou  has  been  adopted 
by  this  court:  "But  where  such  act  results  from  a  mere 
error  of  judgment  or  omission  of  duty  without  the  ele- 
ment of  fraud,  or  wliere  the  alleged  negligence  is  attribu- 
table to  a  misconception 'of  duty  rather  than  a  wilful  dis- 
regard thereof,  it  is  not  impi^acliable,  although  it  may  be 
highly  prejudicial  to  the  interests  of  the  state."  State  v. 
Hastings  J  37  Neb.  96. 

We  have  said  that  the  citizens  of  the  state  and  the  stat^^ 
itself,  in  its  governmental  capacity,  are  not  entirely  free 
from  responsibility  for  the  conditions  wliich  are  com- 
plained of  as  existing  in  the  city  of  Omaha.  There  has 
been  some  difference  of  opinion  expressed  by  the  courts 
as  to  the  conditions  which  will  justify  the  state  in  inter- 
fering with  the  affairs  of  local  municipal  government,  but 
there  have  been  no  differences  of  opinion  upon  tlie  propo- 
sition that  the  state  has  the  jurisdiction  and  tlie  duty  to 
see  that  its  laws  for  the  government  and  i)roteotion  of  its 
citizens  are  observed  and  enforced  in  all  parts  of  the 
state.  If  the  local  autliorities  are  unwilling  or  unable  to 
enforce  tliese  laws  the  state  may  intercede  and  directly 
control  the  police  power  necessary  to  their  enforcement. 
The  enforcement  of  the  law  in  cities  of  this  cla.ss  is  now 
placed  by  the  legislature  directly  under  the  control  of  the 
board  of  fire  and  police  commissioners,  of  which  the  mayor 
is  the  principal  officer.  If  this  board  is  selected  by  the 
voters  of  the  city  it  will  presumably,  so  far  as  it  is  able, 
compel  such  enforcement  of  the  law  as  the  majority  of 
its  constitutents  desire  and  command.  If  the  laws  of  the 
stat^  are  disregarded  in  any  locality  because  of  the  per- 
versity of  public  sentiment,  and  the  state  is  comj^elled  to 
interpose  for  their  enforcement,  and  to  that  end  selects 
the  immediate  governing  power  of  the  instrumentalities 
of  its  enforcement,  they  will  presumably  enforce  the  law 
as  the  enlightened  intelligence  of  the  people  of  the  state 
at  large  demand. 

In  1897  a  law  was  enacted  by  the  legislature  which  pro- 
vided that  the  board  of  fire  and  police  conmiissioners  of 
24 
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cities  of  the  metropolitan  class  should  be  appointed  by 

the  governor  of  the  state.    This  statute  was  held  by  this 

f>  court  to  be  constitutional.    Redell  v,  Moores,  63  Neb.  219. 

Such  appointments  were  made  accordingly.  Afterwards 
this  statute  was  repealed,  and  the  selecticm  of  these  oflTi- 
cera  was  again  confided  to  the  voters  of  the  muncipality. 
In  this  case  the  evidence  shows  witliout  conflict  that  thert* 
^;  was  a  difference  of  opinion  among  the  members  of  the 

J-  board  of  fire  and  police  commissioners.    Mr.  Karbach,  one 

of  the  members,  insisted  that  the  laws,  the  violation  of 
(  which  is  now  complained  of,  were  not  adequately  en- 

{,  forced.    The  mayor  and  the  other  members  of  the  board 

j:'  appear  to  have  disagreed  with  him,  and  they,  apparently 

I  without   his    assistance,   determinod   upon   and   adopted 

f  the  policy  of  tlie  board  with  regard  to  the  enforcement  of 

I  these  lawa   The  difference  of  opinion  in  the  board  in  re- 

f  gard  to  the  suppression  of  tlieso  viohations  of  the  law 

•;  was  as  to  the  degree  that  the  violations  slumld  be  tolerated. 

7  Mr.  Karbach  did  not  insist  that  these  violations  of  the 

law  could  be  wholly  suppressed.  He  was  called  as  a  wit- 
ness and  testified:  "I  thought  that  a  limited  number  of 
them  (houses  of  prostitution)  in  the  prescribed  district 
was  a  necessary  evil.  As  a  member  of  the  fire  and  police 
conunission  I  was  in  favor  of  a  limited  number  of  houses 
of  prostitution  in  the  ^red-light  district.' "  Mr.  Karbach 
testified  that  he  introduced  a  resolution  before  the  board 
of  fire  and  police  commissioners,  the  substance  of  which 
was:  "The  chief  of  police  ^is  hereby  instructed  to  arrest 
and  prosecute  all  parties  selling  liquor  illegally,' "  and 
that  the  resolution  did  not  receive  a  second.  He  further 
testified:  "The  board,  I  think,  practically,  with  the  ex- 
ception of  Mr.  Paige,  agreed  to  allow  those  houses  to 
open  again  on  condition  that  they  put  curtains  on  all  of 
the  doors  and  windows,  and  stop  soliciting  of  any  kind. 
*  *  *  I  offered  a  resolution,  looking  toward  a  niore  strict 
(enforcement  of  laws  and  ordinances.  This  resolution  re- 
ceived no  second,  and  didn't  go  into  the  minutes.  In  Oc- 
tober I  offered  another  resoluti(m  instructinor  the  chief 
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to  stop  tlie  illegal  sale  of  liquor.  There  was  no  second  to 
this  motion.  ♦  ♦  ♦  My  feeling  of  animosity  toward  the 
chief  is  not  as  strong  as  it  is  toward  the  other  members 
of  the  board."  They  all  appear  to  have  considered  that 
an  attempt  to  wholly  suppress  or  separate  the  social  evil 
and  the  sale  of  liquor  to  be  unsuccessful,  they  having 
been  associated  together  in  Omaha  for  more  than  30  years. 
Two  detectives  were  employed  to  investigate  existing  con- 
ditions as  to  the  violation  of  the  liquor  law.  They  made 
quite  an  extensive  report  of  existing  conditions,  and  of 
tlie  attempt  that  had  been  made  to  enforce  the  law,  and 
the  results.  This  report  was  submitted  by  the  respondent 
to  the  board  of  fire  and  police  commissioners  and  was 
discussed  and  acted  upon  by  them.  It  appears  that  the 
entire  board  of  fire  and  police  commissioners  considered 
these  houses  a  necessary  evil,  and  that  the  proper  enforce- 
ment of  the  law  did  not  require  their  suppression.  Even 
tlie  member  who  thought  that  the  prosecutions  were  in- 
suflRcient  entertained  this  view.  In  this  the  board  must 
have  been  supported  by  a  majority  of  the  voters  of  tlu^ 
city  of  Omaha.  This  policy  was  the  foundation  of  all  of 
the  violations  of  law  complained  of.  The  evidence  shows 
that  all  other  violations  of  the  law,  such  as  are  complained 
of,  were  practiced  freely  in  these  houses,  and  could  n(»t 
be  suppressed  if  these  houses  were  allowed  to  continue. 
It  may  be  that  the  chief  of  police  and  every  member  of  the 
police  force  were  mistaken  in  supposing  that  they  ouglit 
to  be  controlled  by  this  policy  of  enforcing  the  law,  but 
we  cannot  believe  that  they  were  guilty  of  a  wilful  re 
fusal  to  do  their  duty  because  of  this  mistaken  notion 
that  they  should  be  governed  by  the  policy  of  their  su- 
periors. 

It  appears  that  the  governor,  after  making  some  in- 
vestigation,.  wrote  to  the  respondent  specifying  in  detail 
instances  of  the  Yiolr<tion  of  the  law.  After  the  respond- 
ent received  this  letter  he  prepared  an  answer  manifestly 
in  accordance  with  what  he  thought  were  his  instructions 
from  the  mayor  and  board  of  fire  and  police  commis- 
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sioners.  He  then  submitted  the  governor's  letter  and  his 
proposed  reply  to  his  superiors,  the  mayor  and  board  of 
fire  and  police  commissioners.  He  concludes  his  letter 
to  the  governor  with  the  following  expression:  "If  you 
have  any  further  suggestions  or  recommendations,  I  shall 
be  pleased  to  have  them,  and  I  will,  as  above  stated,  take 
the  matter  up  with  the  mayor  and  board  and  act  upon 
their  instructions,"  This  is  the  key  to  the  whole  conduct 
of  his  oflflce.  The  evidence  shows  that  he  is  an  intelligent 
and  efficient  officer.  He  knew,  beyond  doubt,  the  policy 
of  his  superiors,  the  mayor  and  the  board  of  fire  and 
police  commissioners,  and,  being  subject  to  removal  by 
them  at  any  moment,  he  seems  to  have  believed  that  it 
was  his  duty  to  enforce  the  law  against  these  houses  of 
prostitution  and  unlawful  sale  of  liquors  in  the  manner 
and  to  the  extent  that  they  indicated.  In  this  he  seems 
to  have  succeeded  as  well  as  ought  fairly  to  be  demanded 
of  him,  and  this  is  what  he  had  in  mind  when  he  testi- 
fied: "My  understanding  was,  what  I  meant  to  say,  was 
that  we  were  enforcing  the  law,  and  had  been,  and  would 
continue  to  the  best  of  our  ability.  I  didn't  say  that  I 
was  handicapped  by  anybody  interfering  with  me."  When 
he  was  asked  whether  there  was  any  understanding  with 
the  members  of  the  board  of  fire  and  police  commission- 
ers that  the  laws  were  not  to  be  enforced  with  reference 
to  the  unlawful  sale  of  liquor,  he  answered  that  there 
was  no  such  understanding.  The  board  had  determined 
upon  many  restrictions  upon  the  conduct  of  the  inmates 
of  these  houses  and  upon  the  sale  of  liquors.  They  evi- 
dently considered  that  enforcing  the  law,  and  to  some 
extent  it  was,  and  the  respondent  to  that  extent  enforced 
the  law  acting  under  the  policy  and  instructions  of  his 
superiors. 

It  was  made  the  duty  of  the  chief  of  police  to  keep  the 
city  attorney  and  prosecuting  officers  of  the  county  in- 
formed of  all  matters  that  pertained  to  their  several  offices 
relating  to  the  police  interests  of  the  city  and  of  any 
breach  of  the  law  or  ordinances.     This  appears  from  the 
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eyidence  to  have  been  done,  and  prosecutions  were  com- 
menced whenever  so  advised  by  the  proper  officers.  Search 
warrants  were  issued  and  liquors  seized.  Many  trials 
were  had,  and,  in  a  few,  convictions  were  obtained,  but  as 
a  rule  the  prosecutions  appear  to  have  been  unsuccessful. 
The  city  attorney  testified  that  during  the  year  1910  there 
were  seven  or  eight  prosecutions  for  running  houses  for 
the  purposes  of  prostitution,  and  about  75  or  100  prosecu- 
tions for  keeping  disorderly  houses,  and  said:  "I  ccm- 
strue  the  8  o'clock  closing  law  to  apply  to  saloon-keepers 
only.  ♦  ♦  ♦  I  know  of  no  case  where  the  chief  of  polici^ 
or  the  detectives  failed,  refused  and  neglected  to  aid  and 
assist  me  in  obtaining  witnesses  and  bringing  about  a 
successful  prosecution." 

The  board  of  fire  and  police  commissioners  adopted 
their  policy  with  regard  to  these  violations  of  the  law 
complained  of  upon  full  information.  The  members  of 
the  police  force,  who  continually  patrolled  the  woinst  por- 
tions of  the  city,  as  well  as  those  whose  duties  were  in 
other  localities,  reported  the  conditions  wliich  tliey  found, 
and  these  reports  were  before  the  board  in  its  official  ca- 
pacity, as  well  as  before  the  members  of  the  board.  The 
re8i)ondent  kept  his  under  officers  informed  as  to  tlie  reso- 
lutions of  the  board  regarding  the  inauiuT  of  enforcing 
the  law.  In  some  of  his  coinmunicatiims  to  the  ca])tains 
of  police  we  find  the  following  lani»ua<i:e:  "As  you  will 
see  by  a  resolution  passed  by  the  Honorable  Board  of  Fire 
and  Police  Commissioners,  at  its  meeting  last  night,  tliey 
further  request  the  enforcement  of  the  order  of  Marcli 
2d,  in  regard  to  closing  of  all  cribs  fronting  on  the  streets, 
alleys  or  lanes  within  the  'District.'  I  wish  to  have  yon 
notify  all  the  owners  and  occupants  of  said  buildings 
where  cribs  have  existed,  and  where  tliey  have  made  addi- 
tional improvements,  that  they  must  cease  operations  at 
once,  and  any  woman  occupying  a  crib,  or  the  places 
designated  in  the  former  resolution,  will  be  arrested  and 
brought  into  court  after  the  notification  given  this  day. 
You  will  also  notify  all  landlords  and  w<mien  having  name 
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plates  on  tlieir  doors  that  tliey  must  remove  the  same  at 
once,  and  also  all  houses  with  glaring  lights,  showing 
names  and  numbers,  must  be  removed,  and  they  must 
confine  themselves  to  an  ordinary  light,  such  as  an  incan- 
descent electric  light.  In  other  words,  all  these  glaring 
lights  must  be  taken  down,  and,  if  they  show  a  light  at 
all,  it  must  be  of  a  small  calibre.  I  wish  to  have  this 
resolution  of  the  board  strictly  enforced,  beginning  after 
the  first  notification  for  them  to  vacate," 

The  relator  in  his  brief  says :  "In  the  nature  of  things, 
the  entire  surroundings  of  the  respondent  must  be  taken 
into  consideration  in  passing  on  his  good  faith  as  an  offi- 
cial. It  would  be  unfair  to  separat-e  and  take  a  part  of 
the  duties  or  actions  of  the  chief  of  police  during  the 
year  1910  and  base  a  finding  absolutely  on  one  part  of 
his  administration.  ♦  ♦  ♦  The  board  of  fire  and  police 
commissioners  have  the  right  and  can  remove  the  re- 
spondent without  cause;  they  could  remove  him  for  a 
cause.  ♦  ♦  ♦  The  house  of  prostitution  is  the  pillar  on 
wliich  tlie.  whole  system  rests.  If  the  police  force  would 
prosecute  the  keepers  of  the  houses,  public  prostitution 
couLd  not  exist." 

The  respondent  testified:  "We  have  done  everything 
we  could.  Have  never  purposely  or  Avilfully  neglected  to 
carry  out  the  directions  of  the  board  or  to  do  what  I  could 
to  suppress  lawlessness  and  crime.  We  have  done  what 
we  could  to  suppress  lawlessness  and  crime  of  the  charac- 
ter referred  to  in  the  complaint.  I  mean  that  we  have 
carried  out  the  orders  of  the  board.  I  have  been  ready 
and  willing  to  act  upon  information  furnished  from  any 
source  and  tliat  was  sufficient,  according  to  the  require- 
ments of  tlie  prosecuting  officer,  to  secure  complaint.  We 
made  inv(\stigations  and  submitted  what  we  found  to  the 
county  attorney's  office  and  to  the  city  prosecutor  with 
reference  to  the  surreptitious  sale,  referred  to  in  my  let- 
ter, to  tlio  exti^nt  that  T  had  knowledge  of  them.  We  made 
investigations  with  reference-to  the  maintaining  of  houses 
of  prostitution  and  the  selling  of  liquor  without  license. 
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We  have  a  section  in  the  eitj^  known  as  the  ^red-light  dis- 
trict.' I  presume  it  has  existed  for  over  30  years  in  the 
northeast  part  of  the  town.  It  is  a  part  of  the  Third 
ward.  *  *  *  In  my  judgment  I  would  not  have  any 
right  whatever  to  arrest  any  person  without  a  warrant, 
except  I  found  them  in  the  commission  of  a  crime.  ♦  ♦  * 
As  I  recollect  it,  the  ordinance  directing  the  chief  of 
police  to  suppress  prostitution  was  repealed  yeiirs  ago, 
and- it  was  taken  away  from  him,  giving  him  no  jUrisdic 
tion  whatever  over  it.  I  think  the  mayor  has  jurisdic- 
tion over  the  city  to  enforce  the  law.  The  chief  of  police 
acts  under  his  direction.  My  construction  of  the  law  is 
that  it  is  my  duty  to  carry  out  the  orders  of  the  mayor. 
*  *  *  All  my  conduct  as  chief  of  the  police,  with  refer- 
ence to  the  suppression  of  houses  for  selling  liquor  with- 
out license,  was  guided  by  the  rules  of  the  fire  and  police 
commissiim,  laws  of  the  citv,  and  laws  of  the  state.  ♦  ♦  ♦ 
I  don't  believe  I  remember  of  any  resolution  referring  to 
tliis.  I  think  the  board  took  my  letter  and  the  governor's 
letter  and  went  over  them  and  said  it  was  all  right,  my 
answer  was  all  right,  met  with  their  approval,  as  I  recol- 
lect it,  no  resolutions  were  passed.'^ 

Our  statute  provides:  "Every  sheriff,  deputy  sheriff, 
constiible,  marshal,  or  deputy  marshal,  watchman,  or 
X)olice  officer  sJiall  arrest  and  detain  any  person  found 
violating  any  law  of  this  state,  or  any  legal  ordinance  of 
any  city  or  incorporated  village,  until  a  legal  warrant 
can  be  obtained."  Criminal  code,  sec.  283.  This  section, 
no  doubt,  applies  to  the  chief  of  police  of  Omaha.  It  was, 
then,  his  duty  to  arrest  at  once  any  one  he  personally 
found  violating  the  law.  He  was  under  the  control  of  the 
mayor  and  board  of  fire  and  police  commissioners,  as  a 
deputy  sheriff  or  dei)iity  marshal  is  under  control  of  his 
chief.  If  a  deputy  sheriff  is  informed,  and  has  ample 
reai5on  to  believe,  that  the  law  is  being  violated  in  a  cer- 
tain building,  and  inf(n*ms  tbe  sheriff  of  that  fact,  and 
proposes  to  make  an  investigation  and  see  personally 
whether  the  law  is  being  violated,  and  is  told  by  the 
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sheriflF,  his  superior  officer,  not  to  do  so,  but  to  give  no 
more  attention  to  the  matter,  it  may  be  insisted  that  the 
deputy  should  disregard  instructions  of  his  chief  and 
should  ascertain  whether  the  law  is  being  violated,  and,  if 
he  found  that  it  was,  make  arrests  and  take  his  chances 
of  summary  removal  by  his  chief ;  but  it  must  be  conceded 
that  the  deputy,  under  such  circumstances,  might  reason- 
ably have  doubts  in  regard  to  his  duty,  and  that,  if  he 
complied  with  the  known  policy  and  authority  of  his  chief, 
he  could  not  be  convicted  of  wilfully  refusing  to  enforce 
the  law  if  he  failed  to  make  further  investigation.  This 
seems  to  be  very  nearly  the  position  in  which  the  respond- 
ent was  placed.  He  was  appointed  by  the  mayor  and 
police  board.  He  was  removable  by  them  at  their  pleas- 
ure. They  had  all  of  the  information  in  regard  to  existing 
conditions  that  the  respondent  had.  He  knew  what  had 
been  determined  by  his  superiors  to  be  a  sufficient  and 
proper  enforcement  of  the  law.  He  knew  that  if  he  vio- 
lated their  policy  they  might  be  expected  to  immediately 
remove  him  in  favor  of  one  who  would  obey  instructions. 
He  had  not  personally  seen  the  violations  of  the  law  com- 
plained of.  He  knew  of  them  by  the  reports  of  the  police 
force,  as  his  superiors,  the  mayor  and  board  of  fire  and 
police  commissioners,  knew  of  them.  The  statute  (sec. 
64)  makes  it  the  duty  of  the  mayor  to  "order,  direct  and 
enforce"  the  laws  "through  the  officers  of  the  police  de- 
partment." It  is  not  so  clear  tliat  the  mayor  could  not 
"direct"  the  manner  and  extent  of  the  enforcement  of  law 
against  these  evils,  which  had  been  long  tolerated  by 
public  sentiment  and  high  officials,  as  to  render  an  under 
officer  guilty  of  wilful  neglect  in  following  those  direc- 
tions if  he  acted  in  good  faith,  believing  that  he  was  do- 
ing his  duty.  If  he  in  good  faith  believed  that  it  was  his 
duty  to  take  'such  action  in  regard  to  the  enforc^ement  of 
the  law  as  the  mayor  and  board  of  fire  and  police  com- 
missioners prescribed  for  him  he  may  have  been  mistaken, 
but  it  does  not  clearly  appear  that  he  acted  wilfully. 
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The  complaint  against  respondent,  therefore,  is  not 
sustained,  and  is 

Dismissed. 

Ehbsb,  0.  J.,  concurring  in  the  conclusion. 

It  may  be  that  the  conclusion  arrived  at  in  the  fore- 
going opinion  is  the  only  one  which  can  be  justified  under 
the  facts,  but  I  cannot  agree  to  all  that  is  said.  From  the 
facts  detailed,  it  may  fairly  be  assumed  that  the  mayor 
should  have  been  included  in  the  order  of  the  governor 
to  the  attorney  general.  It  is  a  part  of  the  public  history 
of  Omaha  that  the  officers  have  been  inexcusably  derelict 
in  the  dischai'ge  of  the  duties  imposed  upon  them  by  law, 
their  oaths,  and  the  necessity  for  the  protection  of  prop- 
erty and  law-abiding  citizens.  It  must  be  conceded  that 
the  chief  of  police  is  in  some  respect  subject  to  the  control 
of  the  mayor  and  police  board,  but,  as  pointed  out  in  the 
opinion,  the  fact  that  those  officers  failed  and  refused  to 
discharge  tlieir  sworn  duty,  and  might  have  removed  re- 
spondent for  no  otlier  cause  tlian  that  he  did  discharge 
his,  ought  not  to  furnish  any  justification  for  his  failure. 
He  knew  that  the  law  was  being  violated  within  the  city 
by  day  and  by  night  continuously.  True,  he  perhai>s  did 
not  see  those  violations,  but  his  officers  reported  them  to 
him,  and  the  laiv  said  it  was  his  duty  to  enforce  its  ob- 
servance. That  law  was  of  higlier  authority  tlian  the  di- 
rection of  the  mayor  or  police  board.  The  obligation  of 
his  oath  of  office  could  not  be  diniinishod  by  their  direc- 
tions or  commands.  He  failed  to  do  his  duty.  But,  if 
he,  acting  in  good  faith,  understood  and  believed  that  the 
mayor,  whom  the  stiitute  provides  sliall  direct  him  in  the 
discharge  of  his  duties,  had  the  right  in  connection  with 
the  police  commissioners  to  control  his  actions,  notwith- 
standing the  mandatorv^  provisions  of  the  statute,  it  mai/ 
be  that  it  ought  not  to  be  held  that  he  had  "wilfully  failed 
or  refused  to  enforce  any  law  which  it  is  his  duty  as  such 
officer  to  enforce."    Questions  of  this  kind  must  be  solved 
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onsidoration  of  tlie  facts  in  eacli  particular  case, 
mayor  and  police  board,  admittedly  the  superiors 
^liief  of  police,  knowingly  and  wilfully  stand  in  the 
the  enforcement  of  the  law  by  tbelr  subordinate 
,  it  seems  clear  that  they  should  not  escape,  and 
ole  of  the  penalties  of  the  law  inflicted  upon  their 
inates.  Neither  the  attorney  general  nor  the  court 
lountable  for  these  discriminations 

,  J.,  dissenting. 

ty  view  of  this  case,  the  majority  in  their  opinion 
L'parted  from  three  fundamental  principleH  which 
)  me  to  be  essential  to  the  welfare  of  8i>ciety:  (Ij 
rocetxling  to  remove  a  police  ofticer  for  wilful  fail- 
Buforce  tlie  law,  he  should  not  be  allowed  to  retain 
■e  by  showing  that  lie  obeyed  the  lawless  directions 
superior  officers,  tliough  in  doing  so  lie  ]»ermitted 
od  notorious  lawlessness  and  violated  the  suleiiin 
euts  of  tlie  legislature  and  the  inslrudions  of  the 
IT  wliose  duty  it  is  as  cliief  executive  to  s-'e  that 
iw  are  faillifulJy  executed.  (2)  The  word  "wil- 
in  a  stiitute  providing  for  the  removal  of  a  police 
"who  shall  wilfully  fail,  neglect  or  refuse  t^)  en- 
ay  law  which  it  is  made  his  duty  to  enforce,"  Las  a 
g  different  from  the  definition  of  that  word  as 
tlie  criminal  law  to  dcscnhe  a  felonious  act,  and 
>t  mean  that  the  conduct  of  the  ofticer,  to  justify 
loval,  "must  bi;  prompted  Ity  some  evil  inleut,  or 
alice,  or  at  least  be  without  sufficient  grounds  to 
tliiit  lie  is  perfi>rming  bis  duty."  (3)  A  Rt<^tute 
hing  a  new  method  of  removing  a  public  officer 
ful  failure  to  enforce  the  law  is  remedial  legisla- 
d  should  be  lilierally  c<mstrued  with  a  view  to 
:sing  the  mischief  which  made  the  legislation 
i-y,  and  a  construction  which  would  weaken  the 
f  the  statute  should  be  ayoided. 
ip  the  purpose  of  enforcinc  obedience  to  law  in 
lart  of  the  state,  of  extending  to  the  people  gen- 
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,erally  the  protection  of  the  governor  as  chief  executive 
and  of  making  eifective  that  provision  of  the  constitution 
declaring  that  "the  supreme  executive  power  shall  be 
vested  in  the  governor,  who  shall  take  care  that  the  laws 
be  faithfully  executed,"  the  legislature  recently  parsed 
an  act  containing  these  words:  "Any  county  attorney  or 
prosecuting  officer,  sheriff,  police  judge,  mayor,  police 
officer,  or  police  commissioner  or  other  officer  who  shall 
wilfully  fail,  neglect  or  refuse  to  enforce  any  law  which 
it  is  made  his  duty  to  enforce  shall  thereby  forfeit  his 
office  and  may  be  removed  therefrom."  Comp.  St.  l&ll, 
ch.  71,  sec.  la. 

Other,  provisions  of  the  act  authorize  the  governor  to 
direct  the  attorney  general  to  institute  proceedings  to 
i-emove  any  police  officer  who  wilfully  fails,  neglects  or 
refuses  to  enforce  any  law  which  it  is  made  his  duty  to 
enforce.  Under  power  thus  granted,  the  governor  di- 
rected the  attorney  general  to  bring  this  suit  against  re- 
spcmdent  as  cliief  of  police  to  remow  liim  from  office  for 
neglecting  to  enforce  the  laws  in  the  city  of  Omaha.  A 
statute  of  this  state  makes  it  the  duty  of  a  chief  of  police 
to  "arrest  and  detain  any  person  found  violating  any  law 
of  this  state,  or  any  legal  ordinance  of  any  city  or  incor- 
porated village,  until  a  legal  warrant  can  be  obtained." 
Criminal  code,  sec.  283.  Under  the  charter  of  the  city  of 
Omaha,  additional  power  is  conferred  upon  the  chief  of 
police  in  the  following  lanuage: 

"He  shall  have,  in  tlie  discharge  of  his  ])ro|)er  duties, 
like  iK>wers,  and  be  subject  to  like  responsibilities,  as 
sheriffs  in  s^imilar  cases. 

"Each  policeman  sliall  give  a  bond  conditioned  as  pro- 
vided in  this  act,  and  sliall  have  tlie  same  iK)Mers  as  con- 
stables in  arresting  all  offondei*s  against  the  laws  of  the 
state,  and  may  arrest  all  offenders  against  the  ordinances 
of  the  city  with  or  without  a  warrant.  In  discharge  of 
their  duties  as  policeinc^n  tliey  sliall  be  subject  to  the  im- 
mediate orders  of  the  chief  of  police."  Comp.  St.  1911, 
ch.  12a,  sees.  70,  71. 
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Referring  to  the  laws  forbidding  gambling,  prostitution 
and  illegal  sales  of  intoxicating  liquors,  tlie  majority  find : 
"The  evidence  abundantly  shows  that  in  all  these  respects 
the  law  has  been  openly,  notoriously  and  continuously 
violated  in  the  city  of  Omaha.  According  to  this  evidence 
there  is  and  lias  been  for  more  than  30  years  continuously 
a  la^e  district  embracing  several  blocks  upon  some  of  the 
principal  streets  in  that  city  notoriously  known  as  the 
'red-light  district,'  in  which  prostitution  and  the  illegal 
sale  of  intoxicating  liquors,  and  in  many  cases  gambling 
and  other  vices,  have  been  and  are  so  openly  and  brazenly 
practiced  that  all  citizens  of  Omaha,  and  all  citizens  of 
the  state,  whose  attention  may  have  been  called  to  the 
matter  must  he  aware  of  existing  conditions." 

The  conditions  thus  described  have  not  only  been 
known  to  respondent,  but  reports  showing  the  facts  are  on 
file  in  the  department  of  which  he  is  the  chief.  The  ma- 
chinery and  power  of  the  police  department  of  a  great 
city  are  in  his  hands.  His  official  connection  with  the 
police  department  extends  over  many  years.  It  would 
be  an  affront  to  his  intelligence  to  intimate  that  he  is 
ignorant  of  the  lawlessness  proved.  That  he  intention- 
ally refused  to  enforce  the  law,  knowing  the  la'ft'lefis  con- 
ditions described,  is  fully  established  by  the  evidence,  I 
do  not  concur  in  the  opinion  of  the  majority  that  be  Is 
not  answerable  in  this  action  because,  in  permitting  open 
violation  of  the  law,  he  is  carrying  out  the  policy  of  the 
police  commissioners  and  the  mnyor  who  appointed  him. 
He  is  the  officer  of  the  city.  In  the  city's  connection  with 
the  state,  he  is  the  state's  officer.  His  obligation,  like  that 
of  other  officers,  is  to  uphold  the  constitution  and  laws. 
Orderly  society  is  entitled  to  his  protection  within  his 
jurisdiction.  He  is  not  the  employee  of  his  superior  offi- 
cers. His  power  cornea  from  the  state  aiid  his  compen- 
sation from  the  city,  and  not  from  his  superiors  who  give 
protection  to  crime  and  vice.  As  an  officer  he  owes  a 
diitv  to  Mu'  piililic.  Only  proper  and  lawful  instructions 
from  the  mayor  and  police  commissioners  are  entitled  to 
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no  functiou  except  to  euforce 
er  purpose  in  the  creation  of 
Q  his  superiors  to  sanction  or 
ig  oC  tliose  individual  persons 
1  the  offices.  The  adoption  of 
X'lnent  of  tiie  law  is  an  offense 
not  the  authorized  act  of  ofB- 
re  it  is  no  defense  to  a  coui- 
t  accused  conuuitted  the  crime 
ic  officer  or  of  an  individual 
a  civil  suit  against  an  officer 
y  should  a  policy  of  lawless- 
•iors  he  a  defense?  Neither 
officers  should  find  protection 
LW.  CitizcQS  and  ollicers  alike 
i  to  ignore  valid  statutes  or 
!r,  when  called  to  the  har  of 
rm  his  duties,  should  not  be 
defense  by  shoving  tliat  he 
om  his  superiors  to  disregard 
suesa.  The  contrary  doctrine 
led  hy  proof  of  wriiiig,  negh'ct 
n  of  law.  The  chief  of  police 
ohligation  to  tlio  persons  who 
i  of  mayor  and  police  commis- 
sioners. The  demands  of  the  state  and  the  welfare  of 
society  have  stronger  claims  upon  his  loyalty.  His  duty 
to  those  who  should  direct  his  course  ari^^it  is  within  the 
law,  and  he  has  no  authorily  to  folliiw  iUmi  into  open 
lawlessness,  where  the  dividing  line  is  n;>t  in  (hmht. 

Like  all  other  officers  and  indiviiluatw,  v<'spondent 
should  respect  the  provisions  of  the  constilntion.  That 
instrument  declares  that  the  governor  of  tlir  state  "shall 
take  care  that  the  laws  be  faithfully  execufed."  Const, 
art.  V,  sec.  6.  This  duty  extends  to  ev(>r\-  part  of  the 
state.  When  the  governor  lawfully  directs  resptudent 
to  enforce  a  particular  statute,  his  orders  shnuld  not  be 
nnnnlled  by  a  lawless  policy  adopted  by  piTsons  tempo- 
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raril^  acting  as  mayor  and  j 
govwnor  called  to  tlie  attent 
iiistaDces  of  violations  of  tbe  '. 
furcement  of  its  provisions, 
that  he  would  take  tlie  matter 
board  and  net  upon  tlieir  insi 
unlawful  conditions  dcsiTibed 
jority  were  allowed  to  contin 
spite  of  official  oatlis  to  enfo 
demands  of  the  chief  executive 
care  that  the  laws  he  faitliful 
enforcement  demanded  by  the 
chief  of  police  tbim  the  lawle 
assume  as  officers  to  adopt  a  ] 
leKsncKS  and  protects  lawbreaki 
resig^i  anj'  time  or  he  may  be  ri 
fled  hy  statute.  The  record  sh 
liaving  been  warned  by  tlie  chi 
law,  wilfully  and  deliberately 
out  the  policy  which  resulted 
found  by  the  majiirity  to  exist 
reasons  for  dismissing  the  act! 

2.  I  cannot  agree  to  the  m 
"to  wilfully  fail,  neglect  or  re 
applied  to  the  statutory  duty  o 
than  oversight  or  carelessness 
that  "it  must  he  prompted  by 
nmlice,  or  at  least  be  withoui 
lieve  that  he  is  performing  his 

There  is  a  vast  difference  b( 
words  'Svilful"  and  "wilfully,"  i 
and  th«  same  words,  as  used  in  i 
public  officers  and  providing 
perform  those  duties.  The  dist 
made  by  courts  and  text-writer 
familiar  words  used  in  the  crir 
innl  acts  made  punishable  nt  cc 
in  some  measure,  to  protect  in 
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cntion  block  of  bloody  rulers  or  to  prevent  the  punislnneiit 
of  men  who  had  committed  no  offense.  This  meaning 
should  not  be  borrowed  fi'om  the  criminal  law  of  the 
odious  past  and  inserted  by  the  court  in  a  recent  statute 
imposing  upon  public  oflBcers  the  duty  to  enforce  legisla- 
tive enactments.  It  should  not  be  used  to  justify  a  guilty 
officer  in  permitting  opc^n  and  notorious  lawlessness.  The 
distinction  mentioned  led  tlie  supreme  court  of  Michigan 
to  observe:  "The  word  'wilfully/  when  used  to  denote  the 
intent  with  which  an  act  is  done,  is  a  word  which  is  sus- 
ceptible of  different  significations,  depending  upon  the 
contcj^t  in  which  it  is  used."  Hifjlunuf  Commissioners  v. 
Ely,54:Wich.  173,  180. 

In  People  V.  Herlihy,  72  N.  Y.  Supp.  389,  the  captain  of 
police  in  command  of  the  Twelfth  precinct  of  New  York 
City  was  indicted  for  "wilfully  omitting  to  perform  a 
duty  enjoined  upim  him  by  law."  The  conditiims  in  his 
precinct  resemble  those  in  Omalia,  as  described  in  tlu» 
opinion  of  the  majority.  In  New  York  the  captain  was 
charged  by  law  "with  the  duty  of  observing  and  inspect- 
ing houses  of  ill  fame,  repressing  all  unlawful  and  dis- 
orderly conduct  and  i)ractices  therein,  enforcing  the  law 
and  preventing  violations  thereof."  The  captain  de- 
murred to  these  facts:  "(1)  That  he  was  captain  of 
police;  (2)  that  the  law  enjoined  upon  him  the  duty  of 
carefully  insi)ecting  all  houses  of  ill  fame  and  houses 
where  common  prostitutes  resort  or  reside,  to  ri*press  and 
restrain  all  unlawful  or  disorderly  practices  therein,  and 
to  enforce  and  prevent  all  violaticms  of  law;  (3)  that 
during  a  certain  i^eriod  of  time,  and  while  lie  w^as  in  com- 
mand of  the  Twelfth  precinct,  tliere  were  109  houses  of 
ill  fame  therein  kept  and  maintaincMl  openly  and  noto- 
riously; and  (4)  that  he  wilfully  neglected  his  duty  by 
permitting  such  violations  of  law  to  continue,  and  by 
omitting  to  take  proper  and  effective  nutans  for  their  re- 
pression and  prevention."  In  part,  the  court  in  the  case 
last  cited  said:  "Can  it  be  seriously  contended  that  a 
captain  of  police  is  not  a  public  officer,  or  that  he  is  not 


336  NEBEASKA  REP( 

StsM  T.  Donmliae. 

in  Anty  bound  to  enforce  tlie  law 
nanoe  of  a  house  of  ill  fame  is  not 
that  if  houses  of  ill  fame  are  noto 
his  precinct  it  is  not  his  duty  to  s 
if  he  wilfully  neglects  to  suppress 
of  a  neglect  of  duty,  or  that  for  sucl 
not  amenable  to  the  law?  If  tbea 
successfully  maintained,  there  is  a 
tion,  and,  indeed,  there  is  an  end  t 
the  policeman  as  a  public  officer.  B 
for  of  necessity  to  the  very  existenc 
a  public  officer  is  bound  to  a  etric 
responsibility  for  the  duties  which 
is  a  rule  of  general  application  that 
ence  of  law  enjoining  the  perfomii 
and  every  wilful  neglect  of  such  d 
neither  corruption  nor  injurious  res 
an  essential  of  the  crime.  Both  tbt 
statute  declare  this  rule  to  be  the  1 

A  statute  of  Kentucky  required  ] 
tions  to  report  to  the  state  auditor 
stipy  for  the  purposes  of  taxation,  j 
for  "wilful  failure  to  make  sucli  i 
the  sections  containing  those  pr< 
court  of  Kentucky  decided:  "The 
In  those  sections,  does  not  mean  a 
tion  to  refuse  to  make  tlie  report 
frauding  the  state,  or  evading  or  h 
lection  of  taxes.  The  term,  as  used 
means  a  voluntary  act  of  the  defei 
from  coercion,  or,  in  other  words,  ( 
]K>rt  or  not  to  report."  Louisville 
Cn.  V.  CommomrcaHh,  104  Ky.  726 

In  People  v.  Brooha,  1  Denio  (N, 
704,  a  justice  of  tlie  peace  was  calh 
ful  neglect  of  duty"  in  refusing  to 
requiring  him  tn  take  an  affidavit. 
ing  of  the  statutory  term,  the  coi 
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tatute  is,  tliat  tlic  uegl;-tt  of  duty 
Ills  nt'gliMt  was  of  that  clianictt'i. 
TV'as  asked  of  liim,  and  lie  knew 
■  was  nothing  like  snii»rise,  iuad- 
nsion  on  his  part.  He  refused  to 
id  he  inf^inded  so  to  I'efusie.  Tliis 
of  duty,  for  'every  Intentional  act 
out,'     Vommomrcallh  v.   (Jivcn,  1 

ky  required  every  superintendent 
s  accounts  before  August  1,  and 
lueut  for  "wilful  failure"  to  do  so. 
ytUh,  76  8.  W.   (Ky.)  184,  it  was 

a  supi'riutendent  to  make  his  set- 
e  requiied  was  a  'wilful  failure," 
,  uotwithstandiiiji  his  i'xcuse  that 
■jiu.sc  4'ci-tain  rcccints  for  moneys 
1,  and  it  was  his  purpose  to  make 
;is  he  could  nhtain  duplicates." 
irk  empowered  the  8ui>i>riutendent 
«  remove  any  school  officer  who 
lis  decision.  In  construing  that 
Draper,  63  Hun  (N.  Y.)  389,  the 

'Wilful'  in  the  statute  giving  the 
)f  removal  was  eijuiviilent  to  'in- 

tliat  the  word  "wilfully,"  as  used 
hities  on  a  public  officer  and  pro- 
le  violation  of  those  duti^  does 
the  opinion  of  the  majority,  "some 
ilice,  or  at  lea.st  be  without  sufii- 
;  that  he  is  i)erforming  his  duty." 
,  37  Neb.  96,  cited  to  sustain  the 
the  court  was  ti-ring  an  impeacli- 
in  office" — a  technical  term  used 
s  meaning  is  not  the  same  as  the 
I  case — "wilfully  fail,  neglect  or 
iv."    The  case  is  not  in  point. 
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In  the  opinion  of  the  majority  it  is  said  tliat  "the  chief 
of  police  is  appointed  by  the  board  and  removable  at  its 
pleasure."  This  means  that  the  board  may  remove  him 
from  office  without  notice  or  hearing,  with  all  tlie  attend- 
ing consequences.  In  State  v.  Smith,  35  Neb.  13,  this 
court  said :  "Where  by  law  there  is  no  fixed  term  of  office 
and  the  incumbent  holds  during  the  i>Ieasure  of  the  ap- 
[Kiinting  power,  the  power  of  'removal  is  discretionary 
and  may  be  exercised  without  notice  or  hearing." 

It  is  thus  established  that  the  board  of  fire  and  police 
commissioners,  without  notice  or  hearing,  may  remove 
respondent  and  deprive  liim  of  all  hope  of  a  pension,  if 
he  refuses  to  follow  their  policy  of  permitting  open  and 
notorious  lawlessness,  and  I  have  been  unable  to  follow 
the  course  through  which  the  power  of  reinoval  fur  wil- 
ful failure  to  enforce  the  law,  when  extended  to  this 
court,  became  suddenly  of  so  little  consequence  to  society, 
and  of  such  magnitude  to  the  individual  person  whet  as 
chief  of  police  knowingly  permits  open  aad  aotorions 
lawlessness,  that  it  is  now  "highly  penal,"  requiring,  as  . 
a  condition  of  its  exercise,  evidence  "clear  and  satisfac- 
tory," though  it  is  declared  in  a  long  line  of  earliCT  de- 
cisions that  a  mere  preponderance  of  the  evidence  estab- 
lish^ any  issue  in  a  civil  case.  This  court  was  once  of  a 
different  opinion.  In  State  v.  SheJdon,  10  Neb.  452,  it  is 
shown  that  a  county  treasurer  was  removable  for  the 
statutory  ground  of  "wilful  neglect  of  duty."  In  the 
opinion  it  is  said:  "The  county  treasurer,  having  failed 
to  account  for  the  moneys  in  his  hands  properly  chai^- 
able  against  him  as  treasui-er,  is  guilty  of  wilful  neglect 
of  duty,  and  may  be  removed  from  office;  and  the  fact 
that  the  moneys  were  stolen  is  no  legal  justification  for 
the  failure  to  account  for  them."  This  is  in  harmony  with 
the  following  doctrine  announced  by  Wharton:  "A  man 
who  undertakes  a  public  office  is  bound  to  know  the  law, 
and  to  possess  himself  diligently  of  all  the  facts  neces- 
sary to  enable  him  in  a  given  case  to  act  prudently  and 
rightly.     If  he  do  not,  and  through  mistake  of  law  or  of 
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fact  be  guilty  of  negligence,  he  commits  a  penal  offense. 
This  seems  hard  law,  but  it  is  essential  to  the  safety  of 
the  state."  2  Wharton,  Criminal  Law  (10th  ed.)  sec.  1582. 
3.  The  statute  providing  for  the  removal  of  officers  who 
fail  to  perform  their  duty  is  a  remedial  statute.  Sedg- 
wick in  his  work  on  Statutory  Construction  says: 
"Remedial  acts  are  those  made  from  time  to  time  to  sup- 
ply defects  in  the  existing  law,  whether  arising  from 
the  inevitable  imperfection  of  human  legislation,  from 
change  of  circumstances,  from  mistake,  or  any  other 
cause."  Sedgwick,  Statutory  Construction  (2  ed.)  p.  32. 
The  same  author  also  adopts  the  following  rule  of  Dwarris : 
"The  words  of  a  remedial  statute  are  to  be  construed 
largely  and  beneficially,  so  as  to  suppress  the  mischief 
and  advance  the  remedy."  Sedgwick,  Statutory  Construc- 
tion (2d  ed.)  p.  309.  Both  of  the  foregoing  rules  were 
adopted  by  this  court  in  its  early  history  and  were  fol- 
lowed until  the  majority  opinion  in  this  case  was  written. 
Buckmaster  v.  McElroy,  20  Neb.  557.  The  statute  mak- 
ing additional  provisions  for  the  removal  of  police  oflScers 
does  not  deal  with  a  new  subject.  It  was  intended  as  an 
additional  civil  remedy.  It  should  be  construed  to  give 
effect  to  its  provisions  with  a  view  to  correcting  the  mis- 
chief at  which  the  legislation  is  directed.  The  con^^truc- 
tion  of  the  majority  has  the  opposite  effect.  It  weakens 
the  statute,  and  in  many  cases  will  make  it  inoperative. 
In  my  judgment  the  dismissal  cannot  be  justified. 

Lbtton,  J.,  concurs  in  the  dissent. 

Hambb,  J.,  dissenting  in  part  and  concurring  in  part. 

I  am  compelled,  in  part,  to  dissent  from  the  opinion  of 
the  majority  touching  tlie  question  of  jurisdiction  to  hear 
and  determine  this  case.  As  this  court  lias  assumed  juris- 
diction, and  has  heard  the  case,  and  has  reached  a  con- 
clusion, I  will  say  that  I  ccmcur  in  the  result  reached,  but 
I  do  not  concur  in  the  reasoning  nor  in  the  conclusion, 
except  that  I  agree  to  the  result.     The  respondent  was 
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I  charged  in  this  court  in  an  information  in  quo  vxirranto, 

as  chief  of  police  of  the  city  of  Omaha,  with  wilfnllj-  and 
f^  unlawfully  failing,  neglecting  and  refusing  to  enforce  the 

laws  of  the  state  of  Nebraska  "which  it  is  made  his  duty 
to  enforce,"  and  the  ordinances  of  the  city  of  Omaha. 
After  this  general  allegation  there  is  in  the  complaint 
the  charge  that  since  said  Donahue  has  held  his  office 
there  have  been  a  large  number  of  persons,  principally 
inmates  and  keepers  of  houses  of  prostitution  and  assig- 
nation, who  have  unlawfully  sold  "intoxicating  liquors 
and  are  now  unlawfully  selling  intoxicating  liquors  in 
said  city  of  Omaha  without  having  first  procured  a  license 
to  sell  the  same;  all  of  which  facts  were  well  known  to 
said  John  J.  Donahue."  It  is  then  charged  tliat  said 
Donahue  "unlawfully  and  wilfully"  failed,  neglected  and 
refused  to  cause  the  arrest  and  prosecution  of  the  guilty 
persons.  A  large  number  of  places  are  mentioned  in  the 
information  where  it  is  alleged  intoxicating  liquors  were 
unlawfully  sold,  giving  dates  of  such  sales,  and  the  names 
of  the  proprietors  and  occupants  of  the  houses.  In  this 
connection  it  is  alleged  that  the  rules  of  the  board  of  fire 
and  police  commissioners  for  the  said  city  of  Omaha  for 
the  government  of  the  police  force  enjoining  said  duties 
upon  the  said  Donahue  are:  "It  shall  be  the  duty  of  the 
chief  of  police  to  see  that  the  laws  of  the  state,  the  ordi- 
nances of  the  city,  and  the  rules  and  regulations  of  the 
board  of  fire  and  police  commissioners  are  duly  enforced 
throughout  the  department,  and  he  shall  keep  the  city 
attorney  and  prosecuting  officers  of  the  county  informed 
of  all  matters  that  pertain  to  their  several  offices  relating 
to  the  police  interests  of  the  city  or  of  any  breach  of  the 
law  or  ordinances.  ♦  ♦  ♦  He  will  be  diligent  in  the  en- 
forcement of  the  laws  relating  to  lotteries,  lottery  policies, 
and  the  sale  of  liquor  and  gambling  of  all  kinds."  It  will 
be  noticed  that  the  complaint  fails  to  allege  that  he  neg- 
lected to  keep  the  city  attorney  and  prosecuting  officers  of 
the  county  informed  of  matters  pertaining  to  their  offices 
relating  to  the  police  interests  of  the  city  or  of  any  breach 


Vol.91]  JANUARY  TEIJM,  1912.  311 


State  ▼.  Donahue. 


of  the  law  or  ordinances.  It  is  not  alleged  specifically, 
as  it  would  seem  that  it  should  be  in  any  sort  of  criminal 
case,  what  particular  law  he  "refused  to  enforce."  It  is 
said  that  he  "neglected  and  refused  to  enforce  the  laws  of 
the  state  of  Nebraska,  which  it  is  made  his  duty  to  en- 
force," but  the  particular  law  that  he  so  neglected  and 
refused  to  enforce  is  not  seemingly  set  out  anywhere.  It 
is  only  in  a  general  way  that  any  sort  of  charge  is  shad- 
owed forth  against  him.  It  would  seem  that  he  was  put 
on  trial  "on  general  principles,"  and  without  *a  specific 
charge,  such  as  is  ordinarily  made  under  the  rules  of  the 
criminal  law. 

The  law  under  which  this  proceeding  was  brought  is 
chapter  78,  laws  1907,  and  reads:  "Section  1.  Any 
county  attorney  or  prosecuting  officer,  sheriff,  police 
judge,  mayor,  police  officer,  or  police  commissioner  or 
other  officer  who  shall  wilfully  fail,  neglect  or  refuse  to 
enforce  any  law  which  it  is  made  his  duty  to  enforce  shall 
thereby  forfeit  his  office  and  may  be  removed  therefrom. 
Section  2.  The  attorney  general  of  the  state,  when  di- 
rected by  the  governor,  shall  institute  and  prosecute  quo 
wwrranto  proceedings  in  the  supreme  court  against  any 
such  county  attorney  or  prosecuting  officer,  sheriff,  police 
judge,  i)olice  officer,  or  police  commissioner,  mayor  or 
other  officer,  and  if  the  court  shall  find  that  such  officer 
has  wilfully  failed  or  refused  to  enforce  any  law  which  it 
is  his  duty  as  such  officer  to  enforce,  then  tlie  court  shall 
render  judgment  of  ouster  against  such  officer  and  the 
office  shall  thereby  become  vacant."  • 

It  will  be  noticed  that  there  is  an  absence  in  the  charge 
of  any  statement  telling  hoxo  he  refused  "to  enforce  any 
law."  The  impossible  nature  of  the  thing  which  the  statute 
seems  to  contemplate  that  he  may  be  coinjK^lled  to  perform, 
provided  it  is  so  construed,  is  seemingly  a  bar  to  any 
proceeding  against  the  res])()nd(Mit.  Tliei'e  is  no  allegation 
that  he  refused  to  (*ommunicate  what  lie  knew  to  the 
county  attorney  or  to  the  de])uty  county  attorney  or  the 
Xmlice  judge  or  the  mayor  concerning  any  particular  vio- 
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lation  of  law.  All  persons  who  know  anything  about  tixe 
matter  must  realize  that  it  is  an  impossible,  thing  for  a 
police  officer  himself  to  enforce  the  law.  A  police  officer 
does  not  draw  up  complaints.  A  police  officer  does  not 
examine  witnesses  nor  make  speeches  before  the  police 
judge  or  before  any  magistrate  or  in  the  district  court 
before  the  jury  in  criminal  cases.  A  police  office  is  just 
a  man  to  assist  his  superior  officers  in  maintaining  order. 
He  is  not  a  lawyer,  neither  is  he  a  judge.  In  the  enforce- 
ment of  .the  law  it  is  necessary  that  these  officers  partici- 
pate. The  chief  of  police  is  simply  the  arm  of  the  law; 
he  is  not  the  prosecutor.  He  never  was  intended  as  a 
prosecutor.  He  is  not  supposed  to  liave  any  legal  knowl- 
edge or  any  duty  to  perform  beyond  that  of  arresting 
those  who  are  charged  with  violating  the  law,  or  who  are 
seen  by  him  to  violate  the  law.  He  is  not  a  county  attor- 
ney or  a  deputy  county  attorney  or  a  sheriff  or  a  police 
judge  or  a  magistrate  of  any  kind.  It  is  peculiar  in  tliis 
case  that  the  executive  arm  of  the  mayor  and  board  of 
fire  and  police  commissioners  should  be  picked  upon  as 
the  person  to  be  punished,  when  the  people  whose  real 
duty  it  was  to  maintain  prosecutions,  if  there  was  a  vio- 
lation of  law,  were  not  charged  with  any  sort  of  derelic- 
tion. Why  was  not  a  complaint  made  against  the  city 
attorney  and  the  county  attorney  and  the  police  judge 
and  the  justices  of  the  peace  and  the  mayor  and  the  board 
of  fire  and  police  commissioners? 

The  puri)Ose  of  the  act  under  which  this  prosecution  is  ^ 
brought  would  seem  to  be  to  tlirust  upon  this  court  the 
burden  of  so  disciplining  the  officers  of  cities  that  they  will 
prosecute  cases  for  misdemeanors  which  would  not  other- 
wise be  prosecuted.  The  thing  attempted  to  be  done  sug- 
gests mistrust  of  the  morals  of  the  people  in  the  cities  of 
the  state  and  unwillingness  upon  the  part  of  the  legisla- 
ture to  trust  the  officers  of  our  cities  elected  by  the  people 
witli  the  administration  of  their  own  affairs  and  tlie  pun- 
ishment of  their  offenders.  The  thing  sought  to  be  donc^ 
is  not  in  accord  with  the  love  of  self-government  in  city 
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communities  or  el«iewhere.  Communities  desire  to  govern 
themselves,  and  if  they  can  do  so  by  a  judge  and  jury  of 
their  own  or  by  a  board  of  their  own  they  will  be  better 
satisfied.  No  community  likes  to  be  governed  by  some 
other  community.  No  man  wants  to  be  tried  by  a  foreign 
tribunal,  however  innocent  he  may  be.  The  reason  is  that 
the  foreign  tribunal  may  not  possibly  know  the  things 
which  are  of  advantage  to  the  defendant.  Olive  v.  State, 
11  Neb.  1.  If  the  case  brought  against  Donahue  could  be 
tried  before  a  Douglas  county  judge  and  jury  or  a  Douglas 
county  body  of  men  of  the  average  standard  of  morality, 
Donahue  would  have  no  cause  of  complaint.  But  if  Don- 
ahue can  be  tried  by  one  man  belonging  to  one  particular 
type,  and  not  by  a  body  of  men,  and  this  type  of  man, 
however  unobjectionable  in  his  private  life  and  however 
upright,  may  bring  in  a  finding  as  referee  that  shall  be 
adopted  instead  of  adopting  the  view  of  a  judge  and  jury 
or  of  a  board  belonging  to  Douglas  county,  then  Donahue 
is  likely  to  be  in  most  imminent  danger.  The  man  selected 
as  referee  is  only  one  man,  and,  however  upright  he  may 
be,  there  is  danger  that  he  will  be  influenced  by  special 
conditions  that  surround  him  or  by  particular  individuals, 
and  that  his  finding  will  not  be  as  fair  and  as  unbiased 
as  the  finding  of  a  jury  or  board  composed  of  a  niimber  of 
men.  This  method  of  trial  would  seem  to  be  clearly  ob- 
jectionable if  there  is  any  other  method  of  trial  tliat  has 
been  provided  under  the  constitution  and  the  law.  Tliis 
man  is  practically  on  trial  for  an  alleged  criminal  offense 
before  a  referee.  He  has  been  deprived  of  a  trial  by  a 
judge  and  jury  of  Douglas  county.  He  has  been  deprived 
of  a  trial  by  the  mayor  and  board  of  fire  and  police  com- 
missioners who  appointed  him.  He  has  been  tried  by  a 
referee,  when  the  thing  brought  agaiuvst  him  is  more  seri- 
ous and  of  greater  magnitude  to  him  than  if  he  might  be 
sent  to  the  penitentiary.  This  trial,  to  the  writer,  violates 
every  sense  of  pr()])riety. 

Section  58,  ch.  12^7,  Comp.  St.  1909,  provides:   "In  each 
city  of  the  metropolitan  class,  tliere  sluill  be  a  board  of 
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fire  and  police  commissioners  to  consist  of  the  mayor,  w1h> 
shall  be  ew  officio  chairman  of  the  board,  and  four  electors 
ojf  the  city  who  shall  be  elected  by  the  qualified  electors 
of  the  city  by  a  plurality  of  votes  at  the  city  election  pro- 
vided for  in  this  act  on  the  first  Tuesday  in  May,  1909, 
and  every  three  years  thereafter." 

It  is  provided  in  section  61:  "The  board  of  fire  and 
police  commissioners  shall  have  tlie  power  and  it  sliall  be 
the  duty  of  said  board  to  appoint  a  chief  of  police,  and 
such  other  oflBicers  and  policemen  *  *  *  as  may  be 
necessary  for  the  proper  protection  and  efficient  policing 
of  tlie  city,  and  as  may  be  necessarj-  to  pi-otect  citizens 
and  property,  and  maintain  peace  and  good  order." 

Section  62  of  the  same  act  provides  that  no  member  op 
officer  of  the  police  or  fire  department  shall  be  discharged 
for  political  reasons,  and  also  provides  that  before  sucli 
policeman  or  fireman  can  be  discharged  charges  must  be 
filed  against  him  before  the  board  of  fire  and  police  com- 
missioners, and  a  hearing  had,  and  that  he  shall  be  given 
an  opportunity  to  defend  himself. 

Section  67  of  tlie  sjuue  act  provides:  "Tlie  chief  of 
police  sliall  have  the  supervision  and  control  of  thi! 
police  force  of  tlie  city,  subject  to  the  orders  of  the  mayor 
and  board  of  fire  and  police  commissioners." 

Section  69  providers:  "lie  shall  be  subject  to  the  orders 
of  the  maj'or  in  the  su|)pression  of  riot  and  tumultuous 
disturbances  and  breaches  of  the  peace." 

It  will  be  seen  that  the  chief  of  police  is  appointed  by 
the  mayor  and  the  board  of  fire  and  police  commissioners; 
He  is  put  under  their  direction  and  control  by  the  statute. 

Sections  91,  92  and  93  jirovide  for  the  trial  of  any  city 
officer  and  his  discharge  because  of  malfeasance  in  office. 
It  will  therefore  be  seen  that  there  is  jurisdiction  to  try 
the  respondent  before  the  board  which  appointed  him  or 
before  a  judge  of  the  district  court.  For  these  reasons, 
there  was  no  necessity  of  this  trial  in  this  court. 

The  mayor  and  board  of  fire  and  police  comuiissicmei's 
had  power  to  remove  him  if  he  refus(*d  to  do  their  bidding. 
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To  him  their  power  meant  official  life  or  official  death. 
With  the  chief  of  police  his  obedience  to  tlie  mayor  and 
the  board  of  fire  and  police  commissioners  was  a  matter 
of  self-preservation.  They  had  power  to  discharge  him 
at  once,  and  the  governor  was  absolutely  without  j)ower 
to  protect  him.  (1)  It  was  a  matter  of  duty  to  his  su- 
periors. (2)  If  he  went  contrary  to  the  orders  of  his 
superiors  they  would  at  once  put  him  out  of  office  and  pul 
another  in  his  place.  That  meant  disgrace  and  dishonor. 
(3)  It  is  not  shown  that  he  saw  this  misdemeanor  con- 
tained in  the  complaint  committed,  or  that  lie  refused  to 
file  a  complaint  in  any  particular  case  charging  a  viola- 
tion of  the  law.  (4)  Nor  is  it  shown  that  his  superiors  at 
any  time  requested  him  to  file  a  comi)laint  which  he  re- 
fused to  file- 
It  is  my  contention:  (1)  That  quo  wurnnito  is  not 
adapted  to  the  trial  of  the  right  to  hold  an  office  where  the 
person  in  possession  has  been  unquestionably  appointed 
or  elected  in  a  case  where  an  office  has  been  created  and 
the  appointing  or  electing  power  has  the  lawful  right  to 
appoint  or  elect.  My  contention  is  that  quo  tear r ant o  in 
not  adapted  to  the  trial  of  a  case  which  is  attempted  to  be 
made  criminal  in  its  nature. 

If  my  contention  has  been  properly  overruled,  and  it 
is  still  held  that  qtio  tvarranto  furnishes  the  proper 
remedy  to  ti'y  a  case  which  is  criminal  in  its  nature,  then 
I  say  that  the  rules  to  be  followed  tliroughout  are  the 
rules  which  apply  in  a  criminal  case,  and  the  respondent 
cannot  be  found  guilty  unless  it  appears  by  the  rules,  as 
they  would  be  ordinarily  applied  in  a  criminal  case,  that 
he  wilfully,  that  is,  without  reason  or  justification,  re- 
fused to  comply  with  the  order  of  the  governor  and  to 
prosecute  these  cases. 

(2)  Donahue  cannot  be  guilty  of  a  wilful  disregard  of 
the  order  made  bv  the  governor,  if  he  ob(»ved  the  orders 
of  his  immediate  superiors,  because  they  are  directly  in 
authority  over  him  under  the  provisions  of  the  statute. 
His  immediate  superiors  were  the  mayor  and  the  board 
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of  fire  and  police  commissioners.    If  this  be  not  true,  then 
there  is  no  such  thing  as  discipline. 

While  the  remedy  of  quo  warranto  may  be  used  to  try 
title  to  an  office,  it  may  well  be  doubted  whether  it  can  be 
used  to  punish  one  who  has  committed  some  act  alleged 
to  be  forbidden  by  law,  and  by  reason  of  which  his  removal 
from  office  is  sought  to  be  accomplislied.  Tlie  machinery 
to  try  title  to  an  office  is  not  adapted  to  trying  one  who 
is  found  liolding  an  oflBice  to  which  he  has  unquestionably 
been  appointed  or  elected  and  whose  term  has  not  yet 
exi>ired. 

It  must  be  admitted  that  the  off'ense  charged  is  highly 
penal  in  its  nature  for  the  reastm  that  tlie  punisliment 
sought  to  be  inflicted  is  of  the  severest  cliara(*tor — loss  of 
office,  loss  of  honor  accompanied  by  disgrace,  denial  of 
preferment  and  incidentally  loss  of  pension  earned  by  the 
long  continued  pursuit  of  a  career  in  which  there  was  the 
perpetual  menace  of  injury  and  death  by  criminals  and 
vicious  persons.  While  the  respondent  may  have  found 
himself  unable  by  himself  to  punish  all  tlie  violators  of 
law  to  be  found  in  the  metropolis  of  the  st^te,  it  is  seem- 
ingly undeniable  that  for  the  long  period  of  neai'ly  20 
years  he  faithfully  and  vigilantly  devoted  himself  to  the 
protection  of  the  better  class  of  i)eace-loving  citizens  of 
Omaha,  and  guarded  them  against  theft,  arson,  violence 
and  murder  as  best  he  could. 

He  is' entitled  in  any  event  to  a  trial  according  to  the 
forms  of  the  law  guaranteed  by  the  constituticm  and  the 
criminal  code.  I  do  not  think  that  punisliment  almost, 
or  quite,  as  severe  as  if  he  were  to  be  scMit  to  the  peni- 
tentiary should  be  inflicted  by  a  form  or  method  of  trial 
intended  merely  to  determine  the  title  of  office  as  between 
contestants  for  official  position,  or  to  oust  one  who  had 
never  been  qualified  to  enter  upon  an  office  wrongfully 
usurped  and  held.  I  do  not  think  this  ccmrt  sli<mld  be  a 
court  of  original  jurisdicticm  to  hear  and  det(T!nine  cases 
which  are  in  tlieir  nature  criminal.  T  am  cspei-ially  op- 
posed to  th(^  trial  of  a  case  which  is  practically  a  criminal 
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Payment:   Rbiibw.     If  a  judgment 

3  the  Judgment  In  the  name  of  the 
d  Judcment  plaintiff,  answere  that 
ind  satisfied,  and,  without  objection 
)incd  1b  triad  by  the  parties.  It  will 
iivirt  iiLion  ar>ni'al  that,  the  Judgment 
I'er  constituted  no  defenee. 
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2.  Oamishment:  Efitcct  of  Payment  by  Garnishee.  If  a  judgment 
debtor,  as  garnishee  in  a  suit  against  the  owner  of  the  judgment, 
is  ordered  to  pay  the  amount  of  the  judgment  into  court  to  be 
applied  upon  the  claim  of  the  plaintiff  in  attachment,  and  after- 
wards a  judgment  is  entered  In  favor  of  the  attachment  creditor, 
and  the  original  judgment  debtor  Is  again  ordered  upon  garnish- 
ment after  judgment  to  make  such  payment  Into  court,  and  in 
good  faith  makes  payment  pursuant  to  said  respective  orders, 
such  payment  will  satisfy  the  original  judgment,  although  it 
should  afterwards  appear  that  the  court  was  without  jurisdic- 
tion to  enter  a  personal  judgment  In  favor  of  the  attachment 
creditor  and  against  the  owner  of  the  original  judgment. 

'.I,  Attorney  and  Client:  Lien:  Payment:  Burden  of  Proof.  If  a 
judgment  debtor  pays  an  attorney  the  amount  of  his  claim  of 
lien  upon  the  judgment  without  the  knowledge  and  consent  of 
the  owner  of  the  judgment,  and  knowing  that  the  attorney  no 
longer  represents  such  owner,  the  burden  is  upon  the  judgment 
debtor,  in  an  action  between  himself  and  the  owner  of  the  judg- 
ment, to  prove  the  validity  of  the  lien  and  that  the  attorney  was 
entitled  to  the  money  so  paid  thereon. 

Appeal  from  the  district  court  for  Douglas  county: 
WiLiAM  A.  Redick,  Judge.    Affirmed. 

Leavitt  &  Hotz,  for  appellant 
J,  0.  Detweiler^  contra. 

Sedgwick,  J. 

About  20  years  ago  Francis  E.  Reisdorph  began  an 
action  in  tlie  district  court  for  Douglas  county  against 
this  defendant,  Soren  T.  Peterson,  and  afterwards  re- 
covered a  judgment  therein.  In  July,  1902,  Mr.  Reisdorph 
died,  and  an  order  was  made  by  the  probate  court  ap- 
pointing the  Continental  Trust  Company  as  administra- 
tor of  the  estate.  That  company  began  proceedings  in 
tlie  district  court  for  Douglas  county  to  revive  the  judg- 
ment in  the  name  of  tlie  administrator.  Upon  appeal  to 
this  court  the  proceedings  w^ere  dismissed.  Continental 
Trust  Co.  V.  Pcternon^  76  Neb.  411.  Afterwards  this 
plaintiff,  EUery  R.  Hume,  was  appointed  administrator  of 
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began  tliese  pi-ocw^ings  in  tlie  di 
!*  county  to  revive  ttu'  judgment  i 
linisti'iitor.  Mr.  Petersim  answorei 
alleged  that  the  jndgnient  liftd  Ix-'eu  fully  sutisfled. 
court  found  that  the  principjil  pwrt  of  the  judgmen 
l>een  paid,  and  that  the  hHhinoe  due  thereon  >vas  91 
with  interest  from  the  4th  day  of  October,  1909 
taxed  the  costs  of  tiie  proceedings  against  the  defei 
From  this  finding  and  judgment  both  parties  bav 
pealed  to  this  court. 

One  David  Van  Etten,  who  was  tlien  an  attorney  s 
practicing  in  1).  :glas  county,  represented  Mr.  Reisc 
as  such  attorney,  in  procuring  tlie  said  judgment 
afterwards,  Mr.  Keisdorph  having  become  a  nonrei 
of  the  state,  and  tlie  said  Van  Etten  having  filed  si 
attorney's  liens  against  tlie  said  judgment,  wbic 
mained  unsatisfied,  the  said  Van  Etten  hegaii  an  i 
in  the  district  court  for  Douglas  county  againal 
Reisdorph  to  recover  his  fees  represented  in  the  said 
and  other  allegi^d  claims.  In  this  action  he  filed  a: 
davit  for  attachment,  and  procured  an  order  of  a 
ment  and  garnishment  process  to  be  issued  agains 
defendant  as  a  debtor  of  Reisdorph  upon  the  said 
ment.  Snch  proceedings  were  afterwards  had  in  t 
tachment  that  on  the  18th  of  November,  1897,  an 
was  entered  against  this  defendant  as  garnishee  b 
into  court  the  "sum  of  Jl,500,  except  $202.34  pa 
1896,  with  interest  from  February  6,  1893,  at  7  per 
per  annum." 

A  judgment  was  entered  in  favor  of  the  plaintiff  i 
case  of  Van  Etten  v.  Reisdorph  on  December  16,  189 
?1,515.38,  and  in  1902,  after  the  death  of  Reisdorph 
Etten  filed  an  affidavit  and  obtained  an  order  of  ga 
ment  against  this  defendant,  and  on  November  18, 
the  court  entered  an  order  that  this  defendant  "ai 
nishee  herein  after  judgment  pay  into  court  the  si 
f2,060.77,  and  f50  probable  costs,  for  the  benefit  ol 
Etten,  as  plaintiff  and  judgment  creditor,  and  the 
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when  paid  to  be  credited  in  the  case  of  Reisdorph  v. 
Peterson."  Afterwards,  in  August,  1903,  Van  Etten  filed 
a  receipt  acknowledging  payment  by  this  defendant  of 
12,185.10  in  full  of  his  judgment.  The  receipt  recited 
that  the  costs  be  paid  by  this  defendant,  and  the  defend- 
ant presented  receipt  for  costs  paid  by  him.  This  pay- 
ment by  the  defendant  Peterson  was  allowed  by  the  court 
as*  payment  upon  the  principal  judgment,  and  this  raises 
the  principal*  question  presented  upon  this  appeal. 

1.  The  first  objection  is  that,  the  judgment  not  being 
dormant,  and  the  action  being  to  revive  in  the  name  of  the 
administrator,  the  court  could  not  in  such  proceeding 
consider  the  defense  of  payment  and  satisfaction  of  the 
judgment.  Section  472  of  the  code  provides:  "If  either 
or  both  the  parties  die  after  judgment,  and  before  sfitis- 
f action  thereof,  their  representatives,  real  or  personal,  or 
both,  as  the  case  may  require,  may  be  made  parties  to  the 
same,  in  the  same  maniior  as  is  prescribed  for  reviving 
actions  before  judi::iuont."  We  cannot  find  from  the  ab- 
stract that  any  objection  was  made  to  the  answer  of  this 
defendant  to  the  conditional  order  of  revivor;  it  api)ears 
rather  that  the  parties  went  to  trial  upon  the  issues  so 
presented,  and  after  this  extended  litigation  they  ought  to 
abide  by  the  issues  which  they  have  presented  which  have 
been  fiiHy  tried  and  determined  by  the  court. 

2.  Some,  objections  are  made  to  the  preliminary  pro- 
ceedings in  obtaining  the  attachment  and  garnishment  in 
the  suit  of  Van  Etten  v.  Reisdorph,  but  these  objections 
are  not  much  discussed,  and,  so  far  as  we  have  observed 
from  the  abstract,  the  petition,  the  affidavit  and  the  serv- 
ice by  publication  were  sufficiently  regular  to  give  the 
court  jurisdiction  of  the  garnisliee. 

It  is  objected  that  the  judgment  obtained  by  Mr.  Van 
Etten  against  Reisdorph  is  void  for  want  of  service  upon 
Reisdorph,  it  being  insisted  that  Mr.  Reisdoi^pli  as  defend- 
ant in  that  action  made  no  appearance  therein.  We  find 
in  the  abstract  a  paper  purporting  to  be  tlie  answer  of 
Mr.  Reisdorph  which  was  filed  in  that  action  upon  the 
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proper  ansAver  dJiy  tlierein.  It  is  objected  that  thia  is  a 
forgery,  and  there  is  evidence  in  tlie  abstract  strongly 
tending  to  show  that,  while  the  signature  upon  this  paper 
is  the  signature  of  Mr.  ReiKsdorph,  it  was  placed  by  him 
in  an  unusual  position  upon  a  blank  sheet  of  note  paper 
upon  which  was  afterwards  written  over  his  signature 
what  puri>orts  to  be  a  general  denial  in  the  action  then 
pending.  There  is,  however,  no  explanation  in  the  record 
as  to  how  Mr.  Eeisdorph's  signature  to  this  paper  was 
obtained  or  in  any  way  explaining  the  peculiar  circum- 
stances of  tlie  filing  of  this  answer.  We  think,  however, 
that  this  objection  does  not  necessarily  affect  the  merits 
of  this  controversy,  nor  is  tt  material  tliat  no  execution 
was  issued  upon  th^  judgment  obtained  by  Van  Etten 
against  Mr.  Reisdori)h  until  after  the  death  of  the  latter, 
nor  that  subsequent  garnishment  proceedings  upon  the 
judgment  of  Van  Etten  v.  Reisdorph  were  instituted  after 
Mr.  Reisdorph's  death.  It  appears  that,  by  the  original 
proceedings  in  attachment  and  garnishment  whicli  were 
had  in  1897,  the  district  court  obtained  jurisdiction  of  the 
subject  matter  of  the  indebtedness  of  this  defendant  upon 
the  judgment  in  favor  of  Reisdorpli,  and  that,  in  pursu- 
ance of  those  proceedings,  this  defcMidant  was  ord(*red  to 
pay  the  amount  of  that  judgment  into  court  to  be  applied 
upon  ilr.  Van  Etten's  claim.^  The  court  having  jurisdic- 
tion of  the  subject  matter,  this  order,  when  collaterally 
attacked,  sufficiently  protected  the  defendant  in  paying 
the  money  pursuant  thereto,  altliough  such  payment  was 
for  so  long  time  delayed.  After  Mr.  Reisdorph  had 
placed  his  signature  upon  the  pa])er  Avhich  was  afterwards 
filed  as  his  answer,  and  upon  wliich  the  court  was  led  to 
rely  as  his  answer  in  tlie  case,  he  still  neglected  for  sev- 
ergJ  years  to  give  any  further  attention  to  the  matter, 
and  his  administrator  is  now  asking  for  redress,  not 
against  the  parties  wlio  may  have  deceived  and  wronged 
him,  but  against  this  defcmdant  who  has  made  payment 
upon  the  original  judgment  relying  upon  the  record  and 
upon  the  orders  of  the  court.     Of  course,  if  this  alleged 
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answer  is  a  forgery  ajid  was  never  authorized,  directly 
or  indirectly,  by  Mr.  Reisdorph,  the  judgment,  so  far  as  it 
attempted  to  fix  the  liability  of  Mr.  Reisdorph  in  favor  of 
Van  Etten,  would  be  without  jurisdiction;  but  this  does 
not  affect  the  jurisdiction  of  the  subject  matter  of  the 
action,  and  does  not  invalidate  the  order  of  tlie  court 
made  at  tlie  institution  of  the  attachment  proceedings, 
which  were  never  questioned  by  Mr.  Jleisdorph,  althougli 
made  more  than  five  vears  before  l»is  death.  We  think 
the  court  did  right  in  allowing  this  payment  by  Mr.  Peter- 
son as  a  payment  upon  the  original  judgment 

3.  The  defendant  upon  his  appeal  insists  that  he  should 
have  been  allowed  upon  tliis*  judgment  costs  which  he 
paid  in  the  original  garnishment  i)roce(^lings ;  and  certain 
claims  of  Van  Etten  whicli  he  paid  that  were  not  included 
in  the  order  of  the  court  in  the  garnishment  proceedings. 
He  insists  that  tliese  items  were  liens  upon  the  original 
judgment  in  favor  of  Van  Etten,  as  Reisdorpli's  attor- 
ney; but  the  evidence  in  the  abstract,  so  far  as  w^e  have 
been  able  to  ascertain,  does  not  support  these  claims. 
Van  Etten  included  his  attorney's  liens  in  his  attachment 
proceedings,  and  the  evidence  does  not  establish  that  he 
had  other  liens  upon  the  judgment  that  were  not  allowed 
and  satisfied  by  those  proceedings.  The  evidence,  as 
shown  by  the  abstract,  is  somewhat  disconnected  and  nn- 
satisfactorv,  and  we  cannot  ascertain  therefrom  that  the 
findings  of  the  district  court  were  so  clearly  wrong  as  to 
require  a  reversal. 

The  judgment  of  the  district  court  is 


Affirmed. 


William  A.  Becker  v.  State  of  Nebrasej1« 

Filed  April  20,1912.    No.  17,448. 

1.  Continuance:  Discretion  of  Coubt.    It  must  necessarily  be  left  to 
the  sound  discretion  of  the  trial  court  to  determine  under  all  ol 
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the  circumstances  of  a  particular  case  whetlier  a  continuance  or 

delay  of  the  trial   is  required  in  the  interests  of  justice.     The  -k.: 

ruling  of  the  trial  court  thereon  will  not  be  held  prejudicially 

erroneous,  unless  an  abuse  of  discretion  is  clearly  shown.  .    i  ^ 


*•> 


2. :     .     The  defendant,  several   months  beiore  the  trial 

employed  a  firm  of  two  attorneys  for  his   defense,   the  junior  '^' 

of  whom  acted  for  him  in  the  preliminary  examination.  At  tbc 
time  set  for  the  trial  the  senior  member  of  the  firm,  who  was 
expected  by  both  of  the  said  attorneys  to  take  charge  of  the  de-  ^ 

fense,  wfis  engaged  in  the  trial  of  a  case  in  another  court  and 
so  prevented  from  being  present  at  this  trial.  The  court  ai> 
pointed  an  experienced  attorney  to  aid  the  junior  counsel  in  the 
defense  and  refused  a  continuance  or  further  delay  of  the  trial. 
Held  no  abuse  of  discretion  on  the  part  of  the  trial  court  re- 
quiring a  reversal  of  the  judgment.  , 

3.  Criminal  Law:  Rexeivixg  Stolen  Property:  Evidence.  In  a  trial 
for  receiving  stolen  property,  after  evidence  is  received  tendin^: 
to  prove  that  the  property  described  in  the  information  was 
stolen,  at  or  about  the  time  alleged,  and  that  the  defendant  had 
received  the  same,  it  is  competent  to  prove,  as  tending  to  shov. 
guilty  knowledge,  that  a  short  time  prior  to  that  transaction  the 
same  person  had  stolen  property  of  a  similar  character,  which 
had  been  received  by  the  defendant  and  afterwards  sold  by  the 
thief,  and  that  the  defendant  had  also  received  and  cashed  a 
check  which  had  been  delivered  to  the  thief  in  payment  for  the 
same. 

4- :    :    .     In  such  case,  if  the  stolen  property   is 

sold  by  the  thief,  and  a  check  payable  to  defendant  is  taken 
therefor,  and  the  money  paid  to  the  defendant  thereon,  the 
check  Js  competent  in  evidence  as  a  part  of  the  transaction  tend 
ing  to  show  knowledge  on  the  part  of  the  defendant  that  the 
property  described  In  the  Information  was  stolen  property  when 
received  by  him. 

5.  :    :    .     It  is  not  reversible  error  to  receive  in 

evidence  indorsements  on  a  check,  not  identified  or  explained, 
when  the  check  itself  is  properly  received,  and  the  indorsements 
are  of  such  a  character  as  in  no  way  to  affect  the  parties  to  the 
suit  or  the  subject  matter  of  the  controversy. 

6.  :    Instritcttons.    The  words  in  an  instruction,  "the  fact  that 

he  (the  defendant)  ha?  been  contradicted  by  other  witnesses,  if 
he  has,"  are  not  erroneous,  as  implying  that  he  has  in  fact  been 
so  contradicted. 

7.  :    :    Confessions:    Question  for  Jitky.    It  is  not  error 

to  refuse  an  instruction  coniaining  the  statement  that  "the  law 
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does  not  favor  confessions."  When  confessions  of  gnilt  by  the 
defendant  are  properly  admitted  in  evidence,  it  is  generally  for 
the  jury  to  determine  what  force  and  effect  shall  be  given  such 
confessions  under  the  circumstances  of  the  case. 

Error  to  the  district  court  for  Cass  county:  Harvey 
D.  Travis,  Judge.    Affirmed. 

Byroii  Clark  and  William  A.  Robertson,  for  plalntiflE  in 
error. 

Orant  G.  Martin^  Attorney  Oeneral,  and  Frank  E. 
Edgerton,  contra. 

Sedgwick,  J. 

The  defendant  was  convicted  in  the  district  court  for 
Cass  county  of  receiving  stolen  property.  He  hits  brought 
the  case  here  upon  petition  in  error,  and  urges  three  sev- 
eral objections  against  the  regularity  of  the  conviction. 

1.  The  defendant  was  first  arrested  and  had  Jiis  pre- 
liminary examination  in  December,  1910.  The  informa- 
tion was  filed  in  the  district  court  on  the  12th  day  of 
January,  1911.  On  the  10th  day  of  June,  1911,  the  court 
being  in  session,  he  filed  a  motion  for  a  continuance  to 
the  next  term  of  court.  This  motion  was  overruled,  and 
no  serious  complaint  is  made  of  this  ruling.  On  the  12th 
day  of  June  a  motion  was  made  to  postpone  the  trial 
"until  after  the  17th  day  of  June,  1911,  for  the  reason 
that  Byron  Clark,  attorney  in  charge  of  said  case  for 
defendant,  was  engaged  in  the  trial  of  a  cause  in  the  fed- 
eral court  at  Lincoln."  From  the  affidavit  filed  in  sup- 
port of  this  motion  it  appears  that  the  said  Byron  Clark 
and  one  William  A.  Robertson  were  partners  in  the  prac- 
tice of  law,  Mr.  Clark  residing  in  Lincoln  and  Mr.  Robert- 
son in  Plattsmouth,  and  that  this  firm  had  been  employed 
by  the  defendant  at  tlie  time  of  the  preliminary  examina- 
tion, and  that  it  was  expected  by  the  members  of  the  firm 
that  Byron  Clark  would  be  present  at  the  trial  of  tlie 
case  and  "have  charge  of  said  trial  for  the  defendant.'*    It 
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Rubertsou  had  acted  as  counsel  for 
preliminary  examinatiou,  and  that 
tliis  motion  Mr.  Clark  liad  not  per- 
;he  matter,  Uiwn  tliis  motion  and 
pointed  a  member  of  the  bar  to  a»- 
1  tbe  trial  of  the  cause,  and  over- 
a  continnnnee  and  set  the  cause  for 
of  June.  Other  matters  are  stated 
is  the  substance  of  the  proceedings 
act. 

itinuance  are  addressed  to  the  sound 
I  court,  and  no  abuse  of  discretion 
!Ord.  The  case  is  within  the  prin- 
;his  court  in  Cate  v.  State,  80  Neh. 
State,  86  Neb.  539. 
ion  insisted  upon  in  the  brief  aj)- 
ourt  en-ed  in  allowing  evidence  of  a 
a  similiir  nature  to  the  one  in%olve<l 
tbe  defendant.  One  Oawford  had 
ding  wheat,  and  was  at  tlie  time  of 
mtence  in  tbe  penitentiary  for  that 
1  as  a  witness  by  tlie  state,  and  tes- 
charged  in  the  information  against 
*,  Crawford,  stole  a  loiid  of  wheat, 
popst;  that  he  took  the  stolen  wlieat 
B  defendant  in  the  night  time,  and, 
f  the  defendant,  the  wlieat  was  do- 
lant's  bin  preparatorj'  to  disposing 
noss  was  then  allowed  to  testify  that 
i-ansaction,  upon  an  understand ini: 
e  had  stolen  another  load  of  wheat 
the  defendant's  premises,  using  tlie 
wagon  for  that  purpose,  and  had 
to  an  understanding  with  the  de- 
nt, receiving  a  check  therefor  in  the 
;,  and  had  delivered  the  check  to  the 
[m1  by  him,  and  had  afterwards  re- 
iant  one-half  of  the  proceeds  of  the 
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cbeck.  This  clieck  was  identified  bi 
drew  it  and  by  the  bauker  who  cash 
fied  by  the  banker  that  the  cbeck 
defendant  and  the  money  for  the  sa 
ant    This  check  was  then  received 

It  is  contended  that  all  of  this 
the  theft  of  the  first  load  of  wheat 
that  the  check  itself  was  also  incon 
structed  the  jury  upon  this  point  : 
instructed  that  the  evidence  offeree 
purpose  of  tending  to  show  a  prior 
the  check  for  such  wheiit,  pnrport 
the  defendant,  is  admitted  in  evid 
pose  of  showing  whether  or  not  the 
knowledge  that  the  wheat  describ* 
was  stolen.  You  will  consider  thi 
all  the  other  evidence  in  the  case  ii 
or  not  the  defendant  had  knowledj 
stolen  property."  We  think  that  tl 
was  properly  received  for  the  purj 
struction,  and  that  the  rights  of  tht 
erly  guarded  by  the  court. 

The  clieck  was  offered  in  evident 
ing,  writing,  stamps  and  indorsen 
objected  that  tliese  indorsements 
identified  and  proved.  The  indors 
the  abstract,  were  iiiimatcrial,  exce] 
the  defendant,  and  tlte  defendant,  t 
stand,  admitted  tliat  he  indorsed  tl 
these  indorsementR  wore  orrnneiiusl; 
it  was  without  prejudice  to  the  de 

3.  The  instmitiiin  ijiven  by  tlie 
mnny  of  the  defendant  himself  is  c 
reason  that  said  instniction  amoui 
jury  that  the  defendant  had  been 
witnesses."  This  objection  is  not  i 
that  he  has  been  contradicted  by 
has,"  was  the  language  nsed,  and  i 
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construction.  As  no  other  objection  is  made  to  this  in- 
sti'uction  it  is  not  thouglit  nece.^sary  to  discuss  it  further. 

4.  The  defendant,  requested  the  court  to  give  the  jury 
an  instruction  containing  these  words:  "The  law  does 
not  favor  confessions,  and  you  must  scrutinize  all  evi- 
dence of  alleged  confessions  closely."  The  court  refused 
to  give  this  instruction,  and  it  is  now  insisted  that  this 
was  error.  The  weight  tliat  should  be  given  by  a  jury  to 
confessions  of  facts  made  by  a  defendant  depends  largely 
upon  the  circumstances  under  which  such  confessions  aro 
made,  and  it  is  not  proper  to  tell  the  jury  that  the  law 
does  not  favor  confessions.  Wlien  evidence  is  properly  ad- 
mitted tending  to  show  confessions  of  guilt  made  by  the 
defendant,  it  is  for  the  jury  to  deteniiine  what  force  and 
weight  should  be  given  to  such  confessions.  This  offered 
instruction  would  invade  the  province  of  the  jury  and 
was  rightly  refused.    Dodge  v.  People,  4  Neb.  220. 

The  judgment  of  the  district  court  is 

Affirmed. 


State,  bx  bel.  School  District  of  the  City  of  Lincoln, 
APPELLEE,  V.  Silas  R.  Barton,  Auditor,  appellant. 

Filed  April  20,  1912.    No.  17,487. 

1.  Statutes:    Amendment:    Constitutional  Provision.     "No  blH  shall 

contain  more  than  one  subject,  and  the  same  shall  be  clearly  ex- 
pressed in  its  title."  Const.,  art.  HI,  sec.  11.  This  provision 
makes  inviolable  the  rule  governing  legislative  bodies,  that  no 
proposed  subject  different  from  that  under  consideration  shall 
be  admitted  under  color  of  amendment.  Miller  v.  Hurford,  11 
Neb.  377, 

to 

2.  . :    :    .     The  provision  of  the  constitution  is  di- 

rected against  surreptitious  legislation  of  which  the  members 
of  the  legislature  and  the  public  have  no  notice. 

3. :    :    :    Ttti.e  of  Act.     Where  the  title  to  a  bill 

is  to  amend  an  existing  act,  or  a  section  thereof,  no  amendment 
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iB  permissible  which  Is  not  ger 
the  original  act  or  section  nidic: 

cate  the  leglatatlon  embraced  li 
nienta  of  the  clause  of  the  const 
maadatorr,  they  are  not  to  be  ei 
cripple  legislation.  The  title  to 
Is  not  essential  that  It  specify 
statute. 

5. :    :    Talibitt  of  Act. 

1881,  and  in  1883,  under  an  act  i 
tlon  in  said  statute  was  amend 
with  a  proper  title,  said  section 
contained  matter  clearly  within 
and  In  1897  said  section  as  amend< 
act  with  a  proper  title  and  con 
the  title  of  the  original  bill,  and 
in  the  section  as  amended  In  18: 
amended  vaa  again  amended,  und( 
touching  the  subject  matter  conta 
said  section  as  amended  In  1901  w 
with  a  proper  title  and  touching 
said  section  at  that  time,  and  I 
amended,  under  an  act  with  a  pri 
Ject  matter  in  aald  section  at  ttai 
tlon  as  It  stood  when  last  amend 

6.  Schools  and  School  Districts:  Bo 
field  that  section  24,  subd.  XIV, 
ized  the  Issue  and  registration  ol 
and  that  the  same  were  proper 
registration. 

Appeal  from  the  district  con 

WiLLAED  E.   STHWART,  JUDGB.      . 

drant  O.  Martin,  Attorney  G 
Frank  E.  Bishop,  contra. 
E.  F.  Pettis,  amicus  curw. , 
Hamkr,  J. 
This  is  an  appeal  "hy  the  an 
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from  the  judgment  of  the  district  court  for  Lancaster 
county  directing  that  a  mandamus  issue  to  Silas  R.  Bar- 
ton, as  auditor  of  public  accounts  of  the  state  of  ISebraska, 
compelling  him  to  register  the  school  bonds  of  the  school 
district  of  the  city  of  Lincoln,  amounting  to  $350,000. 
They  were  issued  under  section  24,  subd.  XIV,  ch.  79, 
Comp.  St  1911.  The  attorney  general  urges  this  court 
to  hold  that  said  section  24  is  unconstitutional  and  void 
for  the  reason  that  as  it  was  at  first  enacted  it  was  a 
limitation  upon  the  amount  of  the  aggregate  annual  tax 
which  might  be  levied  upon  the  property  of  the  school 
district;  that  the  amendatory  act  of  1893,  providing  for 
calling  an  election  and  voting  bonds,  was  not  germane  to 
the  subject  contained  in  tlie  original  section,  and  that  the 
act  has  not  since  been  properly  amended;  that  the  amen- 
datory acts  did  not  contain  sections  2,  3,  4  and  5,  which 
are  tliereby  sought  to  be  amended,  and  that  the  same  were 
not  repealed  by  said  amendatory  acts. 

It  is  claimed  that  tlie  propositions  submitted  were: 
(1)  The  issuance  of  bonds  for  a  high  school  building;  (2) 
the  question  as  to  whether  sjiid  high  school  building 
should  be  located  on  its  present  site;  (3)  the  question  as 
to  whether  the  said  high  school  building  should  be  lo- 
cated on  ground  commonly  known  as  the  "Davenport 
tract;"  (4)  the  question  as  to  whether  or  not  one  grade 
high  school  building  should  be  located  in  a  certain  place; 
and  (5)  the  question  as  to  wlietlier  an  annex  to  anotlier 
grade  school  building  should  be  located  at  a  certain  place. 

It  is  als(j  claimed  tliat  the  election  was  illegal  and  void 
because  the  school  district  takes  in  territory-  beyond  the 
limits  of  the  city  and  the  scliool  election  was  held  at  the 
time  of  the  regular  city  election,  and  that  no  provision 
was  made  in  the  territon^  outside  of  the  city  limits  within 
the  school  district  where  the  voters  of  said  outside  terri- 
tory might  appear  and  cast  their  votes,  and  that  the  only 
places  where  the  voters  might  appear  and  cast  their  bal- 
lots at  said  school  election  was  in  the  city  of  Lincoln  at 
the  usual  and  regular  voting  places  for  the  said  election. 
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It  ia  also  claimed  that  tlie  electi< 
because  tlie  school  authorities  publ 
(■lection  in  a  weekly  paper  called  tl 
also  put  one  insertion  in  each  of 
Lincoln  Daily  Star  and  the  Nelirai 
did  not  publish  said  notice  of  electi 
for  at  least  20  days. 

The  first  contention  is  tliat  sect 
79,  Comp.  St.  1911,  is  not  valid  i 
and  this  is  most  strenuously  insit^t 

It  is  clairtied  by  tlie  attorney  g( 
who  appears  as  amicus  curUe,  tha 
in  1893  sought  to  amend  section  24, 
1881,  it  entirely  ignored  so  much 
of  the  constitution,  as  i-equirod  ( 
contain  more  than  one  subject,  a 
clearly  expressed  in  its  title,  (2) 
amended  unless  the  new  act  cnnt;i 
tiona  so  amended,  and  the  section  i 
shall  be  repealed."  Mr.  Pettis,  as 
his  argunient:  "It  may  be  said  th 
they  observed  the  requirement  thai 
expressed  in  the  title."  But  he  cl 
only  a  partial  observance  of  the 
ment,  either  in  tlie  amendment  of 
quent  ajnemlment  up  to  and  inclu( 
1911  (laws  1911,  ch.  123).  And  th. 
contends  that,  "when  the  title  of  an 
ticular  section  of  a  statute  the 
must  be  frcrraane  to  the  subject 
stmght  to  he  aiuendod,  or  it  will  1 
V.  Hurford,  11  Neb.  .^77. 

It  is  necespary  (o  give  a  histor; 
which  the  section  was  obtained.  A 
it  now  reads:  "That  the  aggregat 
of  school  band  taxes,  shall  in  no  ( 
five  mills.  Tint  the  board  of  educat 
upon  bonds  which   they  are  heret 
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l)owered  to  issue,  bearing  a  rate  of  interest  not  to  exceed 
six  per  cent,  per  annum,  payable  annually  or  semi-an- 
nually at  such  place  as  may  be  mentioned  u]>on  the  face 
of  the  bonds;  which  loan  shall  be  paid  and  reimbursed  in 
a  i)eriod  not  exceeding  thirty  years  from  tlie  dat<i  of  said 
bonds.  Provided,  that  no  bonds  shall  be  issued  nor  the 
question  of  issue  submitted  to  the  voters  witliout  the  con- 
sent of  two-thirds  of  the  members  of  the  board  of  educa- 
tion,  and  be  offered  in  the  open  market  and  sold  to  tbe 
highest  bidder  for  not  less  than  par  value  of  the  dollar; 
and  provided  further  that  no  bonds  shall  be  issued  by  tlie 
board  of  education  without  first  submitting  the  proposi- 
tion of  issuing  said  bonds  at  an  election  called  for  that 
purpose,  or  at  any  regular  election,  notice  whereof  shall 
be  given  for  at  least  twenty  days  in  one  or  more  papers 
published  within  the  district  to  the  qualified  voters  of  the 
district,  and  if  a  majority  of  the  ballots  cast  at  such  elec- 
tion shall  be  for  issuing  bonds,  said  board  may  issue  bond>s 
in  such  amount  as  may  be  named  in  the  election  notice*. 
Provided,  that  in  cities  of  the  first  class  having  over 
twenty-five  thousand  inhabitants,  if  such  questicm  is  sub- 
mitted at  a  special  election,  it  shall  re(iuire  to  carry  the 
Siime  a  two-thirds  majority  of  the  votes  cast  at  said  elec- 
tion."   Comp.  St.  1911,  ch.  79,  subd.  XIV,  sec.  24. 

In  the  year  1881  the  legislature  passed  a  comprehensive 
general  statute  entitled  "An  act  to  establish  a  system  of 
public  instructi(m  for  the  state  of  Nebraska."  Laws  1881, 
ch.  78  (Comp.  St.  1881,  ch.  79).  It  ccmtained  14  sub- 
divisions. The  fourteenth  subdivision  was  under  the 
heading  "Subdivisi(m  XIV.  Schools  in  Cities,"  and  the 
particular  section  in  controversy  was  section  24  of  the 
fourteenth  subdivision  of  the  act,  in  which  subdivision 
there  were  29  sections.  Each  subdivision  was  sectionized 
and  put  under  an  ap])ro])riate  lieading. 

The  first  section  of  said  subdivision  14  provided,  among 
other  thiirgs,  that  eacli  incor])orated  city,  or  those  here- 
after incorp<3rated  as  such,  liaving  a  pojiulation  of  more 
than  2,000,  including  such  adjacent  territory  as  now  is,  or 
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iiereafter  may  be,  attached  for  school  purposes,  shall  con- 
stitute one  scliool  diKstrict  and  be  known  by  the  name  of 

^^School  District  of    City."     This  section  was 

put  in  the  Compiled  Statutes  of  1881  under  the  subtitle 
of  ^'Subdivision  XIV.  Schools  in  Cities,"  and  under  the 
general  title  "Chapter  79.  Schools."  At  that  time  there 
were  in  tlie  Compiled  Statutes  of  1881  15  subdivisions 
under  chapter  79  covering  the  Nebraska  system  of  public 
instruction.  At  present  in  the  Compiled  Statutes  of  1911, 
under  cliapter  79,  there  appear  to  be  19  subdivisions. 
Said  original  section  24,  subd.  XIV,  Comp.  St.  1881,  was 
then  as  follows:  "That  the  aggregate  school  tax  shall  in 
no  one  year  exceed  one  per  cent,  upon  all  the  taxable 
property  of  tlie  district." 

Section  22,  subd.  XIV  of  siiid  act,  authorized  the  board 
of  education,  if  they  found  an  indebtedness  existing 
against  the  school  district  in  the  form  of  bonds  issued  for 
a  valuabh^  ccmsideration  in  accordance  with  the  law,  and 
tlie  validity  of  which  had  not  been  called  in  question,  or, 
lieing  called  in  question,  had  been  dechired  by  the  courts 
of  last  resort  to  be  valid,  to  issue  to  the  holders  thereof, 
^^ilo  should  suri'ender  the  siime  to  the  board,  other  bonds 
in  like  amount  of  tlie  same  tenor  and  effect,  after  the  pay- 
HK^nt  of  principal  and  interest,  as  the  bonds  so  surren- 
dered. 

Said  subdivisicm  XIV,  ch.  78,  laws  1881,  w\^s  carried 
into  the  Compiled  Statutes  of  1881  in  its  entirety,  and 
was  designated  in  said  statutes  as  subdivision  XIV,  ch. 
79,  each  section  seemingly  retaining  its  original  number 
(sections  1-29).  At  that  time  the  educational  s^-stem  of 
the  state  wiis  included  under  "Chapter  79.    Schools." 

The  legislature  of  1SS3  pass(»d  a  law  (laws  1883,  ch. 
72)  entitled  as  hereinafter  set  forth.  This  w\as  an  amend- 
ment of  many  secticms  of  dift'erent  subdivisions,  and  made 
section  24,  subd.  XIV,  read:  "That  the  aggregate  school 
tax  shall  in  no  one  year  exceed  two  pcT  cent.  ujJon  all  the 
taxable  property  of  the  district."  The  change  was  the 
striking  out  of  the  words  "one  per  cent."  in  the  original 
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icir  place  "two  per  cent."  in  the  amend- 
t,  cli.  72,  sec.  25  (Ooinp.  St  18S3,  ch.  79, 
•A). 

amended  by  the  legislature  of  1883  as 
irried  into  the  Consolidated  Statutes  of 
722.  It  was  placed  under  "SuMivision 
I  Cities,"'  The  wliole  legislation  of  the 
I  touching  schools  appeared  in  tliis  book 
1  head  "Chapter  44.    Public  Instruction. 

gialature  passed  a  law    (laws  1893,  ch. 
act  to  amend  sections  3706,  3721  and 
on  XIV,  chapter  44  of  the  Consolidated 
iska,  and  to  repeal  the  original  sections 
seems  to  have  contaiqed  the  first  pro- 
lising  money  for  school  districts  for  fu- 
sue  of  bonda    Section  3722,  as  amended 
carried  into  the  Compiled  Statutes  of 
d.  XIV,  sec.  24),  and  this  Siuue  amend- 
fried  into  tlie  Compiled  Statutes  of  1895 
;iV,  sec.  24),  and  was  made  to  read: 
:ate  school  tax  shall  in  no  one  year  ex- 
;.,  and  in  cities  of  the  first  class  iiaving 
housand  (25,000)  population  tiie  scliool 
eed  fifteen  (15)  mills  upon  all  the  tax- 
the  district,  but  tlie  board  of  education 
y  upon  the  bunds,  which  they  are  hereby 
autliorized  and  empowered  to  isKue,  iH'ariug  a  rate  of  in- 
terest not  exi-ecding  six  (0)  i>er  centum  per  annum,  pay- 
able annually  or  Sfiiii-iiiimially,  at  such  place  as  may  be 
mentioned  upon  tlie  face  of  such  bonds;  which  loan  shiill 
be  paid  and  reimbnriJod  in  a  period  not  exceeding  thirty 
(30)  years  from  tlie  date  of  said  bonds;  j^rovided,  that  no 
bonds  shall  be  issued  nor  qnestiou  of  issue  be  submitt'jd 
to   the  electors  witl*out  the  consent   of  two-thirds    (I) 
of  the  members  of  the  hoard  of  education,  and  be  ofTered 
in  open  market  and  sold  to  the  highest  bidder  for  not  less 
tlian  par  value  on  each  dollar;  and,  provided  further,  that 
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no  bonds  shall  be  issued  by  the  board  of  education  without 
first  submitting  the  proposition  of  issuing  said  bonds,  at 
an  election  called  for  that  purpose,  or  at  any  regular 
election,  notice  whereof  shall  be  given  for  at  least  twenty 
(20)  days  in  one  or  more  daily  papers  published  within 
the  district,  to  the  qualified  voters  of  the  district,  and  if 
a  majority  of  the  ballots  cast  at  sucli  election  shall  be  for 
issuing  bonds,  said  board  may  issue  bonds  in  such  an 
amount  as  shall  be  named  in  their  election  notice;  pro- 
vided, that  in  cities  of  the  first  class  having  over  twenty- 
five  thousand  (25,000)  inhabitants  if  said  question  is 
submitted  at  a  special  election  it  sliall  require  to  cany 
the  same  a  two- thirds  (S)  majority  of  the  votes  cast  at 
said  election." 

Section  24,  as  it  appeared  in  the  same  numbered  sec- 
tion in  subd.  XIV,  ch.  79,  Oomp.  St.  1893,  and  the  Com- 
piled Statutes  of  1895  into  which  it  was  also  carried,  con- 
tained the  provisions  concerning  the  issue  of  bonds. 

This  amendment  of  section  3722,  subd.  XIV,  ch.  44, 
(Consolidated  St.  1891,  is  claimed  to  be  unconstitutional 
and  void  because,  as  it  is  alleged,  the  amendment  was  not 
germane  to  the  subject  matter  of  said  section  3722,  being 
section  24  referred  to.  It  will  be  seen  that  the  legislature 
attempted  to  confer  upon  the  board  of  education  the 
power  to  borrow  money  upon  the  bonds  of  the  school  dis- 
trict upon  the  terms  and  conditions  fixed  in  the  section. 
It  is  claimed  by  the  attorney  general  that  section  24  has 
remained  substantially  the  same  up  to  the  present  time, 
so  far  as  the  power  which  it  attempted  to  confer  upon  tht?^ 
board  of  education  to  borrow  money  and  issue  bonds. 

In  1897  said  section  24  was  amended  under  the  title, 
^*An  act  to  amend  section  24,  chapter  79,  subdivision  XIV 
of  the  Compiled  Statutes  of  1895,  to  provide  for  the  ex- 
clusion of  school  bond  taxes  in  the  computation  of  the 
aggregate  school  taxes  under  the  provisions  of  this  act, 
and  to  repeal  section  24,  chapter  79,  subdivision  XIV  of 
the  Compiled  Statutes  of  1895."    Laws  1897,  ch.  70. 

The  legitihiture  of  1901  passed  a  law  (laws  1901,  ch.  69) 
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entitled  "An  act  to  amend  section  24  of  subdivision  XIV, 
of  chapter  79  of  the  Compiled  Statutes  of  ^^ebraska." 
Section  24,  as  amended,  was  carried  into  subdivision 
XIV,  ch.  79,  Comp.  St.  1901. 

In  1903  the  same  section  was  amended  under  the  title 
"An  act  to  amend  section  24  of  subdivision  XIV,  chapter 
79,  Compiled  Statutes  of  Nebraska,  and  to  repeal  said 
original  section."    Laws  1903,  ch.  94. 

In  1911  the  legislature  passed  a  law  (laws  1011,  ch. 
123)  entitled  "An  act  to  amend  section  24,  subdivision 
XIV,  chapter  79  of  the  Compiled  Statutes  of  Nebraska  for 
1909  (Cobbey's  Ann.  St.  1909,  sec.  11814),  relating  to 
aggregate  levy  of  school  taxes  in  incorporated  cities  and 
villages,  fixing  the  limit  of  said  levy  at  thirty-five  mills, 
and  to  repeal  said  original  section  as  it  now  exists." 
Under  this  title  the  legislature  gave  us  the  law  as  it  is 
today,  being  the  one  under  which  the  relator  proceeded 
to  issue  the  bonds,  and  which  we  have  heretofore  set  forth. 
It  would  s^em  that  the  provisions  of  the  amendments  of 
section  24,  ch.  123,  laws  1911,  so  far  as  the  same  relate  to 
the  borrowing  of  money  and  the  issuance  of  bonds,  are 
substantially  the  same  as  w^ere  contained  in  the  acts  of 
1893,  1897,  1901,  and  1903. 

The  amendment  made  in  1893  provided  that  the  board 
of  education  might  borrow  m(mey  upon  the  bonds  of  th(» 
school  district  bearing  a  certain  rate  of  interest  not  ex- 
ceeding 6  per  cent.  pcT  annum,  fixed  the  time  for  whicli 
the  loan  should  be  made  at  not  exceeding  30  years,  and 
provided  that  no  bonds  >sh(>uld  be  issued  unless  the  ques- 
tion of  their  issue  should  first  be  submitted  to  the  elect- 
ors with  the  consent  of  t^vo-thirds  of  the  meuibers  of  the 
board;  that  the  bonds  should  be  offered  in  the  open  mar- 
ket and  sold  to  the  highest  bidder  for  not  less  than  par 
value;  also  that  no  bonds  should  be  issued  without  sub- 
mitting the  proposition  of  issuing  the  siime  at  an  election 
called  for  that  purpose,  or  at  any  regular  election,  of 
which  notice  shall  have  been  given  for  at  least  20  days  by 
publication  in  one  or  more  daily  papers  published  within 
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the  district,  and  providing,  further,  that  in  cities  of  the 
first  class  having  over  25,000  inhabitants  the  said  question 
should  be  submitted  at  a  special  election,  and  should  re- 
quire a  two-thirds  majority  of  the  votes  cast  at  such  elec- 
tion to  carry  the  proposition. 

An  examination  of  section  24  shows  that  it  provided 
that  the  aggregate  school  tax  in  one  year  should  not  ex- 
ceed 1  per  cent  upon  all  the  taxable  property  of  the  dis- 
trict. As  it  was  amended  by  the  act  of  1883  it  provided 
that  the  aggregate  school  tax  in  one  year  should  not  ex- 
ceed 2  per  cent,  upon  all  the  taxable  property  of  the  dis- 
trict. The  act  as  originally  passed,  and  as  it  was  amended 
in  1883,  clearly  provided  a  limitation  upon  the  aggregate 
school  tax  to  be  levied  in  any  one  year  upon  all  the  tax- 
able property  of  the  district. 

In  1893  the  section  24  was  amended,  the  act  changing 
the  limitation  of  taxation  for  general  school  purposes 
from  2  per  cent,  to  15  mills,  and,  the  same  being  within  the 
title,  was  valid  legislation,  and,  in  lieu  of  tlie  5  mills  re- 
duction, the  act  provided  that  tlie  board  miglit  borrow 
money  and  issue  bonds  therefor  under  the  title  which  was 
to  amend  section  24  which  then  contained  a  limitation  of 
2  per  cent,  upon  the  power  of  taxation;  the  legislature 
changed  the  manner  of  raising  the  amount  so  limited, 
providing  that  a  part  thereof  might  be  raised  as  thereto- 
fore had  been  done,  and  that  the  remainder  thereof  might 
be  raised  by  issuing  bonds  in  lieu  of  a  direct  levy. 

The  title  of  the  act  of  1883  (laws  1883,  ch.  72)  was 
"An  act  to  amend  section  4,  subdivision  1,  sections  4,  13 
and  14,  subdivision  2,  section  10,  subdivision  3,  sections 
4,  11,  16  and  17,  subdivision  4,  sections  3,  4  and  12,  sub- 
division 5,  sections  1,  2  and  3,  subdivision  7,  sections  5 
and  6,  subdivision  10,  and  sections  1,  3,  8,  12,  13,  15,  18, 
24  and  26  of  subdivision  14  of  an  act  entitled  'An  act  to 
establish  a  system  of  public  instruction  for  the  state  of 
Nebraska,'  approved  March  1,  1881,  being  chapter  79  of 
the  Compiled  Statutes  of  1881." 

Section  24  of  subdivision  XIV  is  the  particular  section 
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re  Iiave  been  deceivod  and 
By  lookiug  at  the  title,  it 
imeuds  26  dift'creut  si'etions 
'Tit  subdivisious,  8  of  whicli 
!  member  of  the  legislature 
I  bill  knew,  if  be  read  the 
nd  2(i  sections  in  8  snlKli- 
led  at  least  14  subdipisions ; 
it  to  be  amended  was  an  act 
tion  laws  tbat  bad  been  es- 
is  furtber  part  of  tbe  title 
>ved  March  1,  1881,  being 
tutesof  1881."  By  looking 
1  Statntes  of  1881  we  find 
lools."  Tliere  were  15  snb- 
ider  the  beading  "Schools'" 
i81.  The  particular  section 
iled  Statntes  of  1881  along 
tbe  fourteenth  snbdivision 
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slatures  which  had  enactwl 
subdivisions  of  the  act  of 
section  24  under  considera- 
iwoHdated  Statutes  of  1801 
er  tbe  heading  "Public  In- 
24  (p.  808)  iviids:  "See- 
school  tax  shall  in  no  one 
all  the  taxable  property  of 
ted  Statutes  of  Nebraska 
C.  Allen,  secretary  of  state 
ember  lo,  1801,  and  it  is 
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lotate,  edit,  and  pnblisb  all 
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aitained  in  this  volume  are 
originals,  as  shown  by  the 
the  original  rolls  now  on 
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file  in  the  oflSce  of  tlie  secretary  of  state."  The  Oonsoli- 
dated  Statutes  of  Nebraska  became  an  authorized  com- 
pilation supposed  to  contain  all  the  laws  of  the  st^te  of 
Nebraska,  and  when  the  l^islature  referred  to  chapter 
44,  Consolidated  Statutes  of  Nebraska,  it  referred  to 
the  system  of  public  instruction  provided  for  Nebraska 
by  preceding  legislatures,  and  it  would  be  so  recognized 
by  the  state  government,  by  the  school  district  officern, 
and  by  subsequent  legislatures.  The  particular  section 
3722  of  the  Consolidated  Statutes  of  Nebraska  (Comp. 
St.  1881,  ch.  79,  sec.  24)  was  amended  along  with  sections 
3706  and  3721  which  were  carried  along  with  it,  and  all 
three  of  the  sections  as  originally  existing  were  repealed. 
Section  4,  ch.  31,  law^s  1893,  provides  that  "sections  3706, 
3721,  and  3722,  of  subdivision  XIV,  chapter  44  of  the 
Consolidated  Statutes  of  Nebraska  as  now^  existing  be  and 
the  same  hereby  are  repealed."  The  sections  had  all  be- 
come part  of  Nebraska's  educational  system  of  laws,  and 
they  were  amended  and  repealed,  and  it  would  seem  that 
they  were  so  amended  and  repealed  by  a  statute  which 
could  have  deceived  no-  one.  The  amendment  was  not  an 
amendment  alone  of  a  section.  The  whole  of  chapter  44 
of  the  Consolidated  Statutes  of  Nebraska  is  devoted  to 
the  elaboration  of  that  system,  and  the  act  in  question  was 
an  amendment,  as  it  would  seem,  not  of  the  particular 
section  alone,  but  of  the  fourteenth  subdivision  of  chapter 
44  of  the  Consolidated  Statutes  of  Nebraska,  and  it 
amended  sections  in  other  subdivisions,  as  stated  in  tiie 
act,  and  indicated  by  the  title.  It  was  this  amendment 
that  provided  for  the  issue  of  school  district  bonds,  and 
which  found  section  24  part  of  the  educational  system  of 
Nebraska,  and  amended  it  by  attempting  to  provide  for 
the  issue  of  bonds. 

It  is  claimed  by  counsel  that  the  rule  laid  down  by  this 
court  in  Miller  v,  Hurfonh  11  Neb.  377,  disix)ses  of  the 
case  and  prevents  the  registration  of  the  l)onds.  Judge 
Maxwell  delivered  the  opinion  of  this  court  in  that  case. 
In  the  opinion  he  says:     "Rut  an  amtmduient  must  be 
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germane  to  the  subject  matter  of  the  act  or  section  to  bo 
amended."  The  i)uri)()se  of  the  constitutional  inliibition 
is  not  to  be  lost  sight  of.  Judge  Maxwell  did  not  lose 
sight  of  it.  He  calls  attention  to  that  provision  of  our 
constitution  which  says,  among  otlier  things:  "No  bill 
shall  contain  more  than  one  subject,  which  shall  be 
clearly  expressed  in  its  title."  He  says  of  this  provision, 
that  it  makes  "inviolable  the  rule  governing  legislative 
bodies,  that  ^no  proptjsition  or  subject  different  from 
that  under  consideration  shall  be  admitted  under  cohn* 
of  amendment.' "  He  says :  "Experience  has  shown 
that,  in  the  absence  of  cimstitutional  restricticms,  the 
rule  at  times  is  liable  to  be  overthrown,  and  objection- 
able and  pernicious  legislatfon  is  the  result."  He  con- 
tinues: "To  guard  against  this  evil,  our  constitution  pro- 
hibits more  than  one  subject  being  emhracrd  in  a  ?>///." 
It  would  sc»em  that  there  can  be  no  reasonable  objection  to 
the  effect  of  the  language  used  by  Judge  Maxwkll  in  the 
body  of  the  opinirm.  The  constitutiimal  inhibition  against 
more  than  "one  subject  being  embraced  in  a  6i7Z"  cannot 
be  too  strenuously  insisted  ui)on  or  too  -earnestly  em- 
phasized, because  the  purpose  of  the  constitution,  which  is 
the  recorded  will  of  the  people  and  which  restricts  the 
action  of  the  legislature,  is  to  prevent  siirreptiticnis  legis- 
lation. Experience  has  demonstrato<l  that  legishitoi^s 
sometimes  act  in  a  clandestine  and  deceptive  way.  The 
purpose  of  the  constitution  is  to  confine  legislative  action 
to  one  subject,  and  that  only  the  subject  then  under  con- 
sideration, and  if  that  subject  is  indicated  by  the  title  of 
the  act  which  is  being  amended,  or  if  the  proposed  amend- 
ment is  clearly  within  the  subject  matter  indicated  by  the 
title  or  section,  then  can  there  be  any  deception  of  the 
members  of  the  legislature? 

Because  of  the  importance  of  the  decision  in  Miller  v. 
Hurford,  11  Neb.  377,  it  may  be  well  to  examine  that 
case.  The  action  was  brought  to  foreclose  certain  alleged 
tax  liena  The  plaintiff  alleged  the  purchase  of  five  acres 
of  ground  for  the  taxes  due  thereon  for  certain  years,  and 
27 
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that  as  a  purchaser  of  said  laud  he  had  paid  other  taxes, 
which  lie  specified,  tlie  total  amounting  to  $1,141. 21.    On 
the  trial  of  said  case  there  was  a  decree  for  the  sum  of 
f  1,688  in  favor  of  the  plaintiff.    Redick  and  Connell,  the 
defendants,  app<\*iled  to  this  court.    This  court  detem^ined 
that  the  plaintiff  was  entitled  to  a  decree  for  the  money 
actually  paid  by  him  in  purcliasing  said  lands  at  said  tax 
sale,  and  for  taxes  necessarily  paid  upon  said  lands,  to- 
gether with  interest  at  the  rate  of  12  per  cent,  per  annum, 
and  tliat  tlie  lands  should  be  sold  as  upon  foreclosure  of 
a  mortgage,  and  the  proceeds  applied  to  the  payment  of 
the  amount  found  due  and  the  costs.  The  title  of  the  act 
of  1871  (laws  1871,  p.  81),  referred  to  and  under  which 
the  foreclosure  proceeded,   is   as  follows:     "An  act  to 
amend  secticms  fifty,  fifty-one,  seventy-one,  and  one  hun- 
dred and  five  of  an  act  entitled  ^An  act  to  provide  a  sys- 
tem of  revenue,'  approved,  February  15, 1869,  and  to  make 
further  provisions  for  collecting  revenue."     The  title  of 
the  act  does  not  cover  tlie  sale  of  land  for  the  nonpayment 
of  taxes.   Concerning  section  51  above  mentioned,  Judge 
Maxwell  says:  "The  subject  matter  of  section  51  is  to 
make  taxes  upon  real  property  a  perpetual  lien  thereon 
against    all    persons    and    bodies    corporate   except    the 
United  States  and  this  state.    Anv  amendment  to  the  sec- 
tion  in  relation  to  the  lien  or  mode  of  enforcing  it  is  valid. 
But  extraneous  matter  not  relating  to  the  subject  of  the 
section  is  in  no  sense  an  amendment,  is  within  the  inhibi- 
tion of  the  constitution,  and  void."     The  thing  done  by 
this  court  in  Miller  v,  Hurford  was  to  declare  the  taxes 
paid  a  lien  upon  the  land  and  to  decree  the  sale  of  the 
land  to  pay  such  lien  as  upon  foreclosure  of  a  mortgage. 
The  plaintiff  had  a  lien  upon  the  land  for  the  taxes. 
Speaking  for  this  court,  Judge  ^Maxwell  foreclosed  the 
lien  as  contemplated  by  the  amendment  to  the  section, 
but  he  did  not  allow  the  40  per  cent,  per  annum  rate  of 
interest  provided  for  by  the  act.     He  only  allowed  inter- 
est at  12  per  cent,  per  annum.    In  view  of  whtit  he  said 
and  did,  he  probably  considered,  along  with  the  other 
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if  thiB  court,  that  the  penalty  part  was  ancon- 

[  seem  that  there  should  be  a  broad  coDstmctiun 
istitutional  restriction  that  would  Dot  defeat 
able  intent  of  the  legislature.  Of  course,  the 
he  legislature  in  all  such  caaea  is  to  amend  the 
onstitution  says  notliing  whatever  about  amend- 
rtioi)8.  The  real  thing  to  be  guarded  against  is 
on  of  one  nieuiber  of  tlie  legislature  by  another, 
eption  of  many  members  of  the  legislature  by 
vho  draws  a  bill  inteuded  to  deceive  the  mem- 
as  sncli  a  bill  presented  and  thereby  does  de- 

and  induces  them  to  pass  an  act  which  is  sur- 
iu  Its  nature  and  perhaps  vicious.  Any  amend- 
le  section  ought  to  be  such  an  amendment  as 
s  been  made  to  the  act  at  the  time  of  the  coa- 

of  the  original   bill.     The  constitution   does 

tJie  amendment  of  the  act.  It  is  always  to  be 
hat  first  efforts  will  be  ineffectual,  and  that  it 
;essary  to  prepare  and  pass  amendments.  The 
n  is  only  directed  against  surreptitious  legis- 
which  the  members  of  tlie  legislature  and  the 
e  no  notice.  Suppose  when  an  amendment  to 
is  offered  it  is  held  to  relate  to  such  subject 
ly  as  migtit  have  properly  been  considered  at 
le  original  bill  was  under  consideration  by  the 
,  and  it  was  clearly  within  the  title  of  such 
n  and  tlie  general  scope  and  purpose  of  the  act, 
;he  language  of  the  section,  then  would  there  be 
J  done  to  the  public  by  the  passage  of  the 
t? 

ninatiou  of  the  session  laws  will  show  that  a 
la  grown  up  in  tlie  legislature  of  referring  to 
liar  section  which  it  is  intended  to  amend  as 

of  the  Compiled  Statutes  of  such  and  such  a 
ig  it,  or  Coliliey's  Annotated  Statutes,  or  the 
ed  Statutes,  as  the  case  may  be,  altogether 
le  title  of  the  original  act.    The  tiling  done  by 
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these  legislators  in  referring  to  the  section  by  its  number 
is  not  prohibited,  and  it  is  perhaps  only  done  for  conven- 
ience, but  it  is  assumed  that  a  wTong  is  intended  if  any- 
thing else  is  put  in  the  bill  except  matter  of  exactly  the 
same  kind  as  that  contained  in  the  section.  It  would 
seem  to  be  unfair  to  the  legislature  to  assume  that  it  in- 
tends to  pass  surreptitious  or  clandestine  acts  for  the  pur- 
pose of  deception,  wlien  its  action  is  limited  to  such 
matters  as  are  clearly  indicated  by  the  title  of  the  orig- 
inal act,  or  the  language  of  the  section  to  be  amended. 
Suppose  we  apply  this  reasoning  to  the  instant  case.  The 
title  of  the  act  was  "An  act  to  establish  a  system  of  public 
instruction  for  the  state  of  Nebraska."  Laws  1881,  ch. 
78.  If  the  amendment  made  to  the  original  section  24 
was  one  that  might  fairly  have  been  contemplated  under 
the  title  of  the  original  act,  has  any  harm  been  done  to 
any  one  by  the  amendment  of  that  act  so  as  to  enable  the 
boards  of  the  school  districts  to  issue  bonds  and  to  bor- 
row money  and  build  school  houses  in  accordance  with 
the  necessities  of  the  people  and  their  children,  and  ac- 
cording to  the  vote  of  the  electors  of  the  school  district? 

One  of  the  constitutional  restrictions  is  that  "no  bill 
shall  contain  more  than  one  subject  and  the  same  shall  be 
clearly  expressed  in  its  title."  In  Kansds  City  d  0.  i?. 
Go.  V.  Frei/j  30  Neb.  790,  it  was  said,  concerning  this  pro- 
vision, that  no  bill  shall  contain  more  than  one  subject, 
this  clause  of  the  constitution  "was  never  designed  to 
place  the  legislature  in  a  strait-jacket  and  prevent  it  from 
passing  laws  having  but  one  object  under  an  appropriate 
title."  Concerning  the  rule  as  applied.  Commissioner 
Irvine,  in  Trumhle  v.  Trumble,  37  Neb.  340,  said:  "Pro- 
vided the  object  of  the  law  be  single  the  whole  law  may 
be  embraced  in  a  single  enactment,  although  it  may  re- 
quire any  number  of  details  to  accomplish  the  object." 

In  Smails  v.  White,  4  Neb.  353,  the  act  then  under  con- 
sideration was  held  to  be  unconstitutional  because  it 
undertook  to  shorten  the  time  within  which  the  transcript 
must  be  filed  in  the  appellate  court  on  taking  an  appeal 
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from  the  judgment  of  the  probate  judge  or  justice  of  the 
peace,  and,  second,  to  fix  tlie  time  for  filing  the  petition 
after  the  appeal  and  time  for  making  up  the  issues  in  the 
case.    It  was  held  that  there  "were  two  subjects. 

In  State  v.  Lancaster  County^  6  Neb.  474,  Judge  Gantt 
in  delivering  the  opinion  of  tlie  court,  among  other  things, 
said:  "Notwithstanding  the  very  restrictive  terms  of  the 
title  to  the  act  in  question,  it  not  only  contains  provisions 
in  regard  to  township  organization,  but  it  also  provides 
for  county  organization  and  defines  its  corporate  powers; 
it  determines  the  number  of  county  officers,  defines  their 
duties,  provides  for  their  election,  and  limits  the  term;^ 
of  their  respective  offices,  and  it  also  materially  amends 
and  changes  the  general  revenue  laws." 

In  State  v.  Lancaster  County,  17  Neb.  85,  it  is  said  by 
the  attorney  general  that  a  provision  in  an  amendatory 
act  repealing  an  act  not  connected  with  the  subject  of 
the  amendment  is  declared  void.  An  examination  of  the 
case  cited  shows  that  the  act  was  entitled  "An  act  to 
amend  an  act  entitled  ^An  act  to  provide  for  the  registiy, 
sale,  leasing,  and  general  management  of  all  lands  and 
funds  set  apart  for  educational  purposes,  and  for  the  in- 
vestment of  funds  arising  from  the  sale  of  such  lands,' 
being  art.  I,  ch.  80,  Compiled  Statutes.  Also  to  repeal 
article  III  of  said  chapter  80/^  The  court  said:  "Ar- 
ticle III  of  chapter  80  is  no  part  of  tbe  act  amended,  nor 
does  it  relate  to  subjects  embraced  either  in  the  original 
act  or  as  amended."  An  examination  of  the  Compiled 
Statutes  of  1881  and  1883  shows  that  the  subject  referred 
to  in  article  III  of  chapter  80  is  "refunding  taxes,"  an 
entirely  different  subject. 

In  City  of  Tccitmseh  v.  Phillips y  5  Neb.  305,  the  act 
under  consideration  undertook  to  exempt  cities  which 
had  collected  moneys  from  licenses  for  the  sale  of  intoxi- 
cating liquors,  and  which  had  exix^uded  the  same,  from 
paying  the  money  over  to  tlie  county  treasurer.  By  the 
section  of  the  act  in  question  they  were  declared  "hereby 
ex<merated   from  any  and   all  liability   therc^for."     The 
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title  of  the  act  in  no  way  indicated  this  section*  It  was 
lield  that  the  section  was  void.  The  case  of  White  v.  City 
of  Lincoln,  5  Neb.  505,  presented  the  same  question  as  in 
the  former  case  of  City  of  Tecumseh  v.  Phillips. 

In  Burlington  d  M.  R,  R.  Co.  v.  Saunders  County^  9 
Neb.  507,  the  title  of  the  act  to  be  considered  was  "An  act 
to  amend  *An  act  to  provide  for  the  registration  of  pre- 
cinct or  township  and  school  district  bonds.'  '•'  This  act 
is  also  contained  in  the  laws  of  1875,  p.  185.  It  wa« 
sought  to  change  the  former  statute  by  this  amendment  so 
as  to  read:  "It  shall  be  the  duty  of  the  board  of  county 
commissioners  in  each  county  to  levy  annually  ai>on  all 
the  taxable  property  in  each  precinct  or  township  and 
school  district  in  such  county  a  tax  sufficient  to  pay  the 
interest  accruing  upon  any  bonds  issued  by  such  precinct, 
tovraship,  or  school  district,  and  to  provide  a  sinking  fund 
for  the  final  redemption  of  the  same ;  such  levy  to  be  made 
with  the  annual  levy  of  the  county,  and  the  taxes  col- 
lected witli  other  taxes,  and,  when  collected,  shall  be  and 
remain  in  the  hands  of  the  county  treasurer  a  specific 
fund  for  the  payment  of  the  interest  upon  such  bonds,  and 
for  the  final  payment  of  the  same  at  maturity.'^  It  was 
held  that  the  foregoing  matter  was  void  because  of  the 
fact  that  the  title  only  provided  for  the  registration  of 
the  bonds. 

In  State  v.  TiVbets,  52  Neb.  228,  the  second  point  of 
the  syllabus  reads:  "Wliere  the  title  to  a  bill  is  to  amend 
an  existing  act,  or  a  section  thereof,  no  amendment  is 
l)ermissible  which  is  not  germane  to  the  subject  matter 
of  the  orig'uMiJ  act  or  section  indicated/'  Judge  Norval, 
delivering  the  opinion  of  the  court  in  the  same  case,  said: 
'^It  has  been  uniformly  decided  that  tlie  provision  of  the 
constitution  is  mandatory,  and  that  the  courts  will  not 
declare  a  statute  unconstitutional  unless  it  is  clearly  so.'' 
He  also  said:  "The  purpose  of  the  constitutional  pro- 
vision *  *  *  is  to  give  notice,  through  the  title  of  the 
hilly  to  the  members  of  the  legislature  and  the  public,  of 
the  subject  matter  of  the  projected  law, — in  other  words. 
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that  the  title  should  clearly  indicate  the  legislation  em- 
braced in  the  bill."  He  also  said:  "While  the  require- 
ment^  of  this  clause  of  the  constitution  are  mandatory, 
they  are  not  to  be  exactlngly  enforced,  or  in  such  a  man- 
ner as  to  hamper  or  cripple  legislation.  The  title  to  a 
bill  may  be  general,  and  it  is  not  essential  that  it  specify 
every  clause  in  the  proposed  statute." 

In  Ives  V.  NorriSy  13  Neb.  252,  it  was  held  that  the  title 
to  "An  act  regulating  the  herding  and  driving  of  stock" 
was  not  broad  and  comprehensive  enough  to  sustain  a 
provision  giving  damages  for  the  castration  of  animals. 
Tn  that  case  there  was  an  action  to  recover  the  value  of 
a  grade  Durham  bull  alleged  to  have  been  castrated  by  the 
plaintiff.  On  a  trial  in  the  county  court  there  was  a  ver- 
dict and  a  judgment  for  the  defendant.  The  case  was 
taken  to  the  district  court  on  error  and  the  judgment 
affirmed.  The  section  under  consideration  provided: 
"No  stallion  over  the  age  of  18  months,  nor  any  Mexican, 
Texan  or  Clierokee  bull  over  the  age  of  10  months,  nor 
any  Mexican  ram  over  the  age  of  8  months,  shall  be 
permitted  to  run  at  large  in  the  state  of  Nebraska."  The 
remainder  of  the  section  provided  that  the  owner  or  per- 
son in  charge  of  such  animals  was  prohibited  from  per- 
mitting them  to  run  at  large,  and  that  such  person  might 
be  fined,  and  further  provided:  "It  shall  be  lawful  for 
any  person  to  castrate  or  cause  to  be  castrated  any  such 
animal  running  at  large."  ConcerDing  this  act,  it  Avas 
held  that  the  title  of  the  act  must  express  the  subject 
of  the  bill;  also,  that,  "if  the  bill  have  but  one  general 
object  wliich  is  fairly  expressed  in  the  title,"  it  will  be 
sufficient — giving  many  citations. 

In  Ex  parte  Thomason,  16  Neb.  239,  it  was  held  that 
"an  act  to  prevent  the  fraudulent  tran^sfer  of  personal 
property"  was  too  restrictive  in  its  title  to  include  legis- 
lation making  it  a  crime  to  remove  mortgaged  property 
out  of  the  county. 

In  Uolmherff  v.  IIuncl:,  16  Neb.  337,  it  was  held  that, 
under  the  title  "An  act  to  provide  for  the  organization, 
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government,  and  powers  of  certain  cities^"  the  legislature 
could  not  invest  police  courts  with  a  concurrent  and  co- 
extensive jurisdiction,  with  county  courts  in  ordinary  civil 
cases. 

In  Tcyiizalin  v.  City  of  Omaha,  25  Neb.  817,  it  was  held 
that  the  title  "An  act  to  incorporate  cities  of  the  first 
class  and  regulating  their  duties,  powers  and  government" 
did  not  permit  a  provision  in  the  act  forbidding  the  grant- 
ing of  injunctions  to  restrain  the  levy  and  collection  of  a 
special  tax  or  the  assessment  to  pay  tlie  cost  of  a  city  im- 
provement. 

In  State  v,  Holcomh,  4G  Neb.  612,  it  was  held  that  sec- 
tion 5,  ch.  GG,  laws  181)5,  providing  for  the  leasing  of  con- 
vict labor,  was  in  conflict  with  the  clause  of  the  consti- 
tution requiring  the  subjects  of  acts  to  be  clearly  expressed 
in  their  title. 

In  FiHh  V.  Stoclidnle,  111  Midi.  46,  the  title  of  the  act 
was  "An  act  to  amend  section  1  of  act  No.  159,  session 
laws  of  1891,  entitled  ^An  act  to  regulate  the  taking  and 
catching  of  fish  in  the  inland  v'dtcrs  of  this  state.' "  The 
actual  title  to  tlie  act  aiiunided  read  as  follows:  "An  act 
to  regulate  the  taking  and  catching  of  fisli  in  the  inland 
lakes  of  this  state."  It  will  be  seen  that  there  was  no 
such  act  as  the  one  described  in  tlie  title  to  the  amending 
act.  In  the  act  to  be  ameiuled  occurs  the  word  "lakes," 
and  in  the  amendatory  act  the  title  of  the  act  to  be 
amended  contains  the  word  "waters"  in  the  place  .of 
"lakes."  The  Michigan  court  held  that  the  title  gave  no 
notice  to  the  legislators  or  to  tlie  people  that  the  bill  pro- 
vided that  the  provisicms  of  the  original  act  should  be 
extended  to  other  subjects. 

In  New  York  &  (?.  L.  R,  Co,  v.  Inhabitants  of  Mont- 
clair,  47  N.  J.  Eq.  591,  there  was  an  appeal  from  a  decree 
overruling  a  demurrer  to  a  bill.  The  bill  was  filed  by  the 
inhabitants  of  the  township  of  Montclair  to  compel  the 
railroad  to  construct  a  bridge  across  a  cut  alleged  to  im- 
pede the  public  travel  along  a  public  road  within  the 
township.     One  of  the  questions  involved  was  the  consti- 
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tutionality  of  the  act  under  which  the  action  of  the  court 
was  invoked.  The  title  of  the  act  was  "An  act  entitled  ^A 
supplement  to  an  act  entitled  "An  act  to  authorize  the 
formation  of  railroad  corporations  and  regulate  the  sjuue/' 
approved  April  2,  1873/  which  supplement  was  approved 
March  31,  1882."  The  court  said:  "It  is  perceived  that, 
while  the  act  does  not  purport  to  be  a  supplement  to  the 
supplement  of  March  31,  1882,  its  effect  is  to  leave  the 
impression  that  it  is  a  supi)lement  to  the  earlier  supple- 
ment. Any  person  reading  the  title  to  the  act  would  con- 
clude that  the  subject  of  the  statute  was  the  same  as  that 
involved  in  the  act  of  March  31,  1882."  The  court  then 
said  that  the  act  last  mentioned  "deals  with  a  subject  en- 
tirely foreign  to  the  subject  matter  of  the  present  statute. 
The  act  of  March  31,  1882,  ♦  ♦  ♦  deals  with  the  reduc- 
tion of  the  capital  stock  of  railroad  companies  under  cer- 
tain conditions.  It  is  too  obvious  for  argument  that  the 
title  was  entirely  misleading.  ♦  ♦  ♦  For  this  reason 
the  act  is  void." 

Along  the  same  line  is  the  case  of  Jfarprr  t\  State^  109 
Ala,  28,  19  So.  857.  In  that  case  an  act  entitled  "An  act 
to  amend  an  act  for  the  trial  of  misdemeanors  in  Slielby 
county,  approved  February  12,  1891,"  was  held  to  conflict 
with  the  constitution  of  Alabama  providing  that  "each 
law  shall  contain  but  one  subject,  which  shall  be  clearly 
expresvsed  in  the  title."  The  trouble  with  the  amended 
act  was  that  it  provided  for  the  trial  pf  feh)nies,  some- 
tiling  not  included  by  the  title. 

In  State  17.  Tibhcts,  supra,  this  court  laid  down  the  fol- 
lowing rules:  "Under  the  autliorities  the  following  prop- 
ositions governing  the  enactment  of  laws  are  embraced 
in  section  11,  article  3  of  the  constituticm:  First.  A 
])lurality  of  subjects  is  prolnbited.  F^ocond.  The  title  of 
an  act  must  fairly  exi)ress  tbe  subject  of  legislation. 
Third.  Matters  can  only  be  included  in  an  amendatory 
bill  which  are  germ.aiie  to  the  original  act.  Fourth.  An 
:\Qt  not  complete  in  itself,  but  which  is  clearly  amendatory 
in  its  character  and  scope,  must  set  forth  the  section  or 


! 


S78  NEBRASKA  REPORTS.  [Vol.  91 


State  V.  Barton. 


sections  as  amended,  and  repeal  the  original  section  or 
sections."  Authorities  are  cited  in  support  of  the  prop- 
ositions stated.  Applying  the  rules  herein  laid  down  to 
the  instant  case,  can  it  be  said  that  any  of  these  rules  are 
violated?  Concerning  the  contention  that  the  title  of  the 
act  does  not  fairly  express  the  subject  of  legislation,  we 
say  tliat  the  amendment  offered  was  an  amendment  to  the 
educational  system  of  the  state.  It  did  not  purport  to  be 
an  amendment  alone  of  a  pai'ticular  section,  but  it  amended 
three  se(*tions  of  subdivision  XIV,  of  chapter  44,  of  the 
Consolidated  Statutes  of  1891.  At  the  time  it  did  so,  said 
rhapter  44  contained  the  whole  educational  system  of 
Nebraska,  and  the  act  in  question  amended  tliat  system, 
and  it  amended  a  statute  book  that  had  been  recognized 
by  the  legislature,  known  as  the  Consolidated  Statutes 
of  Nebraska. 

In  State  v.  Tibhets,  supra ^  the  court  quoted  from  the 
brief  of  counsel :  "The  rule  that  an  amended  section  must 
ho  germane  to  the  original  section  amended  is  not  a  rule 
establislied  by  constitutional  authority,  but  is  one  which 
necessarily  arises  from  a  compliance  with  the  above  named 
constitutional  provision;  and  it  simply  arises  from  the 
fact  that  when  a  section  is  amended  it  is  supposed  to 
stand  by  itself  in  its  amendment,  to  take  unto  itself  a 
title  which  the  subject  matter  of  this  section  will  allow 
and  must  be  confined  to  a  certain  object.  That  an 
amended  section  must  be  germane  to  tlie  section  amended 
does  not  mean  that  it  must  be  confined  to  the  same  limits; 
that  it  cannot  be  enlarged  and  extended  beyond  the  limits 
of  the  original  section.  It  only  means  that  it  must  be 
confined  to  the  same  subject  matter,  or  have  the  same 
object  in  view,  nnd  this  subject  matter  or  object  may  be 
general  in  its  nature.  So  long  as  the  legislature  fairly 
ccmfines  itself  to  the  object  of  the  originjjl  section  it  is 
sufficient."  Now,  concerning  this  argument  made  by 
counsel,  Judge  Nouval  said  in  the  opinion:  "'^But  it  did 
not  so  confine  itself  in  this  case."  Here  is  seemingly  a 
recognition  of  the  proper  rule.     If  this  rule  is  applied  to 
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it  would  seem  that  it  must  be  held  that 
relate  back  to  tbe  original  title  of  the 
act  to  establish  a  system  of  public  in- 
state of  Nebraska,"  and  under  which 
I  sotiglit  to  be  done  in  this  case  might  be  . 

Whisenand,  88  Neb.  640,  it  was  con- 
re  the  name  of  the  school  district  was 
rict  of  Harvard,  in  the  County  of  Clay, 
Nebraska"  as  fixe<l  by  statute,  and  the 
was  "Hairard  School  District  No.  11, 
iraska,"  the  variation  was  material.  The 
objection:  "This  objection,  in  the  Itglit 
of  farts,  is  too  technical  for  considera- 
;  s;iid  (if  tliis:  "We  thiuk  it  would  be 
lat'  to  bold  tliat  such  use  would  invali- 
ings  taken  by  the  board  of  a  Bchool  dis- 
iin  in  that  case  seemingly  tends  to  show 
X  of  tliis  c<uirt  that  it  is  no  part  of  its 
■n  tliat  which  the  people  have  built  up 
■  of  time,  labor  and  money,  coupled  witli 
t  at  lcjj;islation.  This  view  is  seemingly 
hat  tbe  ccrart  further  said:  "That  tlie 
>n  of  said  district  liave.  since  May,  1887, 
tondcnts  of  public  inKtniction  for  vari- 
e,  in  one  instance  for  the  period  of  three 
ion  hna  ever  been  instituted  by  plaintiffs 
)r  by  the  state  to  question  the  right  of 
perate  under  subdivision  XIV,  ch.  79, 
nd  no  written  objection  thereto  lias  over 
my  county  superintendent  or  with  the 
>n  of  said  school  district;  •  •  •  that 
ecu  residents  and  taxpayers  and  legal 
strict  for  from  6  to  23  years.  It  thus 
Hcliool  district  has  been  in  existence  and 
ation  pel-funning  all  the  functions  and 
for  over  23  years,  without  any  objection 
e  or  by  any  resident,  legal  voter  or  tax- 
•ict."  ' 
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Mr.  Pettis,  who  objects  to  registering  the  bonds,  in 
his  brief  as  amicus  curiw  says  tliat  the  same  rule  does 
not  apply  where  the  attempt  is  to  amend  a  specific  section 
as  where  the  attempt  is  made  to  ajiiend  a  chapter.  And 
he  says :  "Nor  does  the  same  rule  apply  as  in  cases  where 
the  title  is  ^An  act  to  amend  chapter  79  of  the  Compiled 
Statutes  for  the  year  1909,  and  to  repeal  certain  speci- 
fied sections  thereof.' "  Now,  he  says  in  such  a  title  as 
that,  in  such  a  case,  it  may  be  well  said  that  that  title  is 
broad  enough  to  i)ermit  by  way  of  amendment  the  addition 
of  any  new  matter  which  miglit  have  been  included  under 
the  original  title.  He  also  says:  "It  will  be  conceded 
that  usually  the  people  have  no  knowledge  of  what  is  be- 
fore tlie  legislature,  except  what  may  be  acquired  from 
the  custom  of  the  press  in  publishing  the  titles  of  the 
several  bills  as  they  are  introduced.  Very  rarely  indeed 
is  the  full  text  of  a  bill  published  by  the  press,  and,  of 
course,  until  tlie  legislature  is  over  the  session  laws  are 
not  available."  He  thou  says:  "Would  they  (the  people) 
have  any  idea  of  notice  that  the  legislature  proposed  to 
provide  for  the  calling  of  an  election,  fixing  the  rate  of 
interest  which  a  bond  might  carry,  and  to  confer  a  power 
to  borrow  money  and  issue  bonds  in  an  unlimited  amount, 
etc?"  Continuing  he  says:  "If,  however,  the  title  w^as  an 
net  to  amend  a  previ(ms  act,  as  for  inst^mce  chapter  79, 
l^nvs  of  1909,  then  thev  would  have  fair  notice  that  the 
legislature  niiglit  be  proposing  to  make  radical  changes  in 
the  entire  law  and  that  it  behooved  tliem  to  watch  out." 
In  the  careful  l)rief  which  Mr.  Pettis  has  filed  in  the  case, 
he  has  soeiningly  admitted  tlie  force  of  the  proposition 
that  there  is  no  deception  if  the  matter  proposed  to  be 
jimended  is  made  a  part  of  the  educational  system  of  the 
stat(\  Courts  may  not  be  expected  to  look  with  favor 
upon  an  attack  of  a  purely  technical  nature  if  there  has 
been  a  substantial  c()m])liance  with  the  main  purpose  of 
the  law.  In  this  case  since  1893  the  section  referred  t<) 
has  been  amended  from  time  to  time,  and  it  provides  at 
the  present  time  for  the  issue  of  bonds  verv'  much  as  it  did 
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after  it  had  been  amended  by  the  act  of  1893  which  pro- 
vided for  their  Lssue.  If  this  was  objectionable  it  slioiild 
have  been  attacked  long  ago.  It  is  an  integral  part  of 
the  educational  system  of  the  laws  of  the  state.  To  de- 
clare it  unconstitutional  and  void  is  to  unsettle  and  de- 
preciate the  value  of  school  securities  in  our  state.  It 
would  seem  tliat  tlie  brief  of  counsel  who  appears  as  the 
friend  of  the  court  to  assist  the  attornev  general  is  an 
admission  of  the  fact  that  there  may  have  been  no  decej)- 
tion  of  the  public  or  of  the  legislature  by  the  use  of  the 
title  employed  to  designate  the  amendment  made  in  1893. 
By  looking  at  chapter  79  of  the  Compiled  Statutes  of 
1881  the  person  who  looked  saw  tlie  heading  "Chapter  79. 
Schools."  When  the  same  person  looked  at  cliapter  44 
of  the  "Consolidated  Statutes  of  1891"  he  saw  the  head- 
ing "Public  Instruction.  Schools."  He  further  saw, 
when  he  looked  at  tlie  last  menticmed  book,  "Consolidated 
Statutes  of  1891,"  that  the  book  was  certified  by  the  secre- 
tary of  state,  and  by  J.  E.  Cobbey,  who  seems  to  have  been 
"appointed  by  the  legislature  of  the  state  of  Nebraska  to 
compile,  annotate,  edit,  and  publish  all  the  general  laws 
of  the  state  now  in  force,"  and  saw  that  he  certified  "that 
the  laws  contained  in  this  volume  are  true  and  accurate 
copies  of  the  originals,  as  shown  by  the  Revised  Statutes 
of  1866,  and  the  original  rolls  now  on  file  in  the  ofi&ce  of 
the  secretary  of  state." 

The  amendment  of  1893  put  into  section  24  and 
into  the  act  to  which  the  section  belonged  the  provisions 
concerning  the  issue  of  bonds  for  the  use  of  the  district. 
The  first  amendment  of  section  24,  after  that  provision  of 
1893  was  put  into  it,  adopted  the  provision  as  it  found  it. 
Section  24, as  it  appeared  in  subdivision  XIV,ch.79,  Comp. 
St.  1893,  and  in  the  session  laws  of  1893,  ch.  31,  contained 
the  provision  concerning  the  issue  of  school  bonds.  It 
was  put  into  the  session  laws  of  1893  under  the  title  "An 
act  to  amend  sections  3706,  3721  and  3722,  of  subdivision 
XIV,  of  chapter  44,  of  the  Consolidated  Statutes  of  Ne- 
braska,  and  to  repeal  the  original  sections  amended." 
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Section  3722,  referred  to  as  being  in  the  Consolidated 
Statutes  of  Nebraska,  corresponds  to  section  24  of  the 
Compiled  Statutes  of  1893,  ^nd  for  two  years  before  the 
meeting  of  the  next  legislature  this  act  was  published  as 
a  part  of  the  educational  system  of  the  state  in  the  session 
laws  and  in  the  other  publications  containing  the  statutes 
of  the  state.  The  residents  of  the  district  and  the  mem- 
bers of  the  legislature  could  all  see  the  section  with  the 
provision  in  it  to  issue  bonds.  When  section  3722  was 
amended  by  the  passage  of  the  act  of  1893,  it  was  amended 
under  a  title  that  could  not  have  deceived  any  one,  be- 
cause it  appeared  as  subdivision  XIV,  of  chapter  44,  of 
the  Consolidated  Statutes  of  Nebraska,  which  contained 
the  whole  educational  system  of  the  state.  We  call  at- 
tention to  the  fact  that  tlie  act  of  1893  changed  the  limi- 
tation of  taxation  for  general  school  purposes  from  2  per 
cent,  to  15  mills,  which,  of  course,  was  within  the  title 
and  was  valid  legislation,  and  on  account  of  its  change 
and  in  lieu  of  the  5  mills'  reduction  the  act  prQvided  that 
the  board  might  borrow  money  and  issue  bonds  therefor. 
Under  the  title  which  was  to  amend  section  24,  which 
then  contained  a  limitation  of  2  per  cent,  upon  the  power 
of  taxation,  the  legislature  changed  the  manner  of  rais- 
ing the  amount  so  limited,  providing  that  a  part  thereof 
might  be  raised  as  tlierotofore  had  been  done,  and  that 
he  remainder  thereof  might  be  raised  by  issuing  bonds 
in  lieu  of  a  direct  lew. 

In  1897  the  legislature  passed  an  act  entitled  "An  act  to 
amend  section  24,  chapter  79,  subdivision  XIV,  of  the 
Compiled  Statutes,  1895,  to  provide  for  the  exclusion  of 
school  bond  taxes  in  the  computation  of  the  aggregate 
school  taxes  under  the  provisions  of  this  act,  and  to  re- 
peal section  24,  chapter  79,  subdivision  XIV,  of  tlie  Com- 
piled Statutes  of  1895."  Laws  1897,  ch.  70.  This  title,  it 
Avill  be  noticed,  mentions  school  bonds  and  the  section 
of  the  Compiled  Statutes  referred  to,  as  the  section  ap- 
peared in  the  statutes  of  1895.  Section  24,  as  it  appeared 
in  the  statutes  of  1895,  had  prefixed  to  it  as  head  words, 
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"Limitation  of  Taxation.  Bonds."  The  section  also  ap- 
peared under  "Subdivision  XIV.  Schools  in  Cities.-' 
This  section,  so  fonned,  went  into  the  Compiled  Statutes 
of  1901  as  section  24,  subd.  XIV,  ch.  79.  If  the  laws 
which  were  enacted  prior  to  1901  amending  this  section 
are  unconstitutional  as  far  as  they  authorized  the  issuing 
of  bonds,  the  section,  as  it  existed  before  the  act  of  1897, 
was  repealed  by  that  act  and  tlie  substance  thereof  re- 
enacted.  There  can  be  no  doubt  then,  whatever  may  be 
thought  of  the  prior  legislation  referred  to,  that  at  least 
a  part  of  the  section,  as  it  appeared  in  the  Compiled 
Statutes  of  1901,  was  valid.  Under  the  conditions  wliicli 
we  have  recited,  the  legislature  miglit  well  have  suppose^l 
the  whole  section  constitutional.  In  1903  the  legislature, 
regarding  the  section  as  valid  as  it  appeared  in  the  Com- 
piled Statutes  (for  we  must  ui)hold  acts  of  the  legisla- 
ture if  it  is  reasonably  possible  to  do  so)  enacted  a  statute 
entitled  "An  act  to  amend  section  24,  of  subdivision  XIV, 
chapter  79,  Compiled  Statutes  of  Nebraska,  and  to  repeal 
said  original  section."  Laws  1903,  ch.  94.  The  purpose 
of  the  constitutional  jjrovision  in  question  is  to  prevent 
surreptitious  legislation;  to  enable  all  members  of  the 
legislature  to  know  from  the  title  of  the  proposed  law 
what  general  subject  it  intended  to  legislate  upon.  Would 
the  fact,  if  it  were  a  fact  that  some  part  of  the  section 
named  in  the  title  of  the  act  might,  by  strict  construction, 
be  found  unconstitutional  prevent  the  lawmakers  from 
taking  notice  that  it  was  intended  to  legislate  upon  the 
general  subject' of  the  section  as  it  appeared  in  the  author- 
ized compilation  of  the  laws?  We  do  not  think  we  ought 
to  give  such  a  meaning  to  the  rule  announced  in  Miller  v, 
Hurford^  supra.  If  tlie  title  is  such  that  it  must  neces- 
sarily call  attention  to  the  general  subject  of  the  pro- 
posed legislation,  it  cannot  be  said  tliat  the  subject  is  not 
expressed  in  the  title,  when  we  consider  the  purpose  of 
the  constitutional _ro(]uirement  and  the  evil  it  was  de- 
signed to  remedy.  Tlie  amendment  of  1903  was  germane 
to  the  section  of  the  Compiled  Statutes  named  in  the  title, 
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within  the  meaning  of  the  rule  in  Miller  v.  Hurford. 
supra.  The  section  so  amended  is  now  section  24,  subd. 
XIV,  ch.  79,  Comp.  St.  1911. 

There  can  be  no  doubt  that  the  legislature  intended  to 
provide  a  law^  to  enable  school  districts  containing  cities 
to  borrow  money  according  to  their  needs.  For  18  years 
said  section  24  has  been  acted  upon  by  all  the  city  school 
districts  in  the  state,  except  the  metropolitan  city  school 
districts  and  thov«ie  districts  containing  cities  having  a 
population  of  from  25,000  to  40,000.  Concerning  th(* 
latter  class,  it  should  be  said  that  the  legislature  of  190.'5 
passed  an  act  almost  identical  with  said  section  24  and 
in  almost  the  same  words.  Laws  1903,  ch.  98,  sec.  27 
(Comp.  St.  1903,  ch.  79,  subd.  14a,  sec.  27).  This  action 
clearly  shows  the  puriK)se  of  the  legislature  to  authorize 
school  districts  to  borrow  money  by  issuing  their  bonds; 
unless  the  amendments  made  to  section  24  have  enabled 
it  to  become  a  valid  law,  then  all  the  school  districts  in 
the  state  containing  a  city  of  more  than  1,500  inhabitants 
and  less  than  25,000  are  left  without  any  way  to  issue 
bonds  and  borrow  money.  Every  reasonable  intendment 
is  in  favor  of  the  constitutionality  of  section  24.  It  should 
be  held  valid  unless  it  clearly  violates  the  spirit  of  the 
constitutional  limitation.  There  is  perhaps  little  tend- 
ency at  the  present  time  to  substitute  the  will  of  the  judges 
for  the  expression  of  the  people  through  their  representa- 
tives in  legislative  session  assembled.  What  the  legisla- 
ture declares  to  be  the  law  should  be  accepted  as  such  by 
the  courts  unless  there  is  a  clear  disregard  of  constitu- 
tional restrictions. 

In  State  v.  Board  of  Control^  85  Minn.  165,  the  legisla- 
ture had  passed  an  act  under  a  title  which  reads,  "An  act 
to  create  a  state  board  of  control,  and  to  provide  for  tlie 
management  and  control  of  the  charitable,  reformatory 
and  penal  institutions  of  the  state,  and  to  make  an  appro- 
priation therefor,  and  to  abolish  the  state  board  of  cor- 
rections and  charities."  The  state  normal  schools  of 
Minnesota   were   placed  under   the  management  of  the 
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board  of  control,  aud  a  member  of  the  normal  scli(x>l 
board  objected,  and  on  his  relation  the  attorney  general 
brought  quo  warranto  to  test  the  right  of  the  board  of 
control  to  manage  the  financial  affairs  of  the  normal 
schools  of  the  state.  It  was  claimed  by  the  attorney 
general  that  the  statute  creating  a  "Sta<^>  Board  of  Con- 
trol," so  far  as  it  related  to  nonnal  schools,  wiis  in  viola- 
tion of  section  27,  article  4  of  the  state  constitution,  pro- 
viding that  "no  law  shall  embrace  more  than  one  subject, 
which  shall  be  expressed  in  its  title."  The  Minnesota 
court  prepared  and  delivered  an  exhaustive  opinion  hold- 
ing that  normal  schools  were  within  the  title  of  the  act 
and  that  the  act  was  valid.  The  court  laid  down  the  fol- 
lowing rules  set  forth  in  the  first  paragraph  of  the  sylla- 
bus: "That  every  law  is  presumed  to  be  valid;  that  this 
provision  of  the  constitution  is  to  be  liberally  construed, 
and  all  doubts  resolved  in  favor  of  the  law;  that  the  title 
should  also  be  liberally  construed,  giving  to  its  general 
words  paramount  weight;  that  it  is  not  essential  that  the 
best  or  even  accurate  words  in  the  title  be  emph  yed,  but 
the  remedy  to  be  secured  and  mischief  avoided  furnishes 
the  best  test  of  its  sufficiency  to  prevent  such  title  from 
being  made  a  cloak  or  artifice  to  distract  attention  from 
the  substance  of  the  act,  provided  the  title  be  fairly  sug- 
gestive, and  not  foreign  to  the  purpose  of  the  statute/' 
In  the  body  of  the  opinion  the  court  say :  "The  duty  of 
a  court  to  set  aside  a  statute  because  it  is  invalid  is 
peculiarly  an  incident  of  our  national  and  state  policy." 
The  court  quote  from  the  opinions  of  Chief  Justice 
Shaw  in  In  re  Wellington,  16  Pick.  (^Mass.)  87,  26  Am. 
Dec.  631,  Chief  Justice  Mai-shall  in  Fletcher  v.  Peck,  6 
Cranch  (U.  S.)  87,  Mr.  Justice  Washington  in  Ogden  i\ 
Haunders,  12  Wheat.  (U.  S.)  *213,  Mr.  Justice  Cornell  in 
Curryer  v.  Merrill,  25  ;Minn.  1,  33  Am.  Rep.  450,  and 
Chief  Justice  GilfiUan  in  Woodruff  v,  Tonm  of  Olendnlr., 
26  Minn.  78.  Chief  Justice  Shaw  said :  "When  calle<l 
upon  to  pronounce  the  invalidity  of  an  act  of  legislation 
passed  with  all  the  forms  and  solemnities  requisite  to 
28 
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give  it  the  force  of  law,  courts  will  approach  the  question 
with  great  caution,  examine  it  in  every  possible  aspect, 
and  ponder  upon  it  as  long  as  deliberation  and  patient 
attention  can  throw  any  new  light  on  the  subject,  and 
never  declare  a  statute  void,  unless  the  nullity  and  in- 
validity of  the  tct  are  placed,  in  their  judgment,  beyond 
reasonable  doubt."  Chief  Justice  Marshall  said:  "The 
question  whether  a  law  be  void  for  its  repugnancy  to  the 
constitution  is  at  all'  times  a  question  of  much  delicacy, 
which  ought  seldom,  if  ever,  to  he  decided  in  the  affirma- 
tive  in  a  doubtful  case  J'  Mr.  Justice  Washington  said: 
"If  I  could  rest  my  opinion  in  favor  of  the  constitution- 
aliiy  of  the  law  on  which  the  question  arises  on  no  other 
ground  than  this  doubt,  ♦  ♦  ♦  that  alone  would,  in 
my  estimation,  be  a  satisfactory  vindication  of  it."  Mr. 
Justice  Cornell  said :  "Plenary  legislative  power  is  there- 
fore the  rule,  while  w^ant  of  it  is  the  exception.  As  a 
sequence  it  logically  foUow^s  tliat  every  statute  duly 
passed  by  the  state  legislature  is  i)resumably  valid,  and 
this  presumption  is  conclusive  unless  it  affirmatively  ap- 
pears to  be  in  conflict  with  some  provision  of  the  fedenil 
or  state  constitution;  and,  in  order  to  justify  a  court  in 
pronouncing  it  invalid  because  of  its  violation  of  some 
clause  of  the  state  constitution,  its  repugnancy  therewith 
must  be  so  ^clear,  plain  and  palpable'  as  to  leave  no  rea- 
sonable doubt  or  hesitation  upon  the  judicial  mind." 
Chief  Justice  GilfiUan  said:  "There  is  no  express  pro- 
vision to  that  effect.  But,  rather  than  hold  the  law  to 
be  void,  the  court  will  find  sucli  i)rovision  by  implication, 
if  the  act  will  admit  of  such  construction,"  to  sustain  it. 
The  objection  to  these  bonds  because  of  alleged  uncon- 
stitutionality of  attempted  legislation  presents  a  verj^ 
important  question.  Tlie  subdivision  as  amended  applies 
to  many  cities  of  the  state.  If  that  part  of  section  24,  as 
it  now  appears,  wliich  authorizes  the  issue  of  bonds  is 
held  unconstitutional,  very  many  outstanding  bond  issues 
will  be  invalidated.  Before  leaving  the  consideration  of 
tliis  part  of  the  case,  it  may  be  proper  to  say  that  the 
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constitutional  inhibition  does  not  seem  to  have  been  dis- 
regarded in  it«  purpose,  because  there  is  no  evidence  of 
surreptitious  legislation,  and  the  statute  sought  to  be 
attacked  has  been  in  use  without  question  for  eighteen 
years.  Succeeding  legislatures  have  recognized  and 
amended  it.  We  hold  that  the  rule  stat  i  in  the  syllabus 
in  Miller  v.  Hurford^  11  Neb.  377,  is  generally  applicable. 
If  there  is  nothing  to  indicate  the  subject  of  the  proposed 
legislation  except  the  language  of  the  section  named  in 
the  title,  the  rule  stated  will  apply.  The  constitutional 
provision  requires  that  the  title  of  the  act  shall  be  such 
as  to  inform  the  members  of  the  legislature  upon  what 
subject  it  is  proposed  to  legislate  in  the  act,  but  it  is  not 
indispensable  that  the  title  shall  recite  all  the  details  of 
the  proposed  legislation.  The  legislature  has  amended 
this  section  many  times  since  the  authority  to  issue  bonds 
has  been  incorporated  therein  and  under  proper  titles, 
so  that  the  legislature  has  been  apprised  of  the  purpose 
intended.  The  amendments  of  the  section  made  in  1901, 
1903,  and  1911  each  repealed  as  it  was  made  the  precc^l- 
ing  amendment,  and  Anally  left  the  section  as  it  at  present 
exista  As  these  amendments  were  within  the  title  of  the 
original  act,  they  each  became  valid  as  made,  and  the  last 
amendment  leaves  the  present  section  in  force  as  if  it  had 
been  included  in  the  original  act  of  1881  or  in  the  title 
of  any  subsequent  amending  act.  To  refuse  to  adopt  this 
view  is  to  leave  this  school  district  and  others  of  the  same 
class  without  the  means  to  borrow  money  for  needed 
buildings,  and  it  unsettles  and  depreciates  the  value  of 
school  bonds  approximating  two  millions  of  dollars. 

We  hold  that  section  24  is  valid,  and  that  the  issue  of 
the  bonds  thereunder  was  not  forbidden. 

With  respect  to  the  contention  that  the  amendments 
were  void  because  they  did  not  contain  sections  2,  3,  4. 
and  5  of  subdivision  15  of  the  Compiled  Statutes  of  1911, 
it  is  enough  to  say  that  the  subdivision  indicated  simply 
prescribes  a  different  manner  for  issuing  school  bonds, 
and  that  it  does  not  apply  to  the  school  district  of  Lin- 
coln. 
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Concerning  the  question  as  to  where  the  high  school 
building  should  be  located,  and  as  to  whether  there  should 
be  an  annex  to  a  grade  school  building,  it  is  the  view  of 
the  court  that  these  matters  Were  not  necessarily  con- 
nected wuth  the  purpose  to  issue  the  bonds;  that  the 
location  of  the  school  buildings  did  not  in  any  way  de- 
termine whether  the  bonds  should  or  should  not  be  issued. 
There  was  no  dual  proposition.  Hurd  v.  City  of  Fairbury^ 
87  Neb.  745. 

It  is  alleged  in  the  attorney  general's  brief  that  the 
district  court  should  have  held  that  the  election  was  void 
because  the  school  district  takes  in  a  larger  amount  of 
tc  rritory  than  that  covered  by  the  city  of  Lincoln.  It  is 
not  shown  that  any  voters  in  the  territory  outside  of  the 
limits  of  Lincoln  were  prevented  from  casting  their  votes, 
and  no  complaint  is  made  by  any  voter  tliat  he  w^as  denied 
the  privilege  of  voting.  It  would  also  seem  that  this 
question  has  been  disposed  of  in  the  case  of  Kockrow  v. 
Whuseiinndj  supra,  where  the  court  held  that  it  was  not 
the  population  of  the  city  or  the  population  of  the  district 
which  controlled,  but  it  was  the  particular  organization 
of  the  district  which  could  not  subsequently  be  questioned. 
It  w^ould  seem  that  this  question  may  not  properly  be 
raised  except  by  the  voter  or  voters  who  have  been 
wronged;  but,  Avhether  that  be  true  or  not,  no  such  com- 
plaint is  made  in  this  case. 

The  last  point  offered  is  that  the  election  notice  was 
not  published  in  each  of  the  daily  papers  for  the  period 
of  20  days.  The  ansAver  to  that  is  that  the  statutfe  does 
not  require  it.  The  allegatiDn  is  that  the  notice  w^as  pub- 
lished in  a  weekly  pai>er  called  tlie  ^*Trade  Review'^  for 
the  period  of  20  days.  Tliat  is  .  .lough  under  the  statute. 
The  language  is,  "Notice  whereof  shall  be  given  for  at 
least  20  days  in  one  or  more  papers  published  within  the 
district" 

The  judgment  of  the  district  court  is  right,  and  it  is 


Affirmed. 


I 


Vol.91]  JANUARY  TEKM,  1912.  389 


State  V.  Barton. 


Reese,  C.  J.,  not  sitting. 

Rose,  J.,  concurs  in  the  affirmance  only. 

Syllabus  by  Sedgwick,,  J. 

1.  statutes:  Amendment:  Constitutional  Law:  Tittle  of  Act.  The 
rule  stated  In  the  syllabus  in  Miller  v.  Hurford,  11  Neb.  377, 
**When  the  titl^  of  an  act  Is  to  amend  a  particular  section  of  a 
statute,  the  proposed  amendment  must  be  germane  to  the  sub- 
ject matter  of  the  section  sought  to  be  amended  or  It  will  be 
Yold/'  Is  generally  applicable  and  will  be  applied  in  all  cases 
when  there  Is  nothing  to  indicate  the  subject  of  the  proposed 
legislation  except  the  language  of  the  section  named  in  the  title 
of  the  amendatory  act 


8. :   :   :   ,    The  purpose  of  the  constitutional 

limitation  (Const.,  art.  Ill,  sec.  11)  that  the  subject  of  legisla- 
tion must  be  clearly  expressed  in  the  title  of  the  act  is  to  pre- 
vent surreptitious  legislation;  to  enable  members  of  the  legis- 
lature and  others  interested  to  know  from  the  title  of  the  pro- 
posed law  what  general  subject  it  is  intended  to  legislate  upon. 
When  the  title  of  an  act  Is  to  amend  a  particular  section  of  the 
authorized  compilation  of  the  statutes  which  appears  to  be  valid, 
it  is  sufficient  if  the  amendment  is  germane  to  the  section  named 
in  the  title,  although  some  part  of  the  subject  of  such  section 
might  by  a  strict  construction  be  found  unconstitutional. 

3.  Schools  and  School  Districts:    Bonds:    Submission   of  Proposition 

FOR  Issuance.  A  proposition  of  a  school  district  to  issue  bonds 
must  be  submitted  separate  and  distinct  from  any  other  that  is 
not  germane  thereto.  It  is  not  neccssiry  that  it  be  submitted 
at  an  election  at  which  no  other  proposition  is  submitted. 

4.  :    :    .     An  election  upon  a  proposition  to  vote 

bonds  for  a  new  school  building  will  not  be  invalid  because  at 
the  same  election  the  voters  are  asked  to  choose  between  two 
locations  for  the  proposed  building. 

5. :    :    :    VotixVg  District.    When  a  school  district 

includes  a  city  and  also  other  territory,  an  election  to  vote 
bonds  upon  the  property  of  the  district  will  not  be  held  invalid 
because  no  voting  places  are  named  in  the  territory  outside  of 
the  city,  if  the  electors  in  such  territory  are  notified  to  vote  at 
the  nearest  voting  place  in  the  city,  and  it  does  not  appear  that 
any  ©lector  was  prevented  from  voting  at  the  election. 

5, •  :    :    Publication  of  Notice.    The  publication 
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of  the  notice  of  school  district  election  to  vote  bonds  must  be  for 
20  days  prior  to  such  election;  such  publication  in  a  weekly 
paper  of  general  circulation  in  the  district  is  sufficient. 

Sedgwick,  J.,  concurring. 

The  school  district  of  the  city  of  Lincoln  applied  to  the 
district  court  for  Lancaster  county  for  a  writ  of  man- 
damus to  require  tlie  respondent,  Silas  K.  Barton,  as 
auditor  of  public  accounts  of  the.  state  of  Nebraska,  to 
register  the  bonds  in  the  sum  of  |350,00(),  issued  by  the 
district.  Upon  trial  in  the  district  court  the  writ  was 
awiQ'ded  as  prayed,  and  the  respondent  has  api>ealed. 

It  is  contended  that  the  school  district  of  tlie  city  of 
Lincoln  has  no  authority  or  power  to  issue  b(»nils,  the  sec- 
tion of  the  st;itute  under  which  these  bonds  were  issued 
being  unconstitutional.  It  is  also  objected  that  "the 
propositions  submitted  at  said  election'  were  illegal  and 
void  for  the  reason  that  they  were  dual,  if  not  multiform," 
and  that  the  election  on  the  question  of  the  issuance  of 
said  bonds  was  illegal  and  void  for  the  reason  that  the 
school  district  extends  beyond  the  limits  of  the  city  and 
that  in  this  territory  outside  of  the  city  limits  there  were 
no  voting  places  provided  where  the  school  electors  might 
appear  and  vote. 

1.  The  objection  to  these  bonds  because  of  alleged  un- 
constitutionality of  attempted  legislation  presents  a  very 
important  question.  The  subdivision  as  amended  applies 
to  all  cities  of  the  state  which  have  1,500  or  more  inhabit- 
ants with  one  or  two  exceptions.  If  that  part  of  section 
24,  as  it  now  appears,  which  authorizes  the  issue  of  bonds 
is  held  unconstitutional,  very  many  oiitstiuidiug  bond 
issues  will  be  invalidated.  It  is  contended  tliat  section 
24,  subd.  XIV,  ch.  79,  Comp.  St.  1911,  so  far  as  it  at- 
tempts to  authorize  issuing  school  district  bonds,  is  un- 
constitutional. In  1881  the  legislature  enacted  a  com- 
prehensive general  statute  entitled  "An  act  to  establish 
a  system  of  public  instruction  for  the  state  of  Nebraska." 
Laws  1881,  ch.  78.  This  statute,  as  originally  enacted, 
contained   14   subdivisioms.      The   fourteenth    subdivision 
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consisted  of  29  sections,  and  section  24  was  as  follows: 
"That  tlie  aggregate  school  tax  shall  in  no  one  year  exceed 
one  per  cent,  upon  all  the  taxable  property  of  the  district." 
In  1883  this  section  was  amended,  making  the  limit  2  per 
cent,  instead  of  1  per  cent-  In  1891  this  section  appeared 
in  the  Consolidated  Statutes  of  Nebraska  as  section  3722, 
subd.  XIV,  ch.  44;  and  in  1893  the  legislature  passed  an 
act  entitled  "An  act  to  amend  sections  3706,  3721,  and 
3722  of  subdivision  XIV  of  chapter  44  of  the  Consolidated 
Statutes  of  Nebraska,  and  to  repeal  the  original  sections 
amended."  Laws  1893,  ch.  31.  In  this  act  the  section  as 
amended  contains  the  provision  that  the  board  of  educa- 
tion *^may  borrow  money  upon  the  bonds,  which  they  are 
hereby  authorized  and  emj^owered  to  issue,"  it  is  con- 
tended that  this  provision  is  void  as  not  being  within  the 
title  of  tlie  act,  and  that  the  same  objection  exists  to  the 
various  subsequent  attempts  to  amend  this  section. 

In  Miller  v.  Htirford^  11  Neb.  377,  and  in  other  cases, 
the  rule  is  said  to  be  that,  "when  the  title  of  an  act  is  to 
amend  a  particular  section  of  a  statute,  the  proposed 
amendment  must  be  germane  to  the  subject  matter  of  the 
section  sought  to  be  amended  or  it  will  be  void."  It  is 
said  in  the  opinion:  "An  amendment  must  be  genuane 
to  the  subject  matter  of  the  act  or  section  to  be  amended. 
*  *  *  Exi)erience  has  shown  that,  in  the  absence  of 
constitutional  restrictions,  the  rule  at  times  is  liable  to 
be  overthrown,  and  objectionable  and  pernicious  legisla- 
tion is  the  result."  The  opinion  does  not  state  the  title  of 
the  a<!t,  but  assumes  that  the  provision  which  is  held  to  be. 
unconstitutional  was  made  a  part  of  the  section  amended. 
The  title  of  the  act  was  "An  act  to  amend  sections  fifty, 
fifty-one,  seventy-one,  and  one  hundred  and  five  of  an  act 
entitled  *An  act  to  provide  a  system  of  revenue,'  approved 
February  15,  1869,  and  to  make  further  provisions  for 
collecting  revenue."  Laws  1871,  p.  81.  This  title  re- 
fers to  the  general  revenue  act  of  1869,  and  proposes  to 
amend  certain  specified  sections,  "and  to  make  further 
provisicms  for  collecting  revenue."    That  part  of  the  act 
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held  to  be  unconstitutional  appears  to  have  been  intro- 
duced into  the  act  under  the  last  clause  of  the  title,  to 
make  further  provisions  for  collecting  revenue. 

This  rule,  however,  stated  in  the  syllabus  is  generally 
applicable.  If  there  is  nothing  to  indicate  the  subject  of 
tlie  proposed  legislation  except  the  language  of  the  sec- 
tion named  in  the  title,  tlio  rule  stated  will  apply.  The 
constitutional  provision  requires  that  the  title  of  the  act 
shall  be  such  as  to  infoim  the  members  of  the  legislature 
upon  what  subject  it  is  proposed  to  legislate  in  the  act. 
It  is  not  indispensable  tliat  the  title  shall  recite  the  de- 
tails of  the  proposed  legishition.  The  legislature  has 
amended  the  section  now  considered  many  times  since 
the  authority  to  issue  bonds  has  become  incorporated 
therein.  In  1893  this  section  was  amended.  Laws  1893, 
ch.  31.  The  act  changed  the  limitation  of  taxation  for 
general  school  purposes  from  2  per  cent,  to  15  mills,  wliich, 
of  course,  was  within  the  title  and  was  valid  legislation, 
and  on  account  of  this  change,  and  in  lieu  of  the  five 
mills'  reduction,  the  act  provided  that  the  board  might 
borrow  money  and  issue  bonds  therefor.  Under  the  title 
which  was  to  amend  section  24,  which  then  contained  a 
limitation  of  2  i)er  cent,  upon  the  power  of  taxation,  the 
legislature  changed  the  manner  of  raising  the  amount  so 
limited,  providing  that  a  part  thereof  might  be  raised  as 
theretofore  had  been  done,  and  that  an  additional  fund 
might  be  raised  by  issuing  bonds  in  lieu  of  a  direct  levy. 
In  1897  the  legislature  passed  an  act  entitled  "An  act 
to  amend  section  twentj'^-four  (24),  chapter  seventy-nine 
(79),  subdivision  fourteen  (14)  of  the  Compiled  Statutes 
of  1895,  to  provide  for  the  exclusion  of  school  bond  taxes 
in  the  computation  of  the  aggregate  school  taxes  under 
the  provisions  of  this  act,  and  to  repeal  section  twenty- 
four  (24),  chapter  seventy -nine  (79),  subdivision  four- 
teen (14)  of  the  Ctmipiled  Statutes  of  1805."  Laws  1897, 
ch.  70.  The  section  of  the  Compiled  Statutes  referred 
to,  as  it  appeared  in  the  statutes  of  1895,  had  prefixed  to 
it  as  head  words,  "Limitation  of  Taxation :  Bonds."  This 
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section,  so  formed,  went  into  the  Compiled  Statutes  of 
1901  M  section  24,  subd.  XIV,  ch.  79,  and  this  title,  it 
will  be  noticed,  mentions  school  bonds.  If  the  laws 
amending  this  section  which  were  enacted  prior  to  that 
time  were  unconstitutional  as  far  as  they  authorize  the 
issuing  of  bonds,  there  can  be  no  doubt  that  at  least  a 
part  of  the  section,  as  it  appeared  in  the  Compiled  Stat- 
utes of  1901,  was  valid.  Under  tlie  conditions  above 
recited  the .  legislature  might  well  have  supposed  the 
whole  section  constitutional.  It  became  section  24,  subd. 
XIV,  ch,  79,  Comp.  St.  1893.  In  1903  the  legislature, 
regarding  the  section  valid  as  it  api)eared  in  the  Com- 
piled Statutes  (for  we  must  uphold  acts  of  the  legislature 
if  it  is  reasonably  possible  to  do  so),  enacted  a  statute  en- 
titled "An  act  to  amend  section  twenty-four  of  subdivision 
fourteen,  chapter  79,  Compiled  Statutes  of  Nebraska,  and 
to  repeal  said  original  section."    Laws  1903,  ch.  94. 

The  puri)ose  of  the  constitutional  provision  in  ques- 
tion is  to  prevent  surreptitious  legislation;  to  enable  all 
members  of  the  legislature  to  know  from  the  title  of  the 
proposed  law  what  general  subject  it  is  intended  to  legis- 
late upon.  Would  the  fact,  if  it  were  a  fact  that  some  part 
of  the  section  named  in  the  title  of  the  act  of  1893  might  by 
strict  construction  be  found  unconstitutional,  prevent  the 
lawmakers  from  taking  notice  that  it  was  intended  to  legis- 
late upon  the  general  subject  of  the  section  as  it  appeared 
in  the  authorized  compilation  of  the  laws?     We  do  not 
think  we  ought  to  give  such  a  meaning  to  the  rule  an- 
nounced in  Miller  v.  Hurfordy  mipra.    If  the  title  is  sucli 
that  it  must  necessarily  call  attention  to  the  general  sub- 
ject of  the  proposed  legislation,  it  cannot  be  said  that  the 
subject  is  not  expressed  in  the  title,  if  the  purpose  of  the 
constitutional  requirement  and  the  evil  it  was  designed 
to  remedy  is  considered.     The  amendment  of  1903  was 
germane  to  the  section  of  the  Compiled  Statuies  named 
in  the  title,  within  the  meaning  of  the  rule  in  Miller  v, 
Hurford.     The  section  so  amended  is  now  substantially 
the  section  being  considered  and  does  not  violate  the  con- 
stitational  requirement  in  question. 
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2.  The  abstra(*t  contains  the  published  notice  of  the 
election,  from  which  it  appears  that  the  proposition  sub- 
mitted was:     "Sliall  the  board  of  education  of  said  dis- 
trict have  power  to  borrow  money  and  pledge  the  property 
of  said  district  upon  its  bonds,  and  to  issue  and  negotiate 
said  bonds  in  the  sum  of  $350,000,  to  be  used"  for  three 
several  puiiK)ses.     The  first  purpose  stated  in  the  notice 
was   "erecting  and  completing  a  high  school  building," 
and  the  notice  stated  that  this  building  was  "to  be  located 
on  the  place  and  upon  the  site  to  be  selected  by  the  elec- 
tors at  said  election."     The  notice  further  stated  that 
there  would  be  two  places  voted  upon,  and  the  places 
were   specifi(»d  in  the  notice.     The   second  purpose   for 
wliicli  the  proc(  eds  of  the  bonds  were  to  be  used,  as  st4it<*d 
in  tlie  noti(*e,  was  "for  erecting  and  com])leting  (me  grade 
school  building,"  and  the  notice  specified  where  that  build- 
ing shimld  be  located.     The  third  purpose  stated  in  the 
notice  was  for  an  annex  to  the  Saratoga  school  building, 
stating  the  h)cation  of  that  buihling.     The  form  of  the 
ballot  used  is  not  shown  in  the  abstract,  and  we  have  no 
otlier  information  as  to  the  manner  in  which  the  i)roposi- 
ti(m  was  submitted,  except  as  indicated  in  the  published 
notice.     It  is  no  d(mbt  true  that,  when  a  proposition  to 
issue  b(mds  is  submitted  to  the  voters,  it  must  be  sub- 
raitt(Hl  "in  such  wan  tier  as  to  enable  the  voters  intelli- 
fjentlf/  to  express  their  opinicm  upon  it,  and  for  that  pur- 
pose the  propositiim  sliould  be  submitted  to  them  separate 
and  distinct  fnmi  any  other  proiH)s4il  wliich  is  not  ger- 
mane to  the  question  upcm  whidi  a  vote  is  desired."     2 
Dillon,  ^iunicipal  Corporations  (5th  ed.)  sec.  891.     This 
does  not  mean  that  it  must  be  submitted  at  a  separate 
election  at  which  no  other  question  or  nmtter  is  submitted,' 
and  there  is  no  such  requireuu^nt  in  the  statute.     No  ob- 
jection is  made  to  the  form  of  the  ballot,  and  it  must  be 
presumed  .to  be  sufficient  in  that  respect.     It  is  urged 
that  the  board  was  not  authorized  to  submit  the  question 
of  selecting  sites  for  the  buildings,  and  that  some  voters 
in  the  vicinity  of  the  proposed   locations   niight  be  in- 


Vol.  91]  JANUARY  TERM,  1912.  895 


State  ▼.  Barton. 


fluenced  thereby  and  so  vote  upon  the  issuance  of  tlie 
bonds,  whicli  otherwise  they  would  not  do.  It  is  sug- 
gested that,  if  such  proceeding  is  allowed,  the  board  might 
designate  a  large  number  of  sites  and  unduly  influence 
the  adoption  of  the  proposition.  No  precedent  is  cited 
for  avoiding  upon  such  grounds  an  election  otherwise 
duly  held.  Tliis  question  so  submitted  involved  only  the 
choice  between  the  site  of  the  present  high  school  build- 
ing and  another  proposed  location,  and  it  seems  impos- 
sible that  this  could  have  improperly  influenced  tlie 
voters. 

3.  The  objection  that  there  were  no  voting  places 
provided  in  the  teiTitory  outside  of  the  city  limits  does 
not  seem  to  require  that  the  election  ghould  be  declared 
invalid.  The  evidence  shows  that  this  has  been  the  cus- 
tomarj^  way  of  voting  at  school  district  elections,  and  it 
appears  to  have  been  generally  understood  that  the  vot- 
ers in  the  district  outside  of  the  city  should  vote  at  the 
polling  places  in  the  city  nearest  to  their  respective  resi- 
dences. At  all  events,  there  is  no  evidence  that  anv 
elector  was  prevented  from  voting  in  this  election,  and  the 
voters  themselves  are  not  now  complaining.  It  seems 
that  this  objection  is  not  well  taken. 

4.  The  final  contention  is  that  the  publication  of  the 
notice  of  this  election  w^as  insufficient.  The  notice  was 
publislied  in  the  "Trade  Review,"  a  weekly  paper  pub- 
lished in  the  district.  It  was  also  published  in  two  of  the 
daily  papers  published  in  the  city  of  Lincoln.  This  pub- 
lication in  the  daily  papers  was  apparently  not  relied 
upon  as  a  legal  publication.  The  abstract  shows  that  a 
witness  who  was  examined  as  to  the  publication  of  theise 
notices  testified  "that  he  would  not  say  the  notice  pub- 
lished in  the  Star  and  eTournal  (the  two  daily  papers) 
were  published  as  much  as  20  days  before  the  election/' 
and  that  there  was  only  one  publication  of  the  notice  in 
these  papers.  This  evidence  does  not  show  that  the  pub- 
lication in  the  Trade  Review  was  iusufficient.  The  stat- 
ute requires  that  the  notice  "shall  be  given  for  at  least  20 
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days  in  one  or  more  papers  published  within  the  district." 
The  notice  therefore  in  the  Trade  Review  for  more  than 
20  days  prior  to  the  election  was  sufficient. 

These  considerations  require  that  the  judgment  of  the 
district  court  be 

Affibmed. 

Barnes,  Fawobtt,  and  Lbtton,  JJ.,  concur  in  the  con- 
clusion in  tlie  opinion  by  Hamer,  J.,  and  in  the  syllabus 
and  reasoning  in  the  concurring  opinion  by  Sedgwick^  J. 


T.  H.  PARTRrooB  Lumber  Company,  appellant,  v.  Phblps- 
BuRRUSS  Lumber  &  Coal  Company,  appellee. 

Filed  May  13,  1912.    No.  16,695. 

1.  Compromise  and  Settlement:  Tender:  Agceptancb.  "Where  a 
certain  sum  of  money  is  tendered  by  a  debtor  to  a  creditor  on 
the  condition  that  he  accept  it  in  full  satisfaction  of  his  demand, 
the  sum  due  being  in  dispute,  the  creditor  must  either  refuse  the 
tender  or  accept  it  as  made,  subject  to  the  condition.  If  he  ac- 
cepts It,  he  accepts  the  condition  also,  nothwithstanding  any 
protest  he  may  make  to  the  contrary."  Treat  v.  Price,  47  Neb. 
875. 

2. :  Consideration.    "When  there  Is  a  bona  fide  dispute  between 

parties  as  to  the  amount  due  upon  an  account,  and  the  debtor 
tenders  a  less  amount  than  the  claim  In  full  settlement,  which 
the  creditor  accepts,  with  knowledge  that  it  was  tendered  as  a 
full  settlement,  the  dispute  will  be  a  sufficient  consideration  to 
uphold  the  settlement,  and  will  bar  a  recovery  upon  the  re- 
mainder of  the  claim."  Chicago,  R.  L  d  P.  R,  Oo.  v.  Buckstaff, 
66  Neb.  334. 

Appeal  from  the  district  court  for  Lancaster  connty: 
Lincoln  Frost,  Judge.    Affirmed. 


Burkett,  Wilson  d  Brown,  for  appellant. 
Charles  8.  Roe,  contra. 
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This  action  was  commenced  before  a  justice  of  tlie  peace. 
The  amount  of  plaintiff's  claim  is  |95.60.  The  case  was 
appealed  to  the  district  court,  where  a  trial  was  had  to  th(» 
court  which  resulted  in  a  finding  that  there  had  been  an 
accord  and  satisfaction,  and  a  judgment  dismissing  the 
case.    Plaintiif  appeals  to  this  court. 

The  action  is  founded  up(m  the  sale  of  a  car-load  of 
cedar  telephone  poles,  the  price  of  which  was  ?r)70.30  de- 
livered in  Lincoln.  Defendant  paid  |150.80  froiglit 
charges,  and  remitted  ^23.90,  maJcing  a  total  of  .?474.70. 
One  of  the  principal  issues  presented  by  the  pleadings  wnh' 
whether  there  had  been  an  accord  and  satisfaction  of  the 
demand.  The  coiTespondence  between  the  parties  shows 
that  the  poles  were  warranted  to  be  up  to  certain  specifica- 
ti(ms  as  to  size  and  quality,  that  plaintiff  insisted  upon  an 
inspection  before  shipment,  and  defendant  insisted  upon  . 
inspection  at  the  point  of  delivery.  The  poles  were 
shipped,  and  upon  their  arrival  in  Lincoln  they  were  in- 
spected and  some  were  rejected.  There  was  a  dispute  as 
to  the  right  of  defendant  to  inspect  the  poles  at  Lincoln 
and  also  as  to  the  quality  of  the  poles  shi})ped.  On  Janu- 
ary It,  1908,  defendant  sent  plaintiff  a  che<!k  for  |323.90, 
accompanied  by  the  following  letter: 

"Inclosed  herewith  find  check  for  |323.90  from  the 
Phelps-Burniss  Lbr.  &  Coal  Co.  in  settlement  with  tlu* 
Nebraska  Telephone  Co.  for  car  of  white  cedar  poles  whicli 
you  shipped  in  car  ^i.  &  I.  No.  1127. 

"53  T'  top  25'  white  cedar  poles  (a)  $2.63 |L39.39 

34  T'    "     35'       "  "         "        "     8.25 |280.50 

3  6"    "    20'      «         «        "        "      L38 $     4.14 

9  7"    "    30'      «         «        "       "     5.63 150.67 

1474.70 
Less   freight   1150.80 

1323.90 
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"The  following  is  a  list  of  the  poles  rejected  and  are  liere 
on  hand  subject  to  your  order : 
"4 — 7"  top  25'  white  cedar  poles. 

J fj^f    a      gg/         ii  a  it 

"The  aboye  rejected  poles  are  all  dead  timber  as  per 
report  made  by  the  Nebraska  Telephone  Co.,  and  are  there- 
fore worthless  a«  telephone  poles,  and  are  not  admissible 
by  the  Northwestern  Cedarmen's  Association  grading 
rules.     ( Signed. ) 

"P.  S.  The  above  rejected  poles  are  here  in  the  Phelps- 
Burruss  Lbr.  yard  subject  to  your  inspect  and  order." 

The  check  was  received  and  the  money  retained  by 
plaintiff,  but  a  letter  was  sent  defendant  saying  that  it  was 
not  received  in  full  payment,  but  on  account,  and  that  an 
inspection  of  the  rejected  poles  would  have  to  be  made  by 
an  oflBcer  of  the  association  of ^ which  plaintiff  appears  to 
have  been  a  member.  An  inspector  came  from  Des  Moines, 
looked  over  the  rejected  poles  and  reported  to  plaintiff, 
but  the  report  was  not  entirely  satisfactory  owing  to  there 
being  some  poles  upon  which  the  brand  or  hammer  mark 
of  plaintiff  did  not  api)ear.  It  cannot  be  fairly  contended, 
we  think,  that  plaintiff  did  not  understand  that  the 
f323.90  was  sent  in  full  satisfaction  of  all  demands.  If  so, 
one  of  two  courses  was  open  to  it — either  retain  the  money 
as  a  full  satisfaction,  or  return  the  check  and  sue  for  the 
whole  amount  claimed  to  be  due.  It  chose  the  former 
course.  Having  retained  the  money,  the  stated  purpose 
of  the  sender  would  control. 

In  Chicago,  R.  I.  &  P.  R,  Go,  v.  Buckstaff,  65  Neb.  334, 
we  said,  that  if  there  was  a  disputed  account,  "and  the 
defendant  tendered  a  less  amount  in  full  settlement  and 
discharge  of  the  entire  claim,  and  defendant  (plaintiff?) 
accepted  the  money  with  the  knowledge  that  it  was  so 
paid,  the  dispute  is  a  sufficient  consideration  to  uphold  the 
settlement  and  will  bar  a  recovery." 

In  Treat  t?.  Price,  47  Neb.  875,  w^e  said :  "When  money 
is  offered  on  condition  that  it  be  accepted  in  full  satis- 
faction of  a  demand,  the  person  receiving  it,  if  he  receives 
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it  at  all,  must  take  it  subject  to  the  condition  named. 
His  acceptance  of  the  money  under  such  a  tender  is  an 
acceptance  of  the  condition,  notwithstanding  any  protest 
that  he  may  at  that  time  or  afterwards  make  to  the  con- 
trary." 

The  decision  of  the  district  court  is  supported  by  suffi- 
cient evidence,  and  the  judgment  is 

Affirmed. 


Charles  P.  Bresbb,  appellee,  v.  Rose  Ever  Ormsby, 

APPELLANT. 
Filed  May  13,  1912.    No.  16,710. 

1*  Apx>eal:  Objections  to  Procedure.  When  a  cause  Involving  equi- 
table principles  is  appealed  to  the  supreme  court,  the  appeal 
based  upon  the  merits  of  the  whole  case,  all  objections  to  the 
procedure  on  appeal  should  be  made  and  presented  by  motion 
or  otherwise,  and  not  withheld  until  the  filing  of  the  briefs  on 
final  submission. 

2.  Mortgages:  Foreclosure:  Sale:  Efffxt  of  Confirmation.  In 
the  absence  of  fraud,  the  confirmation  of  a  sale  made  by  a  sheriff 
upon  a  foreclosure  of  a  mortgage  cures  all  defects  in  the  pro- 
ceedings of  the  sheriff  thereunder  subsequent  to  his  receipt  of  the 
order  of  sale. 

3. :   :    :    — '- .    A  husband,  named  George  Mead, 

was  made  a  party  to  a  foreclosure  suit.  His  wife  was  also 
named  as  "Mrs.  Mead,  his  wife,  first  name  unknown."  Neither 
appeared,  and  a  default  was  duly  entered  against  them  and 
decree  of  foreclosure  rendered,  the  husband  being,  upon  sale  and 
confirmation,  dfvested  of  any  title  he  may  have  had.  After  con- 
firmation of  the  sheriff's  sale,  a  deed  was  made  to  the  purchaser, 
who  took  possession,  exercising  acts  of  ownership  and  paying 
taxes.  A  short  time  before  the  commencement  of  this  suit,  the 
plaintiff,  for  a  nominal  consideration,  obtained  a  quitclaim  deed 
from  Mead  and  wife,  and  brought  this  suit  to  quiet  his  title, 
basing  his  claim  upon  the  inchoate  right  of  dower  of  Mead's  wife. 
Held,  That  this  suit  could  not  be  maintained. 
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Appeal  from  tlie  district  court  for  Cherry  county: 
William  H.  Wbstover,  Judge.    Reversed  with  directions. 

William  (7.  Broivii,  for  appellant. 

Andreiv  M,  Morrissey,  Allen,  &.  Fisher  and  William  P. 
Romiey,  contra. 

Reese,  C.  J. 

This  action  was  commenced  in  the  district  court  for 
Cherry  county  September  11,  1908,  in  ejectment.  It  is 
alleged  in  the  petition  that  on  or  about  January  1,  1902, 
defendant  unlawfully  entered  the  premises,  and  has  ever 
since  held  and  enjoyed  the  rents  and  i)roftts  thereof,  etc. 
A  judgment  for  possession  and  damages  was  demanded. 
To  this  petition  defendant,  on  September  30,  filed  her 
answer  in  general  denial.  On  November  24  plaintiff  filed 
his  amended  petition,  by  which  he  clianged  his  action  to 
one  to  quiet  title,  alhiging  the  ownership  and  possession 
of  the  real  estate,  which  is  described  as  the  south  half  of 
the  northwest  quai'ter  of  section  22,  and  the  south  half  of 
the  northeast  quarter  of  section  21,  in  township  35  north, 
range  29  west  of  the  sixth  principal  meridian,  in  Cherry 
countv ;  that  defendant  chiims  to  be  the  owner  of  the  land 
in  her  own  riglit;  that  her  claim  is  founded  on  a  pur- 
ported mortgage  for  the  sum  of  $250  dated  February  15, 
1893,  but  the  execution  of  which  is  denied;  tliat  a  cause 
of  action  on  said  purported  mortgage  arose,  if  evor,  not 
later  than  June  4,  1893;  that  no  action  thereon  was  com- 
menced at  any  earlier  date  than  June  4,  1903,  and  that 
the  mortgage  was  barred  by  limitation.  It  is  alleged  tliat 
on  Slai^ch  21, 1901,  and  a  long  time  prior  thereto  and  after- 
ward, Sarepta  L.  Mead  had  an  inchoate  dower  right  as 
the  wife  of  George  Mead,  owner  of  the  title  of  record;  that 
she  was  never  made  a  party  to  any  foreclosure  suit,  nor 
appeared  therein,  and  that  all  proceedings  against  her 
were  void  for  want  of  jurisdiction.  The  plaintiff  offers  to 
do  equity  by  the  paviueut  of  any  sum  of  money  the  court 
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may  find  due  defendant.  The  ix^tition  contains  an  ob- 
scured averment  that  the  mortgage,  sparingly  referred  to 
above,  was  foreclosed,  a  decree  of  foreclosure  entered,  but 
for  more  than  the  amount  due,  and  that  by  various  defects 
in  the  proceedings  the  foreclosure,  including  the  sheriflPs 
sale  and  conveyance  to  defendant,  was  void.  The  prayer 
is  that  plaintiff's  title  be  quieted. 

An  answer  to  the  amended  petition  was  filed  consisting 
of  various  denials  and  admissions  which  took  issue  with  the 
averments  of  the  amended  jK^tition.  It  is  admitted  that 
the  inception  and  foundation  of  defendant's  ownership  of 
the  land  in  dispute  was  the  mortgage  and  its  foreclosure 
referred  to  in  the  amended  petition.  The  assignment  of 
the  mortgage  and  debt  to  her,  the  foreclosure,  sale,  con- 
firmation, and  conveyance  by  the  sheriff  under  the  order 
of  sale  are  alleged,  and  that  therefore  her  title  is  com- 
plete.   The  reply  is  a  general  denial. 

A  trial  was  had  to  the  court,  wliich  resulted  in  a  find- 
ing and  decree  in  favor  of  plai^itiii',  canceling  defendant's 
deeds  and  record  of  the  foreclosure,  quieting  plaintiff's 
title,  and  enjoining  defendant  from  interfering  with 
plaintiff's  possession.     Defendant  api)eals. 

A  number  of  objections  are  made  to  the  procedure  taken 
by  defendant  on  this  appeal,  extending  from  the  settle- 
ment of  the  bill  of  exceptions  by  the  district  judge  to  the 
final  presentation  of  the  case  here,  but  as  none  of  them 
were  raised  by  motion  or  otherwise,  and  are  suggested  for 
the  first  time  in  the  briefs,  they  will  not  be  noticed,  and, 
as  nearly  as  this  record  will  permit,  the  case  will  be  dis- 
posed of  on  its  merits. 

The  notes  and  mortgage  upon  which  the  foreclosure 
proceedings  were  had  bear  date  of  February  15,  1893,  and 
by  tlieir  terms  matured  on  the  1st  day  of  December,  1897, 
the  interest,  at  the  rate  of  7  per  cent.,  being  payable  semi- 
annually on  the  first  days  of  June  and  December  of  each 
year.  Default  being  made  by  the  mortgagor  in  the  pay- 
ment of  both  interest  and  taxes,  the  defendant,  assignee 
of  the  notes  and  mortgage,  brought  suit  to  foreclose  the 
29 
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mortgage,  her  petition  and  affidavit  of  the  nonresidence 
of  tlie  defendants  being  filed  March  21,  1901.  Tlie  pro- 
ceedings to  obtaia  jurisdiction  seem  to  have  been  regu- 
larly taken.  A  decree  of  foreclosure  was  entered  ordering 
the  land  to  be  sold.  The  sheriff  made  the  sale  and  sub- 
mitted his  report  to  the  court,  when  the  sale  was  con- 
firmed and  deed  ordered.  Objection  is  made  to  the  order 
of  confirmation  on  the  ground  that  the  sheriff  did  not 
give  sufficient  notice  of  the  sale.  With  this  question  we 
liave  nothing  to  do  in  this  collateral  proceeding,  as  the 
order  confirming  the  sale  cured  all  defects  and  irregu- 
larities in  the  proceedings  under  the  order  of  sale,  if  any 
existed.  Phillips  v.  Dawley,  1  Neb.  320;  McKeighan  v. 
Hopkins,  14  Neb.  361;  Neligh  v.  Keeiw,  16  Neb.  407; 
O'Brien  v.  Gaslin,  20  Neb.  347;  Wilcox  v.  Rabcn,  24  Neb. 
368;  Watson  v,  Tromhlc,  33  Neb.  450;  and  many  otlier 
cases  which  might  be  cited.  We  therefore  treat  the  fore- 
closure proceedings  as  valid  as  against  all  parties  to  that 
action. 

Plaintiflf's  alleged  right  is  founded  on  a  conveyance  of 
the  land  in  question  to  him  from  George  Mead  and  Sarepta 
L.  Mead,  dated  April  29,  1908,  for  tlie  expressed  considera- 
tion of  one  dollar  and  other  valuable  consideration.  We 
are  unable  to  find  in  the  record  any  proof  of  what  right  or 
•  title  the  grantors  ever  had  in  the  land,  whether  a  title 
either  legal  or  equitable,  or  a  lien,  by  mortgage  or  other- 
wise. In  the  petition  for  the  foreclosure  of  defendant's 
mortgage  it  was  alleged  that  "the  defendants,  George  Mead 
and  Mrs.  Mead,  his  wife,  first  name  unknown,  ♦  ♦  • 
have  or  claim  to  have  some  interest  in,  or  claim  upon, 
said  mortgaged  premises,  but  such  interest  or  claim,  if 
any  they  have,  is  junior  and  subject  to  the  claim  of 
plaintiflF."  In  the  affidavit  of  nonresidence  the  names  of 
"George  Mead,  and  Sirs.  Mead,  his  wife,  first  name  un- 
known," are  referred  to  as  defendants,  and  in  the  pub- 
lislied  notice  they  are  notified  in  the  same  way.  It  is 
shown  in  the  decree  of  foreclosure  that  the  court  found 
that  due  and  legal  notice  of  the  filing  and  pendency  of  the 
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action  had  been  given  them,  and  upon  "being  three  times 
solemnly  called  in  open  court,"  and  still  failing  to  an- 
swer, demur  or  otherwise  plead,  a  default  was  entered 
against  them,  with  the  resulting  decree  of  foreclosure. 
This,  with  the  subsequent  proceedings,  presumptively  ex 
tinguished  the  right  of  George  Mead,  whatever  that  right 
might  have  been.  We  do  not  find  it  necessary  to  decide 
as  to  what  effect  it  had  upon  the  rights  of  his  wife.  If 
we  a*ssume  that  it  had  none,  and  we  further  assume  that 
George  Mead,  her  husband,  had  the  legal  title  to  the  land 
prior  to  the  foreclosure,  and  his  wife,  as  alleged  in  the 
amended  petition,  "owned  and  had  in  said  real  estate  an 
inchoate  dower  right,  ais  the  wife  of  George  Mead,  owner 
of  the  title  of  record,  and  in  fact,"  this  would  not  confer 
on  her,  or  any  one  to  whom  ^he  might  assign  that  in- 
choate right  during  the  life  of  her  husband,  any  title,  and 
therefore  neither  she  nor  her  assignee  could  maintain  this 
action.  However,  the  evidence  leaves  us  in  the  dark  as  t  > 
what  interest  Mead  ever  had  in  the  land.  The  confinns^- 
tion  of  the  sheriff's  sale  under  the  foreclosure  was  entered 
on  the  4th  day  of  October,  1901,  and  the  sheriff's  de^d 
was  made  on  the  24th  of  the  same  month  and  recorded  the 
4th  of  November  of  the  same  year.  Since  that  time  de- 
fendant has  paid  the  taxes,  and  has,  at  times  at  least,  ex- 
ercised ownership  over  the  land,  being,  as  alleged  in  tlu^ 
original  petition,  in  the  possession  of  the  property. 

We  have  given  this  record  as  careful  study  and  exam- 
ination as  we  could,  and  are  unable  to  find  any  equity  in 
favor  of  plaintiff. 

The  decree  of  the  district  court  is  therefore  reversed 
and  the  cause  remanded  to  that  court,  with  directions  to 
vacate  the  decree  in  favor  of  plaintiff,  and  to  enter  a  de- 
cree dismissing  the  action  at  his  costs. 

Bevebsed. 
Letton,  J.,  not  sitting. 


^ 
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Frank  H.  Kaylob,  appellant,  v.  S.  B.  KBiiSEY  ht  al., 

APPELLEES. 

PiLKD  May  13,  1912.     No.  16,698. 

1.  HloTtgSLgeB:  Von)  Forex^lqsure :  Rights  op  Subsequent  Grantee. 
One  who  takes  possession  of  real  estate  under  mesne  convey- 
ances from  a  purchaser  at  a  void  foreclosure  sale  of  a  valid 
mortgage  is  entitled  to  all  of  the  rights  of  a  mortgagee  in  poo- 
session. 

2. :    :    Rights  of  Grantee  of  Mortgagob.    Where  a  valid 

mortgage  has  been  foreclosed,  even  though  the  foreclosure  pro- 
ceedings were  void,  neither  the  mortgagor  nor  a  person  claiming 
under  him  will  be  permitted  to  assail  the  title  acquired  through 
the  foreclosure  proceeding  without  offering  to  pay  the  amount 
of  the  decree  and  interest.    8tuU  v,  Masilonka,  74  Neb.  309 

Appeal  from  the  district  court  fop  Dundy  county: 
ROBBET  C.  Oer,  Judge.    Affirmed. 

Ralph  D.  Brown  and  Olenn  N.  Venrick,  for  appellant. 

0.  E,  Eldred  and  (7.  H.  Boyle,  contra. 

Barnes,  J. 

Action  in  ejectment  to  recover  tlie  possession  of  the 
south  half  of  the  south  half  of  section  17,  township  2, 
range  36  west  of  the  sixth  P.  M.,  in  Dundy  county,'  Ne- 
braska. The  petition  contained  two  counts.  One  for  the 
possession  of  the  premises,  and  the  other  for  the  rents 
and  profits  thereof  from  the  year  1906  to  the  commence- 
ment of  the  action.  The  answer,  in  addition  to  a  general 
denial,  contained  allegations  sufficient  to  constitute  the 
equitable  defense  available  to  a  mortgagee  in  possession. 
The  reply  was  a  general  denial.  The  cause  was  tried  to 
the  court  without  a  jury.  The  trial  resulted  in  a  general 
finding  and  a  judgment  thereon  for  the  defendant^  and 
the  plaintiff  has  appealed. 

To  secure  a  reversal  plaintiflF  relies  upon  the  single 
assignment  that  "the  judgment  is  contrary  to  the  evidence 
and  the  law  applicable  thereto." 
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It  appears  from  the  record  that  the  plaintiff,  then  an 
unmarried  man,  was  the  owner  of  the  land  in  question; 
that  in  the  year  1888,  for  the  consideration  of  |500,  he 
executed  a  mortgage  thereon,  and  inauediately  thereafter 
abandoned  it;  that  since  that  time  he  has  paid  no  taxes 
thereon ;  that  he  failed  to  pay  eitlier  interest  on  the  mort- 
gage debt  or  the  principal  thereof,  and  on  the  14th  day 
of  March,  1893,  one  Nancy  E.  Smith,  as  trustee,  com- 
menced an  action  in  the  district  court  for  Dundy  county 
to  foreclose  the  mortgage;  that  service  of  summons  was 
made  by  publication  only;  that  the  plaintiff  herein,  who 
was  made  a  defendant  in  that  action,  then  resided  in 
Chase  county,  in  this  state;  that  he  made  no  appearance, 
and  such  proceedings  were  had  that  a  decree  of  foreclosure 
was  entered  therein,  the  property  was  thereafter  sold 
under  the  decree  to  Nancy  E.  Smith,  and  upon  confirma- 
tion of  the  sale  a  sheriff's  deed  was  executed  to  her  there- 
for.  After  receiving  her  sheriff's  deed  the  purcliaser  paid 
the  taxes  from  year  to  year,  and  finally  leased  the  premises 
to  one  J.  B.  Stroup  for  the  year  beginning  March  1,  1904, 
and  ending  March  1,  1905 ;  that  Stroup  took  possession  of 
the  premises  under  the  written  lease,  fenced  the  same  and 
occupied  the  land  until  his  landlord  sold  and  conveyed  it 
by  special  warranty  deed  to  one  Lars  Johnson ;  that  John- 
son, on  the  26th  day  of  September,  1905,  sold  and  con- 
veyed the  same  by  deed  of  warranty  to  one  Samuel  Bree- 
den,  who  took  possession  thereof,  and  on  the  7th  day  of 
May,  1906,  sold  and  conveyed  the  same  by  deed  of  war- 
ranty to  the  defendant  S.  B.  Kelsey,  who  was  in  posses- 
sion at  the  time  this  action  was  commenced.  • 

The  plaintiff  testified  that  he  had  not  sold  or  conveyed 
the  land  to  any  one;  that  after  the  foreclosure  he  sup- 
posed it  was  gone,  and  paid  no  attention  to  it  until  he  wns 
induced  to  bring  this  suit  by  one  I.  R.  Darnell,  who  agrec^d 
to  pay  the  costs,  to  hold  the  plaintiff  harmless,  and  see 
that  the  suit  did  not  cost  him  anything  in  consideration 
of  receiving  one-half  of  the  results  of  the  litigation. 

It  may  be  stated  at  the  outset  that  the  record  suffi- 
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ciently  shows  that  the  decree  of  foreclosure  was  void  for 
want  of  service,  and  therefore  it  will  be  assumed  that  the 
general  finding  for  the  defendant  was  founded  upon  the 
fact  that  he  occupied  the  position  of  a  mortgagee  in  pos- 
session, iuid  plaintiff  was  not  entitled  to  possession  of  the 
mortgaged  premises  until  he  had  paid  the  mortgage  debt. 
It  is  strenuously  argued  that  the  evidence  shows  that  the 
purchaser  at  the  foreclosure  sale  did  not  take  immediate 
possession  of  the  mortgaged  premises,  and  does  not  show 
that  she  ever  took  possession  thereof,  and  tliat  a  convey- 
ance by  a  mortgagee,  not  in  possession,  does  not  operate 
as  an  assigmuent  of  the  mortgage  debt.  It  may  be  con- 
ceded that,  if  the  defendant  cannot  successfully  assert  the 
rights  of  a  mortgagee  in  possession,  the  judgment  must 
be  reversed.  But  to  our  minds  .the  record  contains  suffi- 
cient evidence  to  support  the  finding  that,  at  the  time  the 
imrchaser  at  the  void  judicial  sale  conveyed  the  premises 
to  her  immediate  grantee,  she  was  in  actual  possession  by 
and  through  her  tenant,  and  her  conveyance  operated  as 
an  assignment  of  the  mortgage  debt.  It  follows  that  each 
subsequent  conveyance  of  the  premises,  up  to  and  includ- 
ing the  deed  to  defendant  Kelsey,  under  which  he  took 
possession  of  the  premises,  had  that  effect  Currier  v, 
Teslxe,  82  Neb.  315.  It  being  conceded  that  he  was  in 
I)ossession  when  the  action  was  commenced,  he  therefort* 
occupied  the  position  of  a  mortgagee  in  possossion.  The 
rule  is  well  settled  in  this  state  that  in  such  case  the 
mortgagor  will  not  be  entitled  to  possession  of  the  mort- 
gaged ])reinises  until  he  has  paid  the  amount  of  the  void 
foreclosure  decree  with  interest.  In  Stiill  v.  Masilonka, 
74  Neb.  300,  it  was  said :  ^'Where  a  valid  real  estate  mort- 
gage has  been  foreclosed,  even  thougli  the  foreclosure  pro- 
ceedings were  void,  neither  the  mortgagor  nor  a  person 
claiming  under  him  will  be  pennitted  t^)  assail  the  title 
acquired  through  tlie  foreclosure  x^i*^>^*<^^^^i^ffs  without 
offering  to  pay  the  amount  of  tlie  decriH*  and  interest.-' 
The  rule  thus  announced  waii  followed  and  approved  in 
Currier  v.   Tcshc,  supra.     In  the  case  at  bar  it  is  not 
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claimed  tliat  the  plaintiff  ever  offered  to  pay  the  amount 
of  tlie  void  foreclosure  decree  with  interest  thereon,  or 
the  taxes  paid  by  the  defendant  and  his  grantors. 

It  follows  that  the  judgment  of  tlie  district  court  was 
right,  and  it  is  therefore 

Affirmed. 


Lewis  H.  Scherzer,  appellee,  v.  Lincoln  Traction 

Company,   appellant. 

Piled  May  13,  1912.    No.  17,070. 

1.  Electricity:    Street  Rah^ways:    Maintenance  of  Electric  Wires: 

Liability.  The  right  to  construct  and  maintain  an  overhead 
trolley  wire  carrying  a  deadly  current  of  electricity  across  the 
tracks  of  a  steam  railroad  imposes  upon  those  having  such 
privilege  the  duty  of  so  managing  affairs  as  not  to  injure  per- 
sons lawfully  operating  the  trains  of  the  railroad  company. 

2.  Street  Bailways:  Maintenance  of  Electric  Wires:    Injury:    Pre- 

sumption OF  Negligence.  An  injury  to  an  employee  of  the  rail- 
road company  from  contact  with  such  an  overhead  trolley  wire 
affords  a  presumption  of  negligence,  and  requires  the  party 
maintaining  the  structure  to  show  that  the  dangerous  condi- 
tion of  its  wire  was  caused  by  some  unforeseen  act  or  agency 
beyond  its  control. 

3.  :     :     Action    for   Negligence:     Defenses.     A    release 

of  the  railroad  company  by  the  injured  employee  in  considera- 
tion of  the  payment  of  wages  and  a  small  gratuity  given  the 
injured  person,  where  no  liability  existed  upon  the  part  of  the 
railroad   company,    is   not  a  defense   to  an  action  against  the 

party   causing  such  injury. 

* 

4.  Instructions  examined  and  approved. 

Appeal  from  the  district  court  for  Lancaster  county: 
Albert  J.  Cornish,  Judge.    Affirmed. 

C.  8.  Allen,  for  appellant. 
Greene  tG  Greene^  contra. 
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Baenes,  J. 

Action  to  recover  damages  for  personal  injuries  sus- 
tainod  by  the  plaintiff  by  coming  in  contact  with  the  over- 
head trolley  wire  of  the  defendant  where  its  track  crosses 
the  line  of  the  Cliicago  &  Northwestern  Ttaihvay  Com- 
pany on  North  Fourteenth  street  in  the  city  of  Lincoln. 
The  cause  was  tried  to  a  jury  in  the  district  court  for 
Lancaster  county,  where  the  plaintiff  had  the  verdict  and 
judgment,  and  the  defendant  has  appealed. 

Tlie  appellant  contends  that  the  verdict  is  not  sustained 
by  tlie  evidence.  Tlie  abstracts  disclose,  without  dispute, 
that  in  the  spring  of  1887  the  Chicago  &  Northwestern 
Kaihvay  Company  built  its  railroad  across  Fourteenth 
street  in  the  city  of  Lincoln,  and  in  the  year  1891  the  de- 
fendant constructed  its  street  railway,  consisting  of 
tracks,  poles  and  an  overhead  trolley  wire  upon  and  along 
North  Fourteeuth  street,  across  the  railroad  tracks,  for 
the  purpose  of  transporting  passengers  to  and  from  the 
Nebraska  state  fair;  that  for  about  a  week  before  and 
after  tliat  event  tlie  defendant  company  uses  its  track  on 
North  Fourteenth  street  for  that  purpose,  and  that  for 
the  remainder  of  each  year  that  part  of  its  system  is  useil 
very  infreciuently,  if  at  all;  that  up  to  the  18th  day  of 
(October,  1900,  the  defendant  had  maintained  its  overhead 
troUey  wire  where  it  crosses  the  railroad  tracks  at  a  sufti- 
cient  heiglit  to  enable  the  employees  of  the  Northwestern 
company  to  sjifely  operate  its  trains  by  riding,  as  it  was 
necessary  for  them  to  do,  upon  the  top  of  its  largest 
freiglit  cars;  that  on  the  day  above  mentioned,  at  about 
7  o'clock  in  the  evening,  the  ])laintiff,  while  properly  per- 
forming his  duties  as  yardmaster  of  the  Northwestern 
company,  and  while  riding  up(m  top  of  a  box  car  in  one 
of  the  company's  trains  of  cars,  was  struck  by  the  de- 
fendant's overhead  trolley  wire,  which  for  some  cause,  not 
fully  shown  by  the  record,  had  sagged  at  the  place  of 
crossing  sufficiently  to  allow  it  to  strike  the  plaintiff  in 
the  face;  that  his  face,  mouth  and  tongue  were  cut  and 
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brnisod,  some  of  liis  teeth  were  broken  or  destroyed;  that 
he  was  badly  burned  by  contact  with  defendant's  live 
trolley  Avire,  and  thereby  sustained  severe  injuries.  It  ap- 
pears tliat  it  was  dark  at  the  time  the  accident  occurred, 
and  plaintiff  could  not  see  the  condition  of  the  trolley 
wire.  It  further  ai>pears  that  frequently  for  several  years 
before  that  time,  and  once  upon  that  day,  plaintiff  had 
passed  under  this  wire,  while  riding  upon  one  of  the 
highest  freight  cars  in  use  by  the  railroad  compjany,  with- 
out injury  or  danger,  and  therefore  had  the  right  to  as- 
sume that  the  wire  was  still  in  its  former  position.  There 
was  some  testimony  introduced  which  tended  to  show 
that  the  next  morning  after  the  accident  occurred  the  wire 
was  sagged  at  that  i>oint,  and  hung  from  six  inches  to  one 
foot  below  the  place  where  it  had  theretofore  been  main- 
tained. Plaintiff  also  testified  that  he  noticed  that  the 
supporting  poles  looked  old  and  weak. 

Defendant  argues,  upon  the  foregoing  facts,  that  plain- 
tiff cannot  invoke  the  rule  res  ipsa  loquitaVy  or,  in  other 
words,  that  negligence  on  its  part  is  not  to  be  presumed. 
Section  1,  ch.  26^,  Comp.  St.  1911,  provides  in  part  that 
all  persons,  associations,  and  corporations  engaged  in  the 
generating  and  transmitting  of  electric  current  for  sale 
in  this  state  for  power  or  other  puri)oses  are  hereby 
granted  the  right  of  way  for  all  necessary  poles  and  wires 
along,  within  and  across  any  of  the  juiblic  highways  of 
this  state.  It  further  provides,  among  other  things,  that 
all  such  wires  shall  be  placed  at  least  20  feet  above  all 
road  crossings,  and  that  «ill  such  poles  and  wires  shall  be 
so  placed  as  not  to  interfere  with  the  public  use  of  any 
such  liighways;  that  such  wires  shall  in  no  case  be  main- 
tained at  a  les>s  height  than  27  feet  above  the  top  of  the 
rails  of  any  railroad  tracks.  It  also  provides  that  noth- 
ing contained  in  that  section  shall  be  construed  to  grant 
any  rights  within  the  corjmrate  limits  of  any  village  or 
city  of  the  first  and  second  class  or  of  the  metropolitan 
class  in  this  state.  The  record  contains  no  ordinance  or 
(ordinances  of  the  city  of  Lincoln  relating  to  that  subject. 
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Therefore,  in  the  absence  of  direct  statutory  provisions, 
we  are  compelled  to  resort  to  the  rule  of  the  common  law 
in  such  cases  in  order  to  determine  tliis  question. 

In  1  Joyce,  Electric  Law  (2d  ed.)  sec.  409,  it  is  said: 
"The  fact  that  a  street  railway  is  a  proper  street  use  will 
not  entitle  it  to  so  construct  its  line  across  the  tracks  of  a 
steam  railroad  as  to  substantially  interfere  with  or  ob- 
struct the  latter  in  the  enjoyment  of  its  rights."  It  w«is' 
said  by  the  court  in  a  case  in  Connecticut  that  a  steam 
railroad  "liolds  its  right  of  way  charged  with  the  perform- 
ance of  a  public  trust  for  its  continuous  use  for.jniblic  ac- 
commodation. *  *  *  Its  railroad  is  a  great  avenue  of 
comn)unication  between  one  part  of  the  state  and  another, 
and  between  this  and  other  states.  Any  impediment  to  its 
safe  and  proper  use  is  a  matter  of  public  concern,  not  to 
be  measuix»d  by  money,  or  dealt  Avith  on  the  footing  of  a 
claim  for  damages."  Neic  York,  N.  H.  &  H.  R.  Co.  v. 
n rid gr port  Traction  Co,,  65  Conn.  410,  5  Am.  Elec.  Cas. 
246.  So,  Avhere  it  is  proposed  to  construct  an  overhead 
trolley  across  the  tracks  of  a  steam  railroad,  the  wires 
should  be  suspended  at  sufficient  height  to  permit  the  free 
operation  of  the  railroad.  Erslcjn  v.  New  Orleans  d  N. 
/;.  R.  Co,,  49  La.  Ann.  86,  21  So.  153. 

Proper  construction  alone  does  not  meet  the  full  duties 
and  obligations  imposed  upon  the  traction  company  in 
such  case,  but  such  duty  extends  to  the  proper  mainte- 
nance tlK^vof  at  all  times.  "Entirely  apart  from  the  fact 
that  the  wires  may  be  charged  with  a  dangerous  current, 
the  fact  that  such  a  structure  is  set  up  in  a  i)ublic  street, 
even  though  duly  authorized,  involves  tlie  obligation  to 
take  care  that  it  shall  be  constructed  of  good  materials, 
in  a  substantial  manner,  so  as  to  withstand  all  strains 
that  may  reas(»nably  be  anticipated,  and  that  it  shall  be 
maintnined  in  good  repair."  Keasbey,  Electric  Wires  (2d 
ed. )  sec.  233. 

In  Excel f^ior  Electric  Co.  v.  f^ireet,  57  N.  J.  Law,. 224, 
the  court  said:  "Tlie  general  rule  is  that  the  occurrence 
of  tlie  accident  does  not  raise  tlie  presumption  of  negli- 
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gence,  but  where  the  testimony  which  proves  the  occur- 
rence by  which  the  plaintiff  was  injured  discloses  cir- 
cumstances from  which  the  defendant's  negligence  is  a 
reasonable  inference,  a  case  is  presented  which  calls  for 
a  defense."  It  has  been  held  in  other  cases  that  from  the 
happening  of  such  accident,  in  the  absence  of  explanatory 
circumstances,  negligence  will  be  presumed,  and  the  bur- 
den is  upon  the  defendant  of  showing  ordinary  care. 

In  the  notes  to  Western  Union  Telegraph  Co.  v.  State, 
31  L.  R.  A.  572,  576  (82  Md.  293),  it  is  stated:  "The 
construction  and  maintenance  of  electric  lines  in  the 
highways  being  a  matter  wholly  under  the  control  and 
care  of  the  parties  building  them,  and  the  maintenance 
being  wholly  under  the  care  of  the  parties  owning  them, 
the  court  usually  holds  that  the  fact  of  an  electric  wire 
falling  or  sagging  into  the  street  in  such  a  way  as  to  ob- 
struct travel,  and  cause  injury,  is  prima  facie  evidence  of 
Diligence  on  the  part  of  the  company." 

In  2  Joyce,  Electric  Law  (2d  ed.)  sec.  608,  it  is  said: 
"We  have  already  stated  in  a  prior  part  of  this  work  that 
it  is  the  duty  of  electrical  companies,  wliose  wires  are 
suspended  along  or  across  the  streets  and  highways,  to 
string  them  in  such  a  manner  as  not  to  interfere  with  or 
obstruct  public  travel.  If  a  traveler  who  is  free  from 
contributory  negligence  is  injured  by  contact  with  wires 
stretched  along  or  across  a  i>ublic  higlnvay  he  may  re- 
cover from  tlie  comj)any  maintaining  such  wires,  for  the 
injury." 

It  appears  that  the  box  car  upon  which  the  plaintiff 
was  riding  at  the  time  he  was  struck  by  the  defendant's 
trolley  wire  was  approximately  13  feet  and  6  inches  high, 
that  the  plaintiff  was  6  feet  in  height,  and  it  would  thus 
<3eem  clear  that  defendant's  wire  by  which  he  was  struck 
and  injured  was  only  about  19  feet  above  the  railroad 
track;  therefore  it  may  be  reasonably  inferred  from  the 
undisputed  facts  of  this  record  that  the  height  at  which 
the  defendant  constructed  and  maintained  its  trolley  wire 
was  insuflicient  to  enable  the  railroad  company  to  operate 
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its  trains  with  safety  to  its  employees.  We  are  therefore 
of  opinion  that  tlie  plaintiff  made  a  ease  which  called  for 
explanation  on  the  part  of  the  defendant,  and  it  was  in- 
cumbent uijon  it  to  show  that  it  had  constructed  and  main- 
tained its  wires  at  a  suitable  and  sufficient  height,  or  that 
the  accident  was  caused  by  the  happening  of  some  event 
beyond  its  control,  and  was  not  caused  by  its  negligence. 
It  follows  that  the  defendant's  contention  upon  this  point 
should  not  be  sustained. 

Defendant  further  contends  that  the  undisputed  testi- 
mony shows  that  the  plaintiff  accepted  the  sum  of  |50 
from  the  railroad  comi)any  in  satisfaction  of  the  damages 
he  had  suffered  by  the  accident  upon  which  this  suit  is 
based,  and  that  such  payment  and  satisfaction  operat^xl 
to  releiise  the  defendant  from  liability  in  this  case.  Upon 
this  question  tlie  evidence  discloses  that  the  payment  made 
to  the  plaintiff,  for  Avhich  the  release  in  question  was 
given,  included  his  wages  during  the  time  he  was  unable 
to  perform  his  labors  as  yardmaster,  and  the  sum  of  f20 
to  enable  him  to  have  his  teeth  repaired,  which  it  is  claimed 
was  given  to  him  a*  a  mere  gratuity  on  the  part  of  the 
railroad  company.  Plaintiff  also  testified  that  it  was 
never  his  intention  by  the  acceptance  of  this  money  to 
release  his  claim  against  the  defendant.  Appellant's  ar- 
gument proceeds  on  the  theory  that  the  railroad  comjjany 
was  a  joint  tort-feasor  with  the  defendant,  and,  if  this 
were  true,  defendant's  contention  would  be  well  founded. 
As  we  view  the  record,  it  contains  nothing  which  shows 
or  tends  to  show  that  the  railroad  company  was  guilty  of 
any  negligence  which  contributed  to  defendant's  injury. 
It  is  suggested  that  it  was  the  duty  of  the  railroad  com- 
pany to  have  erected  guards,  or  what  may  be  called  a 
whip-lash  warning  signal  at  a  suitable  distance  from  and 
on  each  side  of  the  street-crossing  in  question,  for  the 
\  puri)ose  of  warning  its  employees  to  avoid  being  struck 

1  bv  defendant's  trolh^y  wire.     It  would  seem  that  there  is 

no  merit  in  this  suggestion,  for  it  was  the  duty  of  the  de- 
fendant to  erect  and  maintain  its  wires  in  such  a  manner 
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as  to  in  nowise  interfere  with  tlie  safe  operation  of  tlie 
railroad  company's  trains  at  the  point  in  question;  and 
not  only  plaintiff  but  the  railroad  company  as  well  had 
the  right  to  presume  that  the  defendant  had  suitably  per- 
formed its  duty  in  that  behalf.  We  are  therefore  of  (/pin- 
ion that  the  payment  and  release  in  question  in  no  way 
inured  to  the  benefit  of  the  traction  company. 

Finally,  it  is  contended  that  the  court  erred  in  giv^ing 
paragraphs  7,  8  and  9  of  its  instructions  to  the  jury.  An 
examination  of  the  instructions  complained  of  satisfies  us 
that  they  are  in  accord  with  the  views  lieretofore  ex- 
pressed in  this  opinion,  and  afford  no  basis  for  a  reversal 
of  the  judgment. 

For  the  foregoing  reasons,  the  judgment  of  the  district 
court  is 

Affiemed. 


Emma  Hill,  appellee,  v.  A.  Hospb  Company,  aph^bllant. 

Filed  Mat  13,  1912.    No.  17,076. 

Appeal:  Affirmance.  Where  a  judgment  of  the  distrltst  court  re- 
sponds to  the  Issues  raised  by  the  pleadings,  and  appears  to  be 
Just  as  between  Hhe  parties,  a  court  of  review  may  disregard 
any  error  in  the  pleadings  or  proceedings  which  does  not  affect 
the  substantial  rights  of  the  appellant. 

Appeal  from  the  district  court  for  Lancaster  county: 
WiLLARD  E.  Stewart,  Judge.    Affirmed  on  conditum. 

B.  H.  Hagelin,  for  appellant. 

George  A.  Adams,  conlra. 

Barnes,  J. 

Action  for  damages  alleged  to  have  been  sustained  by 
plaintiff  for  a  breach  of  contract  for  the  sale  or  exchange 
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of  pianos.  The  plaintiff  was  successful  in  justice  court, 
and  on  appeal  to  the  district  court  she  had  the  verdict  and 
a  judgment  for  |150.  To  reverse  that  judgment  the  de- 
fendant has  brought  the  case  here  by  appeal. 

By  her  petition  the  plaintiff  alleged,  in  substance,  that 
on  or  about  the  5th  day  of  June,  1908,  she  was  the  owner 
of  a  Brewster  piano  of  the  value  of  |250 ;  that  on  or  about 
that  day  the  plaintiff  purchased  of  and  from  the  defend- 
ant a.  certain  piano  which  was  show^n  and  exhibited  to 
her,  and  for  which  she  agreed  to  pay  the  sum  of  f475; 
that  as  part  payment  for  said  piano  the  defendant  agreed 
to,  and  did,  accept  of  her  the  Brewster  piano ;  or,  in  other 
words,  the  plaintiff  traded  her  piano  to  the  defendant  for 
a  piano  recommended  to  be  a  new,  well-made,  w^eli-tuned, 
fully-eciuipped  in  every  way,  and  a  good-sounding  first- 
class  piano;  that  plaintiff  turned  over  to  the  defendant 
her  BreAvster  piano,  and  slie  gave  her  obligation  to  pay 
the  balance  at  $8  a  month  to  tlie  defendant;  that  defend- 
ant showed  the  phiintiff  a  i)iano  which  they  said  was  a 
new,  well-built,  well-tuned,  and  in  every  respect  a  perfect 
instrument,  and  guaranteed  it  to  be  first-class  in  quality, 
make  and  style;  that  defendant,  instead  of  delivering  vo 
plaintiff  a  first-class  and  well-tuned,  well-built,  well-con- 
structed, and  first-class  piano,  delivered  to  her  and  placed 
in  her  home  a  comparatively  worthiest,  old,  patched-up, 
injured,  damaged  and  wortlilcss  piano;  that  plaintiff  re- 
lied upon  the  defendant's  representations  of  the  piano  so 
traded  for  and  purchased  by  her,  and,  relying  upon  said 
representations  and  guaranty,  made  said  trade;  that  after 
plaintiff  learned  the  character  and  condition  of  the  piano 
she  refused  to  nuUce  payments  thereon,  and  ordered  de- 
fendant to  take  back  the  same  and  furnish  a  piano  in  ac- 
cordance with   the  contract;   but  the  defendant  wholly 
failed  and  refused  so  to  do,  and  thereafter  brought  a  re- 
plevin suit,  and  took  from  plaintiff  the  old,  out-of-repair 
and  out-of-date,  and  comparatively  w^orthless  piano,  and 
defendant  now  has  both  of  said  pianos,  all  to  plaintiff's 
damage  in  the  sum  of  $200,  for  which  she  prayed  judg- 
ment. 
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For  auswer  to  the  petition  the  deft^iulant  alleged  that 
on  or  about  the  2d  day  of  June,  1908,  it  sold  and  de- 
livered to  the  plaintijBf  one  Cable-Nelson  piano  at  the 
agreed  price  of  $375,  and  took  as  part  payment  therefor 
one  old  Brewster  piano,  and  allowed  the  plaintiff,  for  the 
purpose  of  said  sale,  the  sura  of  f200  therefor;  that  plain- 
tiff and  defendant,  on  that  day,  entered  into  a  contract  of 
conditional  sale  by  which  the  plaintiff  was  to  pay  the' 
balance  of  the  purchase  price  at  the  rate  of  |8  a  month ; 
that  the  title  to  the  Cable-Nelson  piano  was  to  remain  in 
the  defendant  until  the  purchase  price  had  been  paid; 
that  after  entering  into  the  contract  of  conditional  sale 
the  defendant  discovered  that  one  William  Wiseman  held 
a  chattel  mortgage  on  the  Brewster  piano  for  the  sum  of 
|50,  and  at  plaintiff's  request  the  defendant  paid  the  said 
mortgage  and  secured  a  release  thereof;  that  thereupon, 
on  the  5th  day  of  June,  the  plaintiff  and  the  defendant 
entered  into  a  new  contract  of  conditional  sale  for  said 
Cable-Nelson  piano  for  the  sum  of  $425,  which  included 
the  purchase  price  for  tlie  Brewster  piano  and  the  $50 
paid  by  the  defendant  to  discharge  the  mortgage  debt 
aforesaid;  that  the  contract  for  the  conditional  siile  pro- 
vided that  plaintiff  was  to  pay  the  balance  of  the  purchase^ 
price,  including  the  $50  paid  to  discharge  the  mortgage 
lien,  at  the  rate  of  fS  a  month,  and  that  tlie  title  to  tlie 
said  Cable-Nelson  piano  should  reniiiin  in  the  defendant 
until  the  balance  had  been  paid  in  full.  It  was  furtlier 
alleged  that  plaintiff  failed  and  refused  to  make  the  pay- 
ments, though  fi-equently  urged  and  requested  so  to  do, 
and  that  on  or  about  the  29th  day  of  December,  1908,  the 
defendant  instituted  a  replevin  suit  in  the  justice  court  of 
Lancaster  county,  and  on  the  15th  day  of  February,  1909, 
a  judgment  was  duly  rendered  in  favor  of  the  defendant 
for  the  possession  of  the  Cable-Nelson  piano.  Defendant 
therefore  prayed  that  it  go  hence  without  day  and  recover 
its  costs,  and  for  a  judgment  against  the  plaintiff  for  |50, 
the  sum  paid  to  release  the  mortgage  on  the  Brewster 
piano,  with  interest  thereon  at  the  rate  of  7  per  cent,  per 
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annum,  and  for  costs  of  suit.  The  reply  was,  in  substance, 
a  general  denial.  Upon  the  trial  of  the  issues  thus  joineil 
the  plaintiff  had  judgment  as  above  stated. 

Appellant  first  contends  that  the  court  erred  in  receiv- 
ing the  testimony  of  one  A.  M.  Bartrara  and  one  P.  15. 
Eno,  relating  to  the  value  of  Avhat  is  called  the  Cable- 
Nelson  piano,  and  argues  that  the  witnesses  had  not 
shown  themselves  c(mipetent  to  testify  upon  that  subject. 
It  would  seem  that  this  testimony  was  improperly  received 
for  two  reasons:  First,  the  value  of  the  Cable-Nelson 
piano  w^as  not  the  matter  at  issue;  second,  it  does  not  ap- 
pear that  the  witnesses  were  qualified  to  testify  as  to  the 
value  of  the  piano.  It  seems  clear,  however,  that  this 
Evidence  did  not  prejudice  the  defendant,,  and  for  that 
reason  its  admission  does  not  require  a  reversal  of  the 
judgment. 

Defendant's  second  contention  is  that  the  court  erred 
in  refusing  to  strike  out  the  answer  to  a  question  contained 
in  the  deposition  of  Beulah  Hill,  describing  the  condition 
of  the  Cable-Nelson  piano.  We  think  this  testimony  was 
both  relevant  and  material,  as  tending  to  prove  that  the 
piano  furnished  plaintiff  was  not  the  one  she  examined  at 
the  defendant'-s  place  of  business,  and  for  which  she  had 
agreed  to  exchange  her  Brewster  piano. 

It  is  next  contended  that  the  court  erred  in  refusing  to 
strike  the  testimony  of  this  witness  relating  to  statements 
made  by  the  party  who  called  on  the  plaintiff  to  collect 
the  instiilments  due  upon  her  contract.  It  is  argued  that 
the  testimony  does  not  show  that  this  person  was  an  agent 
or  employee  of  the  defendant  company.  We  think,  on  the 
whole,  the  evidence  fairly  tends  to  show  that  the  person 
who  souglit  to  make  the  collections  was  the  agent  of  and 
represented  the  defendant,  and  the  motion  to  strike  wa*s 
properly  overruled. 

Error  is  assigned  for  refusing  and  giving  certain  in- 
structions. AVe  til  ink  tliere  is  no  merit  in  this  assignment. 
As  we  view^  the  record,  the  instructions  given  in  no.  waj^ 
prejudiced  the  defendant's  rights,  and  those  refused  would 
not  have  produced  a  different  verdict. 


-:3N 
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PiiuilJy,  it  is  coiiteudetl  that  tin*  verdict  is  not  sustained 
by  the  evidence,  and  is  contrary  to  law.  An  examination 
of  the  record  satisfies  ns  that,  if  the  plaintifif  and  her  wit- 
nesses were  to  be  believed,  she  was  entitled  to  recover; 
and,  on  the  other  hand,  if  the  defendant's  evidence  is 
taken  to  be  true,  then  the  defendant  should  have  had  the 
verdict.  It  thus  appears  that  the  testimony  was  con- 
flictinj?,  and  the  verdict  of  the  jury  should  not  be  set  aside 
unless  we  can  say  it  was  clearly  wrong. 

It  suflficently  appears, 'however,  that  tlie  judgment  of  the 
district  court  was  neither  unjust  nor  inequitable.  There- 
fore, the  case  is  one  where  we  should  apply  the  provisions 
of  section  145  of  the  code,  which  reads  as  follows:  "The 
court  in  every  stage  of  an  action,  must  disregard  any 
error  or  defect  in  the  pleadings  or  proceedings,  which  does 
not  affect  tlie  substantial  riglits  of  the  adverse  party ;  and 
no  judgment  shall  be  reversed  or  affected  by  reason  of 
such  error  or  defect." 

Applying  this  rule,  the  judgment  of  the  district  court 
will  be  aflfirmed,  if  the  plaintiff  within  40  days  from  tliis 
date  files  a  remittitur  in  this  court  for  tbe  sum  of  $8.75. 
which  represents  the  interest  on  the  |50  paid  by  defend- 
ant to  release  the  mortgage  on  the  Brewster  piano,  which 
the  jury  failed  to  include  in  their  verdict.  But,  upon  her 
failure  to  file  such  remittitur,  tlie  judgment  of  the  district 
court  will  be  reversed;  and,  in  case  of  an  affirmance,  each 
party  will  be  required  to  pay  his  own  costs  in  this  court. 


Affirmed. 


Roy  W.  Burr,  appellant,  v.  Arthur  G.  Finch  et  al., 

appellees. 

Filed  May  13,  1912.    No.  16,650. 

1.  Dower:  Nonresidents.  Under  the  statutes  of  Nebraska  the  dower 
of  a  nonresident  of  the  state  is  Hmited  to  lands  of  which  her 
husband  died  seized. 

30 
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2.  Process:    Constructive   Service:     Publication   of   Notice.     Notice 

to  nonresidents,  inserted  in  a  weekly  newspaper  September  14. 
21,  28,  and  October  6,  1899,  was  published  "four  consecutiTe 
weeks,"  within  the  meaning  of  section  79  of  the  code,  proYid- 
ing  that  "the  publication  must  be  made  four  consecutive  weeks 
in  some  newspaper." 

3.  Evidence:    Genuineness    of  Signature.     In   determining  whether 

a  notary's  name  was  appended  to  a  Jurat  with  a  rubber  stamp, 
or  written  with  pen  and  ink,  the  trial  court,  in  a  suit  in  equity, 
is  not  compelled  to  disregard  the  appearance  of  the  name  itself 
and  accept  as  conclusive  indefinite  testimony  that  the  name  was 
printed  with  a  rubber  stamp. 

4.  Taxation:    Foreclosure   of   Lien:     Jurisdiction.     In   the   district 

court,  a  county's  foreclosure  of  a  tax  lien  on  land  without  an 
antecedent  administrative  sale  is  not,  on  account  of  that  omis- 
sion, void  for  want  of  jurisdiction. 

Appeal  from  the  district  court  for  Sheridan  county: 
William  H.  Westover,  Judge.    Aflirnwd. 

AUcn  G.  Fisher,  WUliam  P.  Rooney  and  Andrew  if. 
Morrissey,  for  appellant. 

Albert  W.  Crites,  contra. 

Rose,  J. 

This  is  a  suit  to  redeem  a  quarter-section  of  land  in 
Sheridan  county  from  a  tax  foreclosure  sale  and  to  quiet 
title  in  plaintiff.  The  patent  to  the  land  was  issued  by  the 
United  States  to  John  Auchampaugh  January  2,  1895. 
The  patentee  and  his  wife  executed  and  delivered  to  G. 
N.  Anderson  a  waiTanty  deed  dated  October  5,  1898,  and 
recorded  December  10,  1900.  From  the  latter  grantee  and 
his  wife,  plaintiff  claims  title  by  quitclaim  deed  dated 
March  1,  1909,  and  recorded  June  2,  1909.  In  a  suit  in- 
stituted by  Sheridan  county  September  9,  1899,  against 
the  patentee  and  his  wife,  who  were  nonresidents  upon 
whom  service  was  made  by  publication,  the  land,  pursu- 
ant to  a  decree  foreclosing  the  county's  lien  for  unpaid 
taxes,  was  sold  by  the  sheriff  to  H.  C.  Cutler  Decern- 
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ber  26,  1899.  The  sheriff's  sale  was  confinued  December 
29,  1899,  and  a  sheriflTs  deed  to  the  purchaser  was  ex- 
ecuted January  2,  1900,  and  recorded  January  4,  1900. 
Cutler,  after  his  purchase,  improved  the  land  to  the  ex- 
tent of  |1,100,  deeded  it  to  defendant  Ervin  Eddy  by 
warranty  deed  dated  July  16,  1908,  and  recorded  August 
4,  1908.  For  the  consideration  of  |2,500  Eddy  deeded  the 
land  to  defendant  Arthur  O.  Finch  by  warranty  deed 
dated  December  17,  1908,  and  recorded  January  2,  1909, 
and  took  from  the  purchaser  a  mortgage  for  fl,500. 
Plaintiff  claims  title  by  mesne  conveyances  from  the  paten- 
tee, and  defendants  rely  on  mesne  conveyances  from  the 
purchaser  at  the  tax  foreclosure  sale.  Under  facts  prop- 
erly pleaded,  the  trial  court  denied  relief  to  plaintiff, 
quieted  in  defendant  Finch  the  title  to  the  land,  and  con- 
firmed the  validity  of  the  mortgage  lien  in  favor  of  de- 
fendant Eddy.  Plaintiff  has  appealed.  Defendant  Ervin 
Eddy  died  after  the  appeal  was  docketed  in  this,  court  and 
the  cause  has  been  revived  in  the  name  of  Helen  Eddy  as 
his  successor  in  interest. 

1.  The  first  proposition  argued,  if  corre(*tly  understood, 
is  that  the  grantee  of  the  patentee's  wife  has  a  right  to 
redeem  the  land  from  the  tax  foreclosure  because  the 
sheriff's  sale  did  not  cut  off  the  wife's  inchoate  right  of 
dower.  While  the  tax  lien  was  being  foniclosed  the  pat- 
entee and  his  wife  were  nonresidents,  residing  at  Inde 
pendence,  Iowa.  She  is  not  entitled  to  redeem.  Under 
the  statutes  of  this  state  the  dowep  of  a  nonresident  is 
limited  to  lands  of  whieli  her  husband  died  seized.  Comj). 
St.  1905,  ch.  23,  sec.  20;  Atkins  v.  Atlcim,  18  Neb.  474; 
Miner  v.  Morgan^  83  Neb.  400. 

2.  It  is  next  asserted  that  the  district  court  had  no 
jurisdiction  to  foreclose  the  tax  lien  because  the  notice 
was  not  published  four  successive  weeks  as  required  by 
law.  The  statute  provides:  "The  publication  must  be 
made  four  roiixiuutive  weeks  in  some  newspaper  printed 
in  the  county  where  the  petition  is  filed."  Code,  gee.  79. 
The  publisher's  affidavit  states  that  the  notice  was  pub- 
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lished  in  a  weekly  newspaper  "four  consecutive  weeks, 
the  first  insertion  in  the  issue  of  September  14,  1899,  and 
the  last  insertion  in  the  issue  of  October  6,  .1899."  The 
argument  of  plaintiff  is  that  the  weekly  publications  com- 
mencing September  14,  had  they  been  consecutive,  as  re- 
quired by  statute,  would  have  appeared  as  follows:  Thurs- 
day, September  14;  Thursday,  September  21;  Thursday, 
September  28;  Thursday,  October  5;  whereas  tlie  affi- 
davit shows  tliat  the  last  publication  was  made  one  day 
too  late,  namely,  Friday,  October  6.  It  is  clear  that  there 
were  four  publications  in  a  weekly  newspaper  and  that 
the  fifth  and  sixth  days  of  October  were  days  of  the  same 
week.  In  Davis  v.  Huston,  15  Neb.  28,  it  was  held  that 
the  language  of  the  code  means  that  the  notice  must  be 
"inserted  in  a  weekly  newspaper  once  in  each  week  for 
four  weeks  suce(\ssively,  and  that  the  publication  is  deemed 
complete  upon  the  distribution  of  the  newspai)er  contain- 
ing its  fourtli  successive  insertion."  In  Medland  v.  Ldn- 
toriy  60  Neb.  249,  it  was  held  that  the  word  "week,"  in  its 
legal  significance,  "means  a  period  of  time  comnijencing 
(m  Sunday  morning  and  ending  on  Saturday  night"  Ac- 
cording to  these  decisions  the  publication,  in  respect  to 
the  dates  and  the  issues  of  the  weekly  newspaper,  com- 
plied with  the  statute. 

3.  The  jurisdiction  of  the  court  in  the  foreclosure  suit 
is  also  collaterally  attacked  because,  as  plaintiff  asserts, 
it  is  shown  that  the  name  of  the  notary  before  whom  the 
proof  of  publication  purports  to  have  been  made  was  ap- 
pended to  the  jurat  Avith  a  rubber  stamp.  The  testimony 
supporting  tliis  assertion  is  not  direct  and  positive.  The 
original  affidavit  was  submitted  to  the  trial  court  It  is 
in  the  record,  and  in  it  tlie  name  of  the  notary  looks  very 
much  like  a  signature  written  with  pen  and  ink.  Over 
plaintiff's  objections  the  trial  court  in  this  case  held  the 
notary's  signature  to  be  genuine  and  that  finding  is  here 
adopted  as  correct. 

4.  Plaintiff  further  contends  that  the  foreclosure  was 
void  for  Wiint  of  an  ant(H*edeiit  administrative  sale.     It 


Vol.  91]  JANUARY  TERM,  1912.  421 


Consolidated  Fuel  Co.  ▼.  Brookf .  '  1 


has  often  been  held  that  "a  county's  foreclosure  of  a  tax 
lien  on  land  without  an  antecedent  administrative  sale  is 
not,  on  account  of  that  omission,  void  for  want  of  juris- 
diction.'^ Mathews  v.  Gillett^  90  Neb.  763,  and  cases 
cited. 

No  error  has  been  pointed  out,  and  the  judgment  is 


c!onsolidated  fubl  company,  appellee,  v.  william  r. 

Brooks  et  al.,  appellants. 

Piled  May  13,  1912.     No.  16,712. 

Trade-Marks:  Injunction.  A  Jobbing  corporation  which  had  estab- 
lished an  extensive  trade  by  purchasing  a  particular  standard 
and  preparation  of  coal  from  the  South  Canon  Coal  Company 
at  Big  Four,  Colorado,  where  it  is  known  as  "Carbon  Canon 
Coal,"  and  by  selling  it  to  retailers  by  the  trade-name  of  "Cristo 
Canon  Coal,"  held  entitled  to  an  injunction  to  protect  the  use 
of  that  trade-name  as  against  a  former  manager  who  engaged 
in  the  same  business  as  a  competitor  and  used  "Cristo  Canon" 
as  a  trade-mark  for  the  same  coal  for  the  purpose  of  procuring 
trade  which  tp  the  ordinary  course  of  business  would  go  to  his 
former  employer. 

Appeal  from  tlie  district  court  for  Lancaster  county: 
Albert  J.  Cobnissh,  Judge.    Affirmed. 

T.  J.  Doyle  and  G.  L.  De  Lacy,  for  appellants 

G.  E.  Abbott  and  Field,  Ricketts  d  Ricketts,  contra. 

BOSB,  J. 

Plaintiff  and  defendants  are  rival  jobbers  in  coal,  and 
both  assert;  the  exclusive  right  to  use  in  the  trade  the  name 
"Cristo  Canon"  to  describe  fuel  mined  by  and  purchased 
from  the  South  Canon  Coal  Company  at  Big  Four,  Colo- 
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'  rado,  where  it  is  known  as  the  "Carbon  Canon  Coal.'- 

^":  From   a   decree   perpetually   enjoining  defendants   from 

:'        '  using  the  nmne  in  controversy  for  the  purpose  stated,  they 

;/  have  appealed  to  this  court. 

y  The  following  propositions  of  law  and  fact  are  urged 

(m  behalf  of  defendants  to  defeat  the  injunction:  Defend- 
ants invented  the  name.  They  were  the  first  to  register 
with  the  secretary  of  state  "Cristo  Canon"  as  a  trade- 
name for  coal,  and  a  similar  registry  by  plaintiff  was  af- 
terward rejected.  By  using  that  name  they  did  not  at- 
tempt to  sell  tlieir  own  coal  as  that  of  plaintiff.  They 
did  not  perpetrate  a  fraud  on  the  public,  because  they 
sold  by  the  same  name  the  same  grade  and  quality  of  coal 
from  the  same  mine.  Plaintiff  did  not  own  the  mine,  or 
any  interest  in  it,  or  control  the  output.  Any  wholesaler 
could  buy  the  coal  identified  by  plaintiff  as  "Cristo  Canon'' 
at  the  siune  mine  from  the  same  mining  company  and  sell 
it  to  the  trade.  The  name  is  both  generic  and  geographi- 
cal, and  tlierefore  plaintiff  could  not  acquire  the  exclu- 
sive right  to  use  it  as  a  trade-mark. 

Conceding  the  correctness  of  the  foregoing  propositions 
urged  by  defendants,  for  the  purposes  of  this  case,  but  for 
iio  other,  it  does  not  necessarily  follow  that  the  injunction 
was  erroneously  granted.  The  questions  are:  As  between 
tlie  parties  to  the  suit,  is  plaintiff  entitled  to  the  exclusive 
use  of  the  name?  Are  defendants  in  using  the  name  per- 
jK^trating  on  plaintiff  a  fraud  which  equity  will  stop? 
Plaintiff  had  a  right  to  buy  coal  of  a  particular  standard 
and  preparation  from  the  Simth  Canon  Coal  Company  at 
Big  Four,  Colorado,  where  the  coal  is  known  as  the  "Car- 
bon Canon  Coal,"  label  it  "Cristo  Cancm"  and  sell  it  to 
retailers  under  that  name,  provided  that  in  doing  so  the 
name  had  never  before  been  used  for  that  purpose,  that 
there  was  no  objection  on  the  part  of  the  mining  companj^, 
and  that  plaintiff  did  not  deceive,  mislead  or  injure  retail- 
ers or  the  public  or  interfere  with  any  right  of  a  com- 
]>etitor.  The  record  justifies  a  finding  that  plaintiff  so 
adopted  and  used  the  name.     If  the  name  is  generic,  or 
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geograpliical,  facts  not  established,  the  right  to  thus 
adopt  and  use  it  nevertheless  existed,  though  it  might 
not  be  protected  for  all  purposes.  Lee  v.  Ualey,  5 
Ch.  App.  (Eng.)  *155;  Mc Andrew  v.  'Baasett,  4  De  (x.  J. 
&  S.  (Eng.  Ch.)  *380;  Amoskeag  Mfg.  Co.  v.  Spear  d 
Ripley,  4  Sandf.  (N.  Y.)  599;  Newman  v.  Alvord,  51  N. 
Y.  189.  Other  competitors  of  plaintifiF  purchased  the  same 
coal  at  the  same  mine  and  sold  it  by  other  names  of  their 
own  selection.  Plaintiff's  use  of  the  name  "Cristo  Canon'' 
has  only  been  questioned  or  disturbed  by  defendants.  As 
against  them,  was  the  injunction  properly  granted? 
Plaintiff  is  a  corporation.  When  defendant  Brooks  was 
its  manager,  it  created  a  large  demand  for  coal  to  which 
it  had  given,  with  his  consent,  the  trade-name  in  contro- 
versy. As  a  result  it  trans9.cted  an  extensive  business  as 
a  jobber.  It  was  the  exclusive  source  of  all  coal  on  tho 
market  by  the  name  of  "Cristo  Canon."  Its  customers 
were  pleased  with  the  fuel.  Tliey  praised  its  preparation 
and  quality.  After  the  character  of  the  coal,  designattnl 
in  the  trade  by  that  name,  and  plaintiff's  reputation  foi* 
fair  dealing  had  been  established.  Brooks  left  its  employ 
at  Fremont,  promptly  registered  in  his  own  name  "Cristo 
Canon"  as  a  trade-mark  for  coal,  organized  the  W.  E. 
Brooks  Coal  Company  (defendant),  started  in  business  at 
Lincoln  as  a  competitive  jobber  in  plaintiflPs  teiTitor\% 
advertised  to  sell  "Cristo  Canon  Coal,"  sent  solicitors 
among  plaintiff's  customers,  and,  for  the  purpose  of  pro- 
moting his  own  enterprise,  made  use  of  his  knowledge  of 
plaintiff's  territory,  of  its  customers,  of  its  business,  and 
of  the  fact  that  other  dealers  bought  and  sold  the  same 
coal  under  different  names. 

Following  the  doctrine  of  the  English  courts  of  chan- 
cery, Vice-Chancellor  Van  Fleet  stated  the  requisites  for 
acquiring  title  to  a  trade-mark  as  follows:  "First,  the 
person  desirincj  to  accpiire  title  must  adopt  some  mark  not 
in  use  to  distinguish  goods,  of  the  same  class  or  kind, 
already  on  the  market,  belonging  to  another  trader; 
second,  he  must  apply  his  mark  to  some  article  of  traffic ; 
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and,  third,  he  must  put  his  article,  marked  with  his  mark,« 
on  the  market."  Schneider  v.  Williams,  44  N.  J.  Eq.  391. 
With  these  requisites  plaintiff  complied.  While  it  did 
not  own  the  mine  or  control  the  output,  it  owned  the  coal 
offered  to  the  trade  by  the  name  "Cristo  Canon."  Defend- 
ants understood  and  participated  in  the  means  through 
which  plaintiff  built  up  its  trade  in,  and  created  the  de- 
mand for,  fuel  thus  designated.  The  manifest  purpose  of 
:  defendants  in  using  the  name  "Cristo  Canon"  and  in  pur- 
.  suing  the  ntethods  already  described  was  to  divert  to 
tliemselves  the  benefit  of  plaintiff's  reputation  for  honesty 
and  fair-dealing  and  to  procure  trade  which  in  the  ordi- 
nary and  legitimate  course  of  business  would  go  to  plain- 
tiff as  a  proper  reward  of  rectitude  and  enterprise.  Their 
competition  was  unfair  and  their  conduct  was  a  fraud  on 
plaintiff.  Tlie  registration  of  the  name  with  the  secretary 
of  state  was  part  of  the  fraudulent  purpose  and  is  no  pro- 
tection to  defendants.  In  discussing  the  use  of  the  word 
"Anatolia"  as  a  trade-name  for  licorice,  Lord  Chancellor 
Westbury  said:  "There  is  the  deliberate  imitation  of  a 
mark  previously  existing  in  the  market.  The  thing  is 
done  in  order  that  the  rival  article  of  the  defendants' 
manufacture  may  be  brought  into  the  market  in  competi- 
tion with  tliat  which  is  already  there.  There  is  nothing, 
in  a  word,  which  is  necessary  for  the  interposition  of  the 
court  which  is  wanting  on  the  present  occasion.  But,  it 
is  urged  on  Ix^lialf  of  the  defendants,  this  word  Anatolia  is 
a  general  expression;  is,  in  point  of  fact,  the  geographical 
designation  of  a  whole  tract  of  country  wherein  licorice 
root  is  largely  grown,  and  is  therefore  a  word  common  to 
all,  and  in  it  there  can  bo  no  property.  That  argument  is 
merely  a  rejietition  of  the  fallacy  which  I  have  frequently 
had  occasion  to  ex])ose.  Property  in  the  word  for  all 
purposes  can  not  exist;  but  proi>erty  in  that  word,  as 
applied  by  way  of  stamp  upon  a  particular  vendible  ar- 
ticle, as  a  stick  of  licorice,  does  exist  the  moment  the  ar- 
ticle goes  into  the  market  so  stamped,  and  there  obtains 
acceptance  and  reputation  whereby  the  stam,p  gets  cur- 
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rency  as  an  indication  of  superior  quality,  or  of  some 
other  circumstance  which  renders  the  article  so  stamped 
acceptable  to  the  public.  Lastly,  it  is  urged  on  behalf  of 
the  defendants,  with  respect  to  the  costs  of  this  suit,  that 
they  w^ere  unwilling  to  contest  the  right  of  the  plaintiffs. 
When  tliey  imitated  the  mark  they  knew^  that  there  was 
that  mark  in  use,  and  they  intentionally  imitated  it.  It 
is  probable  that  at  the  time  they  were  not  aware  that  it 
was  the  mark  of  the  plaintiffs.  But  if  a  man  finds  an 
article  sent  to  him  from  the  market  bearing  a  particular 
Bt^mip,  and  he  intentionally  api^ropriates  that  stamp,  and 
thenceforth  uses  it  for  the  purpose  of  designating  his  own 
article,  laying  aside  the  mark  that  he  had  previously  used, 
and  appropriating  that  whicli  he  ought  to  have  inferred 
w^as  the  property  of  another,  he  must  take  the  conse- 
quences." Mc Andrew  v.  Ba^sett,  4  De  G.  J.  &  S.  (Eng. 
Ch.)  ♦380.  In  Perry  v.  Truefitt.Q  Beav.  (Bug.)  66,  Lord 
Langdale  observed:  "I  own  it  does  not  seem  to  me  that 
a  man  can  acquire  a  property  merely  in  a  name  or  mark; 
but  whether  he  has  or  not  a  property  in  the  name  or  the 
mark,  I  have  no  doubt  that  another  person  has  not  a  right 
to  use  that  name  or  mark  for  the  purposes  of  deception, 
and  in  order  to  attract  to  himself  that  course  of  trade,  or 
that  custom,  which,  without  that  improper  act,  would 
have  flowed  to  the  person  who  first  used,  or  was  alone  in 
the  habit  of  using,  the  particular  name  or  mark."  This 
d(K*trine  has  been  recognized  in  a  former  oi)inion  of  this 
court.  Chadron  Opera  ITouse  Go.  v,  Loomer,  71  Neb.  785. 
On  principle,  plaintiff's  right  to  the  name  is  exclusive  as 
against  defendants.  Narman  v.  Alvord^  51  N.  Y.  189; 
Amoskeag  Mfg,  Co.  v.  Spear  &  Ripley^  4  Sandf.  (N.  Y.) 
599;  Lee  v.  Haley,  5  Ch.  App.  (Eng.)  *155. 

The  judgment  of  the  district  court  is  therefore 

Affirmed. 
Bbdqwick,  J.,  concurs  in  conclusion. 
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Milton  R.  Wessell  et  al.,  appellees,  v.  Maj^dbvillb 

Havens  et  al.,  appellants. 

Filed  May  13,  1912.     No.  17,023. 

1.  Contracts:    Construction:    Sales:    Good-Will.     In  a  duly-executed. 

formal,  written  contract  containing  the  terms  under  which  a 
stock  of  general  merchandise  is  sold,  a  provision  that  the  good- 
will of  the  seller's  mercantile  business  is  included  in  the  sale 
does  not  imply  an  agreement  that  the  seller  shall  not  re-engage 
in  such  business. 

2.  Evidence:    Parol  Evidence:     ADMissTim.iTT.     Where   the  good-will 

of  a  mercantile  business  is  included  in  a  duly-executed,  formal, 
written  contract  of  sale,  without  any  restriction  on  the  right  of 
the  seller  to  re-engage  in  the  same  business,  oral  evidence  that 
he  agreed  not  to  do  so  is  Inadmissible  as  varying  the  terms  of 
the  written  instrument. 

Appeal  from  the  district  court  for  Otoe  county: 
Hakvey  D.  Travis,  Judge.    Reversed  mfh  directions. 

J.  C.  Cooh,  John  C,  Watson  and  A.  P.  Moran,  for  ap- 
|)ellants. 

Pitzcr  cC  nayiciird,  Edioin  Zimmerer  and  E.  C.  May- 
nard,  contra. 

Rose,  J. 

Plaintiffs  b()ui»]il  a  stock  of  g(»npral  merchandise  and 
the  good-will  of  the  owners  in  an  established  mercantile 
business.  This  is  an  action  to  recover  damages  from  the 
sellers  for  subsequently  engaging  in  the  same  business  as 
competitors  of  tlie  l)uyers  in  alleged  violation  of  the  con- 
tract of  sale.  From  a  judgment  in  favor  of  plaintiffs  for 
|9,000,  defendants  have  appealed. 

Defendants  owned  and  conducted  a  general  store  at 

Fremont.    By  written  contract  dated  March  6,  1906,  they 

,  agreed  to  sell  their  entire  stock  and  the  good-will  of  their 

business  to  plaintiffs.     The  agreement  provided  that  an 
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invoice  of  the  stock  should  be  made  by  the  parties  as  soon 
as  possible;  that  the  purchase  price  should  be  the  amount 
of  the  invoice,  after  deducting  5  per  cent,  of  the  total; 
that  plaintiffs  should  pay  the  consideration  upon  comple- 
tion of  the  inventory ;  that  for  $150  a  month  for  two  years, 
with  an  option  for  two  years  more,  defendants  should 
lease  to  plaintiffs  the  rooms  in  which  the  mercantile  busi- 
ness was  being  conducted;  and  that  the  good- will  of  the 
sellers  should  be  included  in  the  sale  of  the  stock.  After 
a  satisfactory  inventory  had  been  made  by  both  parties, 
plaintiff's  paid  the  stipulated  consideration  and  accepted 
from  defendants  a  duly-executed,  formal,  written  bill  of 
sale,  containing  the  following  terms: 

"Know  all  men  by  these  presents:  That  I,  II.  Havens 
and  Laura  Havens,  of  the  county  of  Dodge,  state  of  Ne- 
braska, of  the  first  part,  for  and  in  consideration  of  the 
sum  of  $29,276.45,  to  me  in  hand  paid  by  Wessel,  Kohn  & 
Co.,  of  the  second  part,  the  receijjt  whereof  is  hereby 
acknowledged,  have  bargained  and  sold,  and  by  these  pres- 
ents do  grant  and  convey,  unto  the  said  party  of  the 
second  part,  their  executors,  administrators,  and  assigns 
the  entire  stock  of  dry  goods,  millinery  and  ready-made 
goods  and  all  articles  of  merchandise  of  whatsoever  kind 
contained  in  my  present  place  of  business  located  on  lots 
3  and  4,  block  143,  in  the  city  of  Fremont.  Goods  sold  are 
contained  in  the  two-story  and  basement  of  said  building, 
including  all  the  store-fixtures  of  whatever  kind.  This  to 
include  also  the  good-will  of  the  parties  of  the  first  part 
to  go  Avith  the  business  belonging  to  me,  and  now  in  my 
possession,  at  the  place  last  aforesaid." 

The  storerooms  were  leased  according  to  contract. 
Plaintiffs  took  immediate  i)ossession  of  the  leased  premises 
and  the  purchased  stock,  and  conducted  a  mercantile 
business  at  the  siiine  place  until  October,  1907,  when  they 
sold  the  remaining  stock  in  bulk  and  retired.  In  the  mean- 
time defendant  Mandeville  Havens  erected  in  the  neigh- 
borhood of  plaintiffs'  store  a  new  building,  and  defendant 
Laura  L.  Havens,  his  wife,  opened  therein,  December  13, 
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1906,  a  suit  store  with  an  investment  of  |3,800.  Both 
enterprises  were  carried  on  harmoniously  without  inter- 
ruption until  plaintiffs  retired  from  the  mercantile  busi- 
ness in  Fremont.  During  that  time  plaintiffs  did  not 
complain  that  defendants,  by  opening  and  conducting  a 
suit  house,  had  violated  their  agreement,  nor  did  plain- 
tiffs present  or  mention  a  claim  for  damages  for  breach 
of  the  contract  of  sale,  and  friendly  relations  existed  be- 
tween plaintiffs  and  defendants.  After  plaintiffs  sold 
their  stock  they  sent  from  Nebraska  City  to  defendants 
at  Fremont  $150  to  pay  a  month's  rent  for  the  storerooms 
which  they  had  surrendered  to  their  successors.  Defend- 
ant Mandeville  Havens  went  to  Nebraska  City,  May  27, 
1908,  to  make  a  further  collection  of  rent,  and  was  served 
with  a  summons  in  this  case.  Two  days  later  a  summons 
was  served  on  his  wife  in  Dodge  county. 

The  original  contract  and  the  bill  of  sale  are  both 
pleaded  in  the  petition.  The  agreements  were  executed. 
Under  them  defendants  parted  with  their  stock  of  mer- 
chandise and  plaintiffs  took  possession  of  it  There  was 
no  dispute  about  the  meaning  of  any  term  employed  by 
the  parties  to  express  tlieir  agreements,  or  about  any  oral 
promise,  until  plaintiffs  had  resold  all  the  property  pur- 
chased. There  is  no  allegation  of  fraud  on  the  part  of 
defendants  in  making  the  sale,  or  in  formulating  or  ex- 
ecuting the  contracts.  Tlie  contracts,  though  attached 
to  the  petition^  do  not  contain  a  stipulation  restricting 
defendants'  riglit  to  re-engage  in  the  mercantile  business 
in  Fremont  while  plaintiffs  are  engaged  therein.  Plain- 
tiffs understood  this,  and  pleaded:  As  a  material  con- 
sideration for  the  purchase  and  for  the  payment  of  the 
agreed  price,  defendants  at  the  time  orally  promised  and 
agreed  not  to  engage  in  such  business  as  competitors  of 
plaintiffs,  "which  said  promise  and  agreement  all  the  par- 
ties to  said  transaction  understood  to  be  embraced  in  the 
sale  of  the  good-will  as  embodied  and  set  out  in  the  said 
bill  of  sale."  By  plaintiff's'  pleadings  and  the  proofs 
adduced  to  support  them,  it  is  shown  that  the  judgment 
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rests  on  the  breach  of  an  oral  promise  by  defendants  not 
to  re-engage  in  the  mercantile  business,  and  on  a  parol 
understanding  that  such  a  promise  was  embraced  in  or 
implied  from  the  following  language  of  the  bill  of  sale: 
"This  to  include  also  the  good-will  of  the  parties  of  the 
first  part  to  go  with  the  business/'  Tlie  evidence  shows, 
without  contradiction,  that  the  sentence  quoted  was  in- 
serted by  an  attorney  mutually  selected  by  the  parties 
after  the  discussion  of  a  proposed  stipulation  binding  de- 
fendants not  to  re-enter  business  as  a  competitor  of  plain- 
tiffs, and  after  the  sellers  had  refused  to  make  such  an 
agreement  a  part  of  the  w^ritt^n  instrument.  The  care  and 
detail  with  whicli  the  contracts  are  drawn  and  the  imi)or- 
tance  of  a  transaction  requiring  the  payment  of  |29,000  and 
the  transfer  of  a  stock  of  goods  valued  at  that  sum  evince 
an  intention  of  the  parties  to  leave  no  material  matter  to 
oral  controversy.  Plaintiffs  themselves  asserted  no  right 
resting  in  parol  until,  after  they  had  conducted  tlie  store  a 
year  and  a  half  and  had  sold  all  the  property  purchawMl. 
On  a  record  presenting  the  situation  outlined,  two 
well-established  rules  of  law  defeat  plaintiffs'  case:  (1) 
In  a  duly-executed,  formal,  written  contract  containing 
the  terms  under  wiiich  a  stock  of  general  merchandise  is 
sold,  a  provision  that  the  good- will  of  the  seller's  mercan- 
tile business  is  included  in  the  sale  does  not  imply  an 
agreement  that  the  seller  shall  not  re-engage  in  such  busi- 
ness. (2)  Where  the  good-will  of  a  mercantile  business  is 
included  in  a  duly-executed,  formal,  written  contract  of 
sale,  without  any  restriction  on  tlie  right  of  the  seller  to 
re-engage  in  the  same  business,  oral  evidence  that  he 
agreed  not  to  do  so  is  inadmissible  as  varying  the  terms  of 
the  WTitten  instrument.  Zanturjiari  v,  Boornazian,  25  R. 
I.  151,  55  Ati;  199;  Bassett  v.  Percival,  5  Allen  (Masa) 
345;  Gostello  v.  Eddy,  12  N.  Y.  Supp.  236;  Hoxie  v, 
Chaney,  143  Mass.  592;  Love  v.  Tlamel,  59  App.  Div. 
(N.  T.)  360;  Cottrell  v.  Bahcock  Printing  Press  Mfg.  Co.. 
54  Conn,  122.  These  principles  apply  to  the  present 
case,  and  they  leave  plaintiffs  without  any  breach  of  con- 
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tract  and  without  any  competent  evidence  to  justify  a 
recovery. 

The  judgment  is  therefore  reversed  and  tlie  cause  re- 
manded to  the  district  court,  with  directions  to  dismiss 
the  action. 

Erversbd. 

Lbtton,  J.,  not  sitting. 

Reese,  C.  J.,  and  TTambr,  J.,  agree  to  the  reversal,  but 
not  to  the  order  requiring  a  dismissal  of  the  case. 


Henry  R.  Gering,  appellee,  v.  John  M.  Lbtda, 

appellant. 

Filed  Mat  13,  1912.    No.  16,693. 

Malicious  Prosecution:  Evidence.  Evidence  examined,  and  held 
insufficient  to  connect  defendant  with  the  criminal  prosecution 
of  plaintiff,  set  out  in  the  petition. 

Appeal  from  the  district  court  for  Cass  county:  Ben- 
jamin F.  Good,  Judge.    Reversed  tvith  directions. 

J.  E.  Leyda,  Byron  Clwrk  and  William  A.  Rohertson, 
for  appellant. 

Matthew  Oering  and  John  0.  Govcen,  contra, 

Fawcbtt,  J. 

Action  in  the  district  court  for  Cass  county  for  mali- 
cious prosecution.  Judgment  for  plaintiff  for  |1.  Defend- 
ant appeals. 

The  complaint  upon  which  plaintiff  was  prosecuted  was 
filed  in  the  county  court  of  Cass  county  by  the  county  at- 
torney, and  charged  that  defendant,  being  a  druggist  with 
permit  from  tlie  city  council  of  tlie  city  of  Plattsmouth  to 
sell  liquors  for  medicinal,  mechanical  and  chemical  pur- 
poses only,  did  on  July  5,  1908,  unlawfully  sell  intoxica- 
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ting  liquor,  to  wit,  whisky,  to  one  Samuel  P>eggs,  "without 
first  having  obtained  a  license  and  given  bond  to  the  state 
of  Nebraska,  as  required  by  law  authorizing  him,  the  said 
Henry  R.  Gering,  to  make  such  sale  of  intoxicating  liquor, 
such  sale  not  having  been  made  for  medicinal,  mechanical 
or  chemical  purposes."  Upon  the  hearing  of  tliat  com- 
plaint, the  defendant  there  (plaintiff  here)  was  discharged 
and  this  action  followed.  The  allegation  against  the  de- 
fendant Leyda  is  that  he  maliciously  and  without  prob- 
able cause  procured  the  arrest  and  prosecution  of  plaintiff 
upon  the  complaint  above  set  out. 

One  of  the  errors  assigned  by  defendant,  and  tlie  only  one 
we  deem  it  necessary  to  consider,  is  that  the  trial  court 
erred  in  overruling  his  request  for  a  peremptory  instruc- 
tion, and  in  submitting  the  case  to  the  juiT.  The  evidence 
of  plaintiff  himself  is  that  one  Beggs  came  to  his  store  on 
Sunday,  July  5,  1908.  "He  said  he  wanted  some  whisky. 
I  said,  *We  don't  sell  it  on  Sunday.'  He  said,  ^I  want  it 
for  medicine.  I  have  got  to  have  it.  I  aiu  going  to  go 
into  the  countrv.'  I  asked  him  what  his  name  was  and 
where  he  lived,  and  he  told  me  and  that  he  was  working 
out  in  the  country.  I  says,  ^Do  you  want  it  for  medicine?' 
and  he  said,  'Yes,  sir;  I  do.'  I  asked  him  how  much  he 
wanted,  and  put  it  up  for  him;  took  his  money  and  de 
livered  the  goods  to  him,  making  the  entry  of  the  sale  in 
the  poison  register."  The  poison  register  sliows  that  the 
sale  was  12  ounces. 

The  controlling  question  is:  Did  defendnnt  Leyda  pro- 
cure the  prosecution  of  plaintiff  maliciously  and  without 
probable  cause?  The  fact  that  a  man  is  prosecuted  on  a 
criminal  cliarge  through  promptings  of  malice  on  the  part 
of  the  one  instituting  the  prosecution  is  not  sufficient 
ground  upon  which  to  base  a  suit  for  malicious  prosecu- 
tion, if  there  is  probable  cause  for  such  prosecution.  There 
must  be  both  malice  and  want  of  proljable  cause  before 
such  an  action  will  lie.  In  this  case  tliere  is  an  entire 
absence  of  evidence  to  show  that  defendnnt  mnde  any  falsi* 
representations  whatever  to  the  county  attorney,  or  did 
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anytliing  improper  in  causing  the  filing  of  the  complaint 
above  set  out.  In  fact,  the  county  attorney  hinuaelf  te«ti- 
fied  tliat  he  never  counseled  with  the  defendant  or  aaked 
his  advice,  nor  did  he  know  that  he  had  with  any  one  else. 
He  says  lie  met  defendant  on  the  street,  and  defendant  said 
to  him  that  he  had  heard  that  a  man  by  the  name  of  Beggs 
was  getting  liquor  at  plaintiff's  store;  that  he  told  defend- 
ant tliat  he  knew  about  it  and  had  the  matter  in  hand. 
Without  going  into  the  evidence  in  detail,  it  is  sufficient 
to  say  that  it  clearly  establishes  the  fact  that  the  com- 
plaint against  plaintiff  was  filed  by  the  counly  attorney 
entirely  upon  his  own  initiative  and  without  procurement 
on  the  part  of  defendant.  The  petition  of  plaintiff  and 
his  testimony  show  that  he  sold  a  bottle  of  whisky  to 
Beggs  upon  the  mere  statement  of  Beggs  that  he  wanted 
it  for  medicine.  The  evidence  also  shows  that  Be^s 
did  not  purchase  it  for  medicinal  purposea  Admitting 
that  he  deceived  plaintiff,  that  would  not  establish  the 
fact  that,  upon  receiving  information  of  such  sale,  the 
county  attorney  acted  without  probable  cause  in  filing  the 
complaint  and  prosecuting  plaintiff  therefor.  But,  even 
so,  viewed  from  any  standpoint,  the  evidence  in  the  record 
before  us  is  entirely  insufficient  to  connect  defendant  with 
the  proj^-ecution  of  plaintiff.  We  think  the  court  erred  in 
not  directing  the  jury  to  find  for  defendant  as  requested. 
Plaintiff  has  evidently  concluded  that  there  is  no  sub- 
stantial merit  in  his  action,  as  his  counsel  have  neithOT 
submitted  a  brief  nor  appeared  to  argue  the  case  orally. 
Tlie  judgment  of  the  district  court  is  therefore  reversed 
and  the  cause  remanded,  with  directions  to  dismiss  the 
action  at  plaintiff's  costs. 

Bbtbrsed. 


r 
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John  Tiger,  appellee,  v.  Buiton  Land  Company  bt  al., 

appellants. 

File©  May  13,  1912.     No.  17.006. 

1.  DeedB:  Execution  by  Attorney  in  Fact.  As  respects  the  execution 
of  a  deed  by  an  attorney  in  fact,  although  It  is  usual  and  better 
for  him  to  sign  the  name  of  his  principal  and  to  add  thereto 
his  own  signature,  with  proper  words  indicating  that  the  act 
is  done  by  him  as  such  attorney,  yet  it  is  not  In  all  cases  neces- 
sary that  he  should  so  append  his  own  name.  When  the  deed 
on  its  face  purports  to  be  the  indenture  of  the  principal,  made 
by  his  attorney  in  fact  therein  designated  by  name,  it  may  be 
properly  signed  by  such  attorney  by  his  subscribing  and  affix- 
ing thereto  the  name  of  his  principal  alone. 

2. :     Acknowledgment  by  Attorney  in   Fact.     But  in  such  a 

case  he  cannot  complete  the  execution  of  such  deed  by  an 
acknowledgment  which  recites  that  ihe  principal  personally 
appeared  before  the  notary  and  acknowledged  the  execution  of 
the  deed  to  be  his  voluntary  act.  Such  acknowledgment  must 
state  the  truth,  and  recite  that  it  is  made  by  the  attorney  In 
fact,  in  his  representative  capacity. 

Opinion  on  motion  for  rehearing  of  case  reported,  antey 
p.  63.    Rehearing  denied.    Former  opinion  modified. 

Pawcett,  J. 

Defendants  have  filed  a  motion  for  rehearing,  or  rather 
for  a  modification  of  our  opinion,  ante,  p.  63.  We  are 
asked  to  modify  the  following  language  in  our  opinion: 
"The  evidence  also  shows  that  the  deed  from  H.  E.  Gibson 
to  plaintiff  for  the  Colorado  lands  was  never  signed  by 
Mrs.  Gibson,  but  that  the  name,  ^IT.  E.  Gibscm,'  was  signed 
by  A.  L.  Buttcm,  w^ho  admitted  upon  cross-examination 
that  he  may  have  attcMuptod  to  imitate  the  handw^riting  of 
H.  E.  Gibson  in  making  the  signature.  The  deed  is  ac- 
knowledged before  one  Xellie  Sheehy,  notary  public,  who 
certified  that  *H.  E.  Gibson  (single)'  personally  appeared 
before  her  and  acknowledged  the  execution  of  the  deed  to 
be  Tiis'  voluntary  act  and  deed.  Miss  Sheehy  was  an 
31 
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employee  of  the  Buttons.  Mr.  Button  attempts  to  justify 
his  action  in  signing  the  deed  as  was  done,  by  testifying 
that  he  had  a  power  of  attorney  from  his  sister,  H.  E. 
Gibson,  authorizing  him  to  sign  her  name  to  deeds  and 
other  instruments,  and  that  he  supposed  that  it  was  all 
right  to  sign  that  way.  It  is  incredible  that,  after  trans- 
acting business  as  a  real  estate  deider  for  about  20  years, 
in  seven  states  and  territories,  with  offices  in  something 
like  15  cities  in  those  states,  he  should  be  ignorant  of  the 
fact  that  his  power  of  attorney  did  not  give  him  authority 
to  sign  a  deed  in  any  such  manner."  Counsel  state  that, 
while  the  above  is  "probably  dictum  and  entirely  unnecesr 
sary  to  the  decision  of  the  case,  yet  it  is  now  urged  upon 
the  attention  of  this  court,  as  a  rule  of  law,  in  the  brief 
of  counsel  in  another  suit  soon  to  be  presented  at  this 
bar."  This  statement  impels  us  to  consider  and  definitely 
determine  the  question  now. 

Counsel  argue  that,  as  Mr.  Button  had  a  power  of  at- 
torney from  H.  E.  Gibson  to  sign  her  name  to  deeds,  he 
had  a  i)erfect  right  to  sign  the  deed  in  controversy,  ss  was 
done,  and  cite  DevuMiey  v.  Reynolds,  1  Watts  &  Serg. 
(Pa.)  328;  Forsyth  v.  Day,  41  Me.  382;  Berkey  v.  Judd, 
22  Minn.  287,  302,  in  support  of  their  contention.  In  the 
last  sentence  of  the  quotation  from  our  opinion  above 
given  the  \^'o^d  "execute"  should  have  been  used  instead  of 
of  the  word  "sign,"  so  as  to  include  the  acknowledgment 
as  well  as  tlie  signing,  which  the  quotation  from  tlie  opin- 
ion shows  was  what  was  under  consideration.  We  concede 
that  the  weight  of  authority  is  to  the  effect  that  where  A. 
B.  has  a  written  power  of  attorney  from  C.  D.  to  sign 
deeds  for  the  latter,  he  may  sign  the  deeds  "C.  D.,"  with- 
(mt  adding  "by  A.  B.,  his  attorney  in  fact,"  but  he  cannot 
complete  the  execution  of  that  deed  by  an  acknowledg- 
ment which  recites  that  "C.  D."  perscmally  appeared  be- 
fore the  notary  and  acknowledged  the  execution  of  the 
deed  to  be  his  voluntaiy  act.  Such  a  recitation  would  be 
false,  and  a  deed  so  executed  would  not  be  good  even  under 
the  authorities  cited  by  defendants. 
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In  Dccinney  v.  Reynolds,  supra,  the  deed  recited: 
"Know  ye  that  Michael  Hollman,  by  William  M'AUister, 
his  lawful  and  regularly  deputed  attorney  in  fact,  for  and 
in  consideration  of,"  etc.,  and  concludes:  "In  witness 
whereof,  the  said  Michael  Hollman,  by  his  attorney  afore- 
said, hath  hereunto  set  his  hand  and  seal."  The  deed  was 
simply  signed  "^lichael  Hollman.  (Seal.)"  The  certifi- 
cate of  acknowledgment  recited:  "Personally  came  Wil- 
liam M'Allister,  attorney  as  aforesaid,  and  acknowledged 
the  foregoing  deed  poll  as  the  act  and  deed  of  the  said 
Michael  Hollman,"  etc.  It  was  in  reference  to  that  kind 
of  an  instrument  that  the  court  in  the  syllabus  held:  "It 
is  not  necessary  to  the  proi)er  execution  of  a  deed  by  an 
attorney  in  fact  that  he  should  sign  his  name  to  it;  the 
name  of  the  principal  alone  is  sufficient." 

In  Berkey  v.  Judd,  supra,  the  opinion  states:  "It  is  re- 
cited in  the  body  of  the  deed  (exhibit  C)  that  it  is  an 
'indenture  between  Albert  H.  Judd'  and  others  therein 
named  as  principals,  'by  their  attorney  in  fact,  Orange 
Walker,  and  Orange  Walker,  parties  of  the  first  part,'  and 
the  said  Greeley  &  Ludden  of  the  second  part.  The  deed 
purports  to  be  signed  and  sealed  by  said  first  parties  as 
follows:  'In  testimony  whereof  the  said  parties  to  these 
presents  have  hereunto  ♦  ♦  ♦  get  their  hands  and  seals,' 
etc.  ^Albert  H.  Judd,  Caroline  Judd,  Asa  Parker,  Geo. 
B.  Judd,  Mary  Ann  M.  Judd,  Hitam  Berkey,  Georgiana 
E.  Walker,  Orange  Walker.' "  To  the  right  of  the  first 
seven  names  there  was  drawn  a  single  bracket,  and  written 
opposite  the  brac^ket  are  the  words  'T3y  their  attoraey  in 
fact."  The  opinion,  after  setting  out  the  signatures  as 
above,  states:  "As  appears  from  the  certificate  of  ac- 
knowledgment, Walker  personally  acknowledged  the  ex- 
ecution of  said  deed  by  himself  as  'his  individual  act  and 
deed,'  and  also  as  'liis  act  and  deed  as  attorney  in  fact  as 
aforesaid,'  and  'for  and  on  behalf  of  the  said  Albei-t  H. 
Judd,'  etc.,  'as  their  true  and  lawful  attorney  in  fact' 
The  name  of  Orange  Walker  subscribed  to  the  deed  is 
clearly  indicated  by  its  ix)sition  and  seal  as  his  individual 
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signature  as  one  of  the  grantors,  and  not  as  an  agent.  So 
far  as  he  is  concenied  as  one  of  the  parties  of  the  first  part 
to  the  indenture,  it  was  properly  and  legally  executed  and 
acknowledged.  As  respects  the  execution  of  a  deed  by  an 
attorney  in  fact,  although  it  is  usual  and  better  for  him 
to  sign  the  name  of  his  principal,  and  to  add  thereto  his 
own  signature,  with  proi>er  words  indicating  that  the  act 
is  done  by  him  as  sucli  attorney,  yet  it  is  not  in  all  cases 
necessary  that  lie  should  so  append  his  own  name.  When 
the  deed  on  its  face  puri)orts  to  be  the  indenture  of  the 
principal,  made  by  his  attorney  in  fact  therein  designated 
by  name,  it  may  be  properly  executed  by  such  attorney  by 
his  subscribing  and  affixing  thereto  the  name  and  seal  of 
his  principal  alone.  Dev'inney  v.  Reynolds^  1  Watts  & 
Serg.  (Pa.)  328;  Forsyth  v.  Day,  41  Me.  382.  In  this  case 
the  deed  purports  on  its  face  to  be  the  indenture  of  the 
principals,  and  not  that  of  the  agent.  It  fully  discloses 
that  it  was  made  for  them  and  in  their  name  by  their  at- 
torney in  fact.  Orange  Walker,  who  had  full  authority  so 
to  do.  Its  exc^cution  was  properly  acknowledged  by  him 
as  such  attoniov  in  fact,  and  for  and  on  behalf  of  his  said 
principals.  Tlie  n(\i»lect  to  sign  his  own  name  to  the  words 
^by  their  attorney  in  fact'  was  a  purely  technical  omission, 
devoid  of  any  legal  effect  whatever."  This  leaves  only 
Forsyth  v.  Day,  supra,  as  apparently  supporting  the  con- 
tention of  def(^ndants.  In  that  case  Wood  v.  Goodridge, 
6  Cush.  (Mass.)  117,  is  quoted  from  as  follows:  "It  should 
appear  upon  the  face  of  the  instruments  that  they  were 
executed  by  the  attorney,  and  in  virtue  of  the  authority 
delegated  to  him  for  that  purpose.  It  is  not  enough  that 
the  attorney  in  fact  has  authority,  but  it  must  appear  by 
the  instruments  themselves,  which  he  executes,  that  he 
intends  to  execute  tliis  authority.  The  instruments  should 
be  made  by  the  attorney  expressly  as  such  attorney;  and 
the  exercise  of  his  delegated  authority  should  be  distinctly 
avowed  upon  the  instruments  themselves."  The  writer  of 
the  opinion  then  states:  "No  case,  I  apprehend,  can  be 
found  in  the  books  which  will  sustain  the  rule  so  broadly 
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laid  down  by  the  learned  judge  in  the  case  of  Wood  v. 
Qoodridge/^     In   the   case   under   consideration   by   the 
Maine  court,  the  instrument  in  controversy  was  a  promis- 
sory note.     In  the  latter  part  of  the  opinion,  it  is  said: 
''From  these  considerations  it  results  that  all  the  notes 
introduced  in  this  case,  dated  subsequent  to  the  note  in 
suit,  and  all  other  notes  introduced,  the  existence  of  which 
was  not  proved  to  have  been  known  to  Daniel  at  or  before 
the  inception  of  the  note  in  suit,  were  not  competent  evi- 
dence frem  which  a  jury  would  be  authorized  to  infer 
original  authority  from  Daniel  t^  Adoniram  to  place  his 
name  on  the  note  in  suit,  and  for  that  specific  purpose 
should  have  been  excluded.    Were  these  same  notes  com- 
petent evidence  from  which  the  juiy  could  legitimately  in- 
fer the  adoption  or  ratification  of  the  one  in  suit?  The  rati- 
fication of  an  act  is  equivalent  to  the  original  grant  of 
authority."    The  court  then  proceeds  to  consider  the  case 
upon  the  theory  of  ratification,  and  finds  that  the  notes 
were  not  competent  evidence  even  for  that  puri)Ose,  and 
a  judgment  for  plaintiff  upon  the  note  was  reversed.   An 
examination  of  this  case  shows  that  its  criticism  of  Wood 
V.  Goodridge,  supra,  was  not  only  mere  dictum,  but  that 
it  has  no  application  to  an  instrument  which  requires  a 
formal  acknoAvledgment  as  a  part  of  its  execution.    It  is 
no  answer  to  this  proposition  that  a  deed  as  between  gran- 
tor and  grantee  is  good  without  any   acknowledgment. 
Such  is  not  the  usual  course  of  business,  and  it  will  not 
be  contended  that  plaintiff  in  this  case  could  have  been 
required  to  accept  from  the  defendants  an  unacknowledged 
deed.     It  is  suggested  in  brief  of  counsel  that  Wood  v,- 
Goodridge,  supra,  has  been  practically  overruled  in  Mas- 
sachusetts.   They  do  not  cit^  any  cases  to  that  effect,  nor 
has  the  writer  been  able,  after  diligent  search,  with  the  aid 
of  Shepard's  Notes,  to  find  a  later  case  in  Massachusetts 
in  any  manner  overruling  Wood  v.  Goodridge.    It  has  been 
cited  and  foUowed  in  a  number  of  cases  upon  otlier  points. 
The  only  case  which  we  have  been  able  to  find,  wliich  would 
seem  to  even  criticize  it,  is  II ii  liter  v.  Giddings,  97  Mass. 
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41.  That  suit  was  based  upon  an  instrument  in  writing, 
by  which  defendant  agreed  to  cut  and  haul  to  plaintiflf's 
paper  mill  600  cords  of  wood.  In  the  opinion  it  is  said: 
"The  ruling  of  the  learned  judge  at  the  trial  was  probably 
made  upon  the  authority  of  some  of  the  expressions  used 
in  the  case  of  Wood  v.  Ooodridge,  6  Cush.  (Mass.)  117. 
But,  without  considering  the  precise  accuracy  of  all  the 
observations  found  in  the  opinion  in  that  case,  upon  i\ 
point  which  was  not  necessary  to  its  decision,  we  do  not 
think  it  applicable  to  the  case  at  bar.  The  contract  upon 
which  this  suit  is  brought  was  a  contract,  not  under  seal, 
for  the  sale  of  personal  property.  It  was  not  essential  t^) 
its  validity  that  it  should  be  in  writing.  Some  memoran- 
dum in  writing,  signed  by  the  defendant,  was  originally 
requisite  to  enable  the  plaintiff  to  enforce  it,  under  the 
statute  of  frauds;  but  the  contract  itself  might  have  been 
oral.  Upon  such  a  contract,  if  made  by  the  agent  in  the 
name  of  the  principal,  without  indicating  the  agency,  the 
principal  might  be  held,  if  he  had  afterward  recognized 
and  acted  upon  it.  Merrificld  v.  Parrittyll  Cush.  (Mass.) 
590.  The  oral  contract  between  the  parties,  if  the  plain- 
tiflf's signature  was  treated  as  a  nullity,  would  support 
his  action." 

The  autliorities  cited  upon  the  question  of  ratification 
or  subsequent  adoption  of  an  unauthorized  execution  of  a 
deed,  and  as  to  tlie  proof  required  to  establish  a  lost  deed, 
are  not  in  point. 

We  think  further  discussion  is  unnecessary.  To  the 
extent  of  substituting  the  word  "execute"  for  the  word 
"sign,"  as  above  indicated,  our  former  opinion  is  modified, 
but  in  all  other  respects  it  is  adhered  to,  and  the  motion 
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[URTEN,  APPELLEE,  T.  ALBERT  F.  OABBB, 

APPELLANT. 
Filed  Mat  13,  1912.    No.  16,676. 
scutioa:    Petitioh;    Sdfficienci  on  Appral.    If  the 

a  petition  charge  both  a  malicious  prosecution  and 
sonment  In  one  count  or  cause  ot  actfoa,  and  there 
on  on  that  ground  until  after  trial  and  Judgment, 
a  will  not  be  considered  upon  appeal. 
<'ATiOK.  If  one  makes  use  of  a  criminal  statute  to 
the  unlawful  arreat  and  tmprlaonment  of  another, 
kble  cause  for  bo  doing,  be  cannot  Jugtlfy  such  arrest 
ment  on  Ihe  ground  that  the  statute  is  unconstltu- 
)  defective  that  there  could  be  no  conviction  under  It. 

SuKFiciEMY  OF  Complaint.  In  a  prosecution  under 
laws  19'^,  It  la  not  material  when  the  relation  of 
tenant  began,  or  will  terminate.  It  Is  sufflctent  In 
r  the  defendant  was  the  tenant,  and  as  Buch  tenant 
)sion  ot  the  property  when  embezzled  b;  him. 
iMENT  OF  Eruors:  REVIEW.  Alleged  errors  not  spe- 
ned  in  the  motion  for  new  trial  will  not  ordinarily 

In  this  court,  eBpeclall?  in  civil  cases. 
lENCY   OF  Evidence  ;    Buiefs.     When   it  is  contended 

no  evidence  upon  some  particular  Issue,  and  the 
iniinouB,  the  brief  should  refer  to  all  evidence  In  the 
g  upon  the  point  In  question.  Unless  It  la  clear  that 
r  fact  essential  to  the  finding  and  Judgment  Is  sub- 
aupported,  the  iudgment  will  not  be  reversed  for  b 

I  tliu  district  com-t  for  Fillmore  countj: 
»,  Judge.    Affirmed. 

Vhcdoii  and  n.  P.  Wilson,  for  appellant. 

■loan,  F.  W.  Sloan  and  J.  J.  ISiirlc,  contra. 


ipojil  liy  dcfciidiint  from  ;i  judgnieut  of  the 
■jv  FiUmiire  county. 
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The  petition  alleges  that  the 
sonable  or  probable  csiuse  tlierel 
before  the  Honorable  W.  R.  Full, 
more  county,  Nebraska,  with  the 
zlement"  The  petition  then  al 
"falsely  and  maliciously  and 
therefor,"  caused  the  county  judf 
this  plaintiff  to  be  arrested  on 
forcibly  brought  before"  the  conn 
obliged  to  give  bond  for  his  ap] 
that  the  case  was  then  lieard  am 
and  the  prosecution  ended,  witi 
general  and  s]>ecial.  The  defeus 
ex'ed  hereafter  so  far  as  is  necessi 
of  the  questions  presented. 

1.  The  first  objection  is  that  tl 
ii  cause  of  action.  Tlie  principal 
this  objection  is  tliat  the  statute 
tiou  against  this  plaintiff  was  bn 
and  is  otherwise  so  defective  as 
and  that  therefore  the  complai 
offense.  The  statute  in  question  i 
which  is  ns  follows:  "If  any  tei 
out  tlic  consent  of  his  landhird  ti 
or  convert  to  liis  own  use  the  sha, 
thereof  of  the  crop  or  products  I 
with  intent  to  defraud  tlie  landl 
or  iKTsons  shall  be  punished  in  t 
law  for  feloniously  stealing  proj: 
article  or  aitich's  so  embezzled, 
converted."  And  the  criminal 
facts  nwessary  to  constitute  an 
valid.  We  do  not  consider  it  n( 
critical  di^rnssion  as  to  the  val 
effect  of  this  statute.  The  petitioi 
out  in  general  what  are  alleged  i 
to  the  transju'tion.  Tt  does  not  d» 
malicious  proscciiliuu  or  false  i 
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was  no  motion  or  attempt  in  any  way  to  reciuire  him  to 
do  so.  If  the  defendant  made  use  of  the  provisions  of  this 
statute  to  bring  about  an  unlawful  arrest  and  imprison- 
ment of  the  plaintiff,  and  without  any  probable  cause  for 
so  doing,  he  is  not  noAV  in  position  to  rely  upon  the  alleged 
unconstitutionality  of,  or  defects  in,  the  statute  which  he 
so  used.  "The  defendant  in  an  action  for  malicious  prose- 
cution will  not  be  permitted  to  urge  the  insufiiciency  of 
the  complaint  on  which  he  caused  the  plaintiff's  arrest  as 
a  defense  to  the  action."  Minnesota  Threshing  Machine 
Go.  V.  Regier,  51  Neb.  402.    Haclder  v.  Miller^  79  Neb.  209. 

2.  There  is  no  merit  in  the  objection  that  the  statute  is 
ex  post  facto  as  relates  to  the  transactions  involved  herein. 
It  is  immaterial  that  the  lesis^e  under  which  this  plaintiff 
held  the  premises  was  executed  before  the  statute  iu  ques- 
tion took  effect.  The  criminal  complaint  alleged  that  at 
the  time  of  the  alleged  conversion  of  the  property  the 
relation  of  landlord  and  tenant  existed,  and,  that  being 
true,  it  is  immaterial  when  that  relation  originated  or 
how  long  it  was  to  continue. 

3.  The  third  and  fourth  assignments  of  error  relate  to 
the  giving  of  two  severnl  instructions.  These  sux)posed 
errors  were  not  so  assigned  in  the  motion  for  new  trial  as 
to  entitle  them  to  consideration,  nor  do  they  seem  to 
I)ossess  much  merit. 

4.  The  remaining  objections  relate  to  the  sufficiency  of 
the  evidence  to  suj)port  the  verdict.  The  defendant  says 
in  the  brief  that  "tliere  is  not  a  syllable  of  testimony  that 
Garbe  did  not  tell  all  of  the  facts"  to  the  attorney  whom 
he  consulted  and  upon  wliose  advice  he  relied  in  bringing 
the  prosecution.  "In  the  absence  of  any  conflict  in  the 
evidence,  therefore,  on  this  point,  Garbe  had  probable 
cause  to  file  the  complaint.  The  question  as  to  probable 
cause  was  one  of  law,  and  the  court  should  have  instructed 
the  jury  to  find  for  the  defendant."  The  plaintiff  says: 
"The  question  of  probable  cause  and  the  matter  of  full 
disclosure  was  fairly  submitted  to  the  jury  in  the  charge 
of  the  court,  and  the  imstructions  presented  by  appellant 
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on  this  subject  are  Bubstcintially  incorporated  in  said 
charge.  The  evidence  of  the  appellant  was  conflicting  and 
unsupported  either  by  tlie  county  attorney  or  by  his  pri- 
vate counsel,  H.  P.  Wilson,  who  a>ssisted  in  the  trial,  and, 
as  the  same  was  flatly  denied,  the  jury  were  entitled  to 
discrc^dit  his  testimony,  if  they  found  the  same  not  to  t>e 
credible."  There  is  no  abstract  of  tlie  record,  and  there 
is  no  reference  to  the  record  in  either  brief  in  support  of 
the  respective  assertions  of  the  attorneys.  From  our  in- 
vestigation of  the  record  upon  this  point,  it  seems  that  it 
is  not  so  clear  that  the  defendant  in  good  faith  made  a 
full  and  correct  statement  of  the  facts  to  his  attorney's  an<l 
relied  uj)()n  the  advice  of  counsel  in  commencing  the  prose- 
cution as  to  recpiire  the  court  to  determine  that  matter  as 
a  question  of  law. 

We  do  not  find  any  error  in  the  record  requiring  a  re- 
versal, and  tlie  judgment  of  the  district  court  is 

Apfikmed. 


Alma  Alrrkciit,  Administratrix,  x\ppellee,  v.  George 

JlOinilS  ET  AL.,  APPELLANTS. 
Fu.ED  Mat  13,  1912.    No.  16,677. 

1.  Negligence:    Sufficiency  of  Evidencf.     Evidence  examined,  as  in- 

dicated in  the  opinion,  and  found  sufficient  to  support  the  finding 
that   the  injuries   of  the  deceased   were  caused   in  the  manner 

alleged  in  the  petition. 

2.  :    :    CuBTOM.    A  custom  of  leaving  trenches  uncovered 

when  located  in  inclosed  premises  would  not  constitute  a  com- 
plete defense  agninst  an  allegation  of  negligence  in  so  doing,  if 
the  conditions  and  circumstances  were  such  as  to  cause  a  reason- 
ably prudent  and  cautious  man  to  believe  that  human  life  or 
safety  were  endangered  thereby. 

3.  Appeal:    Sufficiency  of  Evidettce.     When  the  evidence  is  substan- 

tially conflicting,  this  court  cannot  set  aside  the  finding  of  the 
jury.     Evidence   examined   and   found    suffi-.  lent    to   support   the 
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Injurlee  complained  of  were  the  proilmate  caase 

i.T  FOB  Death:  iRSTBUCTtoNB:  Habmlssb  Ebsob. 
recover  damages  for  negligence  causing  the  death 
estate,  It  Ib  erroneous  to  Instruct  the  Juiy  tbat 
'  negligence  Is  meant  negligence  on  the  part  of 
If  tbe  Jury  Is  also  told  that  contributory  negll- 
rt  ot  tbe  deceased  vould  prevent  a  recovery,  and 

the  whole  charge  that  the  word  "plalntifT'  was 
ed,  and  tbat  the  Jury  must  so  have  considered  It, 
I  regarded  as  without  prejudice  to  the  defendant. 
:    .    In  such  action  it  Is  erroneous  to 

that  It  "the  Injury  to  the  deceased  was  caused  by 
ot  tbe  detendaDts,  and  that  such  Injury  caused 
)  tbe  death  ol  the  deceased,  then  you  should  find 
.-"  But  If  the  Jury  are  told  that  plaintiff  cannot 
Buch  Injuries  were  the  proximate  cause  ot  the 
ipeare  from  the  Inetructlona  that  tbe  Jury  must 
I  that  plaintiff  could  not  recover  unless  tbe  in- 
iA  in  Buch  a  degree  as  to  be  In  tact  the  proxl- 
he  death  of  the  deceased,  the  error  will  be  dls-  . 

^EBUMPTioN-s.  If  a  person  Is  hilled  through  the 
other,  and  there  ia  no  evidence  as  to  negligence 
tbe  part  of  the  deceased,  tbe  law  presumes  tbat 
s  exercising  reasonable  and  ordinary  care  at  the 
ry  with  a  view  to  bis  safety. 
'BNcy.  A  pbyslclan  and  surgeon,  who  attended 
a  Injured  person  who  afterwards  died  of  his  In- 
Ify  to  the  condition  of  the  deceased  as  disclosed 
lal  examination  immediately  after  the  injury,  and 
!  deceased  as  to  pain  suffered  by  blm  and  neces- 
•rmlnatlon  of  the  location  and  extent  ot  hts  In- 


the  district  court  for  Douglas  county: 
Judge.    Affirmed. 

Ball,  for  a|>cl]ants. 

ft  and  J.  TV.  Battin,  contra. 

8  administratrix  of  the  estate  of  her  de- 
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ceased  husband,  Adolpli  Albr 
in  tlie  district  court  for  Dou] 
ages  for  the  death  of  the  decf 
by  the  negligence  of  these  d 
have  appeah'd  from  the  judgi 
1.  In  May,  1908,  the  plaii 
Uvii^  in  a  rented  house  on  1 
of  Onialia,  The  defendant  i 
and  under  the  direction  of 
trenches  for  water  pipes  upoi 
alleged,  carelessly  uncovered 
which  the  deceased  fell  and 
abled  him  for  several  month; 
caused  his  death.  It  is  con 
were  under  no  obligation  to 
they  were  on  the  inclosed  pre 
is  not  customary  to  cover  SU' 
cunistances;  and,  further,  thai 
that  the  deceasc'd  received  his 
trench,  or  that  the  injuries  ex 
(if  his  death.  There  was  ano{ 
distant  from  that  of  the  deceas 
tlie  side  of  the  deceased's  resic 
walk  tlie  trench  was  dug  in  tl 
or  8  feet  in  length,  about  5  c 
16  to  24  inches  in  widtli.  1 
feet  apart,  tlie  intenlinn  iM'in 
other  for  the  waler  pipes.  Or 
of  the  day's  wmk  Mr.  Cardc 
trenches  open,  an<l  the  plaint 
be  covered;  that  on  accouut  < 
there  would  be  danger  of  pe< 
CaidcU  tlici-cuiii.n  covered  th 
ime  of  theia  being  cuvered  wii 
width.  On  ilie  next  evening, 
plaintiff  were  away  from  hot 
other  i>ai-t  of  the  tvench  in 
tJiat  it  sliould  be  guarded,  he 
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ise,  leaving  a  pari,  of  tlie  trench  in  the  yard 
>ne  plank  only,  which  lie  says  be  placed  in 
the  trench,  leaving  a  email  opening  on  each 
nk.  The  deceased,  wlio  was  a  man  about  78 
■as  accnstoraed  to  return  home  at  about  5  or 
le  evening,  and  on  that  evening  the  plaintiff 
:  at  about  10  o'clock.  She  testifies  that  there 
>f  wind  and  rain  during  the  evening,  which 
the  time  she  arrived  at  home,  and  that  she 
lased  in  the  house  lying  upon  a  couch  in  his 
ad  slippers,  and  suffering  extreme  pain  from 
:ly  received.  She  was  not  allowed  to  testify 
ments  in  regard  to  the  cause  of  bis  injuries, 
id  that  his  leg  was  hrui-sed  from  his  foot  to 
his  knee  was  badly  bruised  and  painful,  and 
is  shoulders  was  injured  and  that  he  was 
t  .pain  in  other  parts  of  his  body ;  that  there 
a  the  side  of  the  trench  that  had  been  left 
one  plank  only,  indicating  that  some  one 
and  that  deceased's  foot  and  clothing  were 
h  clay  similar  to  that  conii)osing  the  side  of 
it  his  coat  and  umbrella  were  dry,  indicating 
ot  been  in  the  rain.  She  also  testified  that 
window  io  tbeir  house  just  opposite  this 
at  when  she  went  away  from  home  early  in 
she  closed  the  window,  but  left  the  outside 
ind  that  when  she  returned  that  night  she 
ids  closed;  the  theory  of  the  plaintiff  being 
sed,  on  the  approach  of  the  storm,  attempted 
utside  blinds,  and  in  doing  so  fell  into  the 
red  trench.  The  defendants  say  that  this 
efficient  to  justify  the  jury  in  finiiing  that 
eil  into  the  trench.  Some  of  this  testimony 
ff  wag  contradicted  by  other  witnesses.  She 
,  examined  and  cross-exam ine<l  at  great 
pears  to  be  a  camlid  and  reliable  witness.  Tt 
ry  to  determine  as  to  the  truth  of  ber  state- 
e  must  therefore,  for  the  purpose  of  this 
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objection,  consider  tlie  circumstances  as  testified  to  by  her. 
If,  therefore,  we  consider  these  circumstances  as  fully  es- 
tablished by  her  testimony,  we  think  they  are  sufficient 
to  justify  the  jury  in  finding  that  the  injuries  of  the  de- 
ceased were  caused  by  falling  into  this  trench,  as  alleged. 

2.  The  contention  that  the  defendants  were  not  negli- 
gent in  partly  uncovering  this  trench  cannot  be  sustained. 
If  they  had  establislied  a  custom  of  leaving  such  trenches 
open  in  inclosed  premises,  still,  considering  tlie  surround- 
ings and  the  possible  danger  of  accidents,  it  would  be  for 
the  jury  to  determine  whether  such  a  custom  was  reason- 
able under  all  the  circumstances;  and,  if  the  defendants 
had  been  warned  that  tliere  would  be  danger  in  leaving 
the  trench  uncovered,  it  would  be  for  the  jury  to  determine 
whether  it  was  reasonable  and  the  exercise  of  due  care  to 
remove  this  covering  in  the  evening  and  without  any  warn- 
ing to  the  occupants  of  the  premises. 

3.  The  contention  that  those  injuries  were  not  the  cause 
of  the  death  of  tlie  d(Hens<Hl  is  likewise  untenable.  Dr. 
Walker  was  called  xi'vy  soon  after  the  injuries,  and  testi- 
fied fuUv  to  the  condition  of  the  deceased  and  to  the  extent 
of  his  injuries;  that  the  deceased  was  confined  to  his  room 
for  some  time,  and  afterwards  for  a  short  time  walked 
with  much  difficulty,  and  that  his  condition  continually 
grew  more  serious  until  the  time  of  his  death,  which  the 
doctor  testified  was  due  primarily  to  the  injuries  com- 
plained of.  When  the  evidence  upon  the  material  issues 
of  the  case  is  substantially  conflicting,  we  cannot  disturb 
the  verdict  of  the  jury. 

4.  The  court  instructed  the  jury:  "By  contributory 
negligence  is  meant  negligence  on  the  part  of  plaintiff 
directly  contributing  to  the  cause  of  his  injurs%''  The 
objection  to  this  instruction  is  that  it  excludes  the  idea 
of  contributory  n(^gli<:^(»nce  on  the  part  of  the  deceased.  If 
this  were  the  only  instruction  given  on  the  subject  of  his 
contributory  negligence,  the  objection  would  be  serious. 
However,  the  court,  in  at  least  three  other  instructions, 
plainly  instructed  the  jury  that  contributory  negligence 
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le  dei-'eiis(?(l  would  prevent  recuverj,  and 
1  tioiiiplainod  of  tlio  use' of  the  masculine 
i  that  the  word  "phiintitF'  was  inadvert- 
the  instruction.  Considering  all  of  the 
tlier,  it  does  not  appear  that  the  jury 
lis  respect. 

so  instructed  the  jury  as  follows:  "Tiie 
d  that  if  you  find  from  the  evidence  that 
■  deceased  was  caused  liy  the  rieglijieuce 
H,  and  that  such  injury  caused  or  con- 
atli  of  the  deceased,  then  you  should  find 
;)rovided  you  find  from  the  evidence  that 

not  guilty  of  negligence  which  contrib- 
y."  Again,  it  may  he  said  that,  if  this 
the  only  one  upon  this  point,  the  jury 
misled.  It  is  not  sufficient  that  the  neg- 
endants  "contributed  to  the  death  of  the 

negligence  must  be  the  proximate  cause 
ich  cau.scd  the  death.  It  is  an  imperative 
in  erroneous  instruction  upon  a  material 
corrected  by  a  contraiy  instruction  in- 
he  fir.st.  The  inistructinu  complained  of 
he  jury  to  what'extent  the  negligence  of 
lUst  contribute  to  tlie  death  of  the  de- 
Tefore  not  necessarily  inconsistent  with 
instriicti(ms  given  by  the  court  in  which 
lainly  told  that  the  negligence  of  the 

be  the  proxinmte  cause  of  the  injuries 
3eath  of  the  decea.sed.  The  imstructions 
t  were  full  and  comprehensive  upon  this 

upon  the  other  issues  involved,  and  we 
tlie  jury  were  misled  by  the  language  of 
loniplaiiied  of. 

istruc-ted  the  jury:  "You  are  instnicted 
son  is  injured  through  the  negligence  of 
L  injured  pei-son  tliereafter  dies,  and  there 
;lie  happening  of  the  injury,  the  law  prtv 
injured  i)erRon  was  exercisiug  reasonable 
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and  ordinary  care  at  the  time  of  his  injury  with  a  view  to 
his  safety."  The  objection  to  this  instruction  is  that  it 
left  the  jury  in  doubt  whether  "the  presumption  of  due 
care  was  conclusive  or  merely  evidentiary."  It  would 
have  been  quite  proper  to  inform  the  jury  that  this  pre- 
sumption was  not  conclusive  if  tliere  was  other  evidence 
bearing  ui)on  that  question.  The  jury  must  detenniu'i 
whetlier  tlie  circumstances  and  evidence  tend  to  show  con- 
tributory negligence  on  the  part  of  tlie  deceased,  and  only 
indulge  in  the  presumption  which  the  law  raises  in  the 
absence  of  other  evidence.  The  record  does  not  show  that 
the  court  was  requested  to  so  modify  or  explain  the  in- 
struction, and  the  instruction  as  given  is  technically  cor- 
rect. 

7.  The  court  gave  the  jury  the  following  instruction: 
"You  are  instructed  that  certain  evidence  was  introduced 
by  certain  witnissses  as  to  exclamations  and  statements  of 
the  deceased  as  to  his  physical  condition.    Such  elements 
were  introduced  and  received  for  the  purpose  only  of 
showing  his  physical  condition  and  pain  and  suffering  at 
the  time  of  such  exclamations  and  statements,  and  as 
pertaining  to  the  question  wiiether  or  not  the  injuries  com- 
plained of  caused  or  were  proximate  to  the  death  of  the 
deceased."     The  objection  urged  is  that  this  instruction 
allow^s  tli^e  jury  to  consider  the  ''exclamations  and  state- 
ments" of  the  deceased  "as  pertaining  to  the  vital  ques- 
tion in  the  ca.^^e,  to  wit,  the  proximate  cause  of  his  death." 
There  seems  to  be  no  ground  for  this  objection.    All  state- 
ments of  the  deceased  in  regard  to  the  cause  of  the  acci- 
dent were  rigidly  excluded  by  the  court.    In  his  examina- 
tion by  the  physician  the  deceased  made  statements  as  to 
the  location  of  the  pain  wiiich  he  suffered,  and  similar 
statements  wliicli  were  admitted  as  a  part  of  the  physical 
examination  made  by  the  physician.     If  these  tended  to 
show  the  extent  of  his  injuries,  they  would  pertain  to  the 
question  wiiethor  such  injuries  were  of  such  a  nature  and 
degree  as  to  be  regarded  as  the  proximate  cause  of  his 
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plaintiff  replied  tliat  the  paper  was  procured  by  fraud  and  mis- 
representation, setting  out  fully  the  transaction,  and  also  alleged 
that  defendant's  agent  "misread  said  receipt  and  paper  to  plain- 
tiff and  fraudulently  misstated  the  contents  thereof  to  plaintiff 
while  pretending  to  read  said  receipt  and  paper,  and,  in  misread- 
ing said  receipt  and  paper,  represented  to  plaintiff,  and  plaintiff 
understood,  that  it  was  simply  a  receipt  for  his  medical  and 
surgicPkl  attention,  and  had  nothing  to  do  with  any  claim  for 
damages,  and  in  reliance  upon  such  understanding  and  represen- 
.  tation  he  signed  the  receipt  and  paper."  The  evidence  was  that 
the  agent  did  not  read  the  paper  at  all,  but,  holding  the  paper  in 
his  hands,  stated  to  plaintiff  the  contents  and  nature  of  the  same. 
Held,  That  such  variance  between  the  allegation  and  the  proof 
was  immaterial. 

6. :    :    Liability  of  Master.    An  employer  is  liable  for 

damages  caused  by  the  negligence  of  his  employees  while  engaged 
in  the  ordinary  work  of  their  employment.  The  fact  that  one 
employee,  sued  jointly  with  the  employer,  was  found  not  to  bo 
liable  will  not  prevent  a  recovery  against  the  employer,  If  the 
negligence  of  other  employees  was  the  proximate  cause  of  the 
injury  complained  of. 

Appeal  from  the  district  court  for  Lancaster  county: 
WiLLARi)  E.  Stew  ART,  Judge.    Affirmed. 

Burkctt,  ^Yilsoil  &  Broion,  for  appellant. 

Wilrm:r  B,  Comi^lock,  contra. 

Sedgwick,  J. 

This  plaintiff  alleges  that  while  he  was  in  the  employ 
of  the  defendant  he  suffered  a  personal  injury  and  serious 
damages  caused  by  the  negligence  of  the  defendant.  He 
recovered  a  judgment  in  the  district  court  for  Lanca>ster 
county,  and  tlie  defcaidant  has  appealed. 

1.  The  first  contention  is  that  the  evidence  does  not 
support  the  allegations  of  the  petition;  that  is,  that  there 
is  such  a  variance  between  the  allegations  and  the  proofs 
that  the  judgment  cannot  be  aUowed  to  stand.  The  peti- 
tion alleges  tliat  the  defendant  was  "engaged  in  the  busi- 
ness of  manufacturing,  storing,  selling  and  shipping 
tlireshing  macliines.     *     ♦     *    On  tlie  sixth  day  of  June, 


tly  and  carelessly. stored 
separator,  the  king-bolt, 
iS. broken,  defective  and 
ill  known  to  defendants, 
nowledge.  Oa  the  date 
landall  negligently  and 
d  the  plaintiff  to  remove 
se.    The  defendants  neg- 

provlde  any  tongue  or 
'  or  push  said  separator, 
val  thereof  for  the  plain- 
Is  hands  upon  the  front 
Eind  move  the  same.  Said 
rous  piece  of  machinery, 
e  aforesaid,  the  plaintiff, 
aforesaid,  undertook  to 
warehouse,  and  to  guide 

one  of  the  front  wheels 
while  in  the  exercise  of 

reason  of  the  joint  and 
endants,  as  aforesaid,  in 
itting  said  separator  to 
id  broken  king-bolt,  hall, 
ly  and  carelessly  failing 
appliance  to  guide  said 
arelessly  ordering  pJain- 
aroken  and  defective  con- 
onderous  portion  of  said 
f  and  wheels  thereof  fell 
pinioned  and  held  said 
id  heavy  portion  of  said 
ereof  for  several  minutes 
cured  to  raise  it  up  and 
I's  hand  and  wrist  were 
I,  muscles,  tendons,  liga- 
id  and  wrist  so  crushed, 
J  destroy  all  use  of  said 


^ 


452  NEBRASKA  REPORTS.  [Vol.  91 


Torty  v.  Case  Threshing  Machine  Co. 


The  alh^gation  that  "defendants  negligently  and  care- 
lessly failed  to  provide  any  tongue  or  other  appliance  by 
which  to  draw  or  push  said  separator''  was  entirely  unsup- 
ported by  evidence.  The  plaintiff  testified  that  there  was 
not  room  in  the  store-room  to  "put  a  tongue  in  and  operate 
it  in  the  house/'  and  it  appears  that  the  separators  were 
for  that  reason  necessarily  kept  in  that  respect  as  this  one 
was.  This  condition  was  well  known  to  the  plaintiff,  and 
he  must  be  held  to  have  assumed  the  risk,  if  indeed  there 
was  any  risk,  caused  solely  by  the  absence  of  "any  tongue 
or  other  appliance  to  guide"  the  separators  in  the  store- 
room. 

It  is  contended  that  the  gist  of  the  allegation  of  negli- 
gence upon  which  the  plaintiff's  recovery,  if  any,  must 
dei>end  was  in  permitting  the  separator  to  remain  in  the 
wai'eliousQ  with  the  broken  "king-bolt,  ball,  or  third 
wheel,"  and  that  the  evidence  "shows  that  the  break  in  the 
king-bolt  had  nothing  whatever  to. do  with  his  injury." 
The  testimony  of  the  plaintiff  himself,  as  well  as  all  other 
testimony  in  the  case,  was  that  the  *T)olt  or  ball"  was 
not  securely  fastened  in  its  place,  "and  this  machine,  the 
socket  not  being  tiglitened  up,  there  was  nothing  to  hold 
the  ball  in  there,  and  it  just  slipped  out  and  let  the  ma- 
chine down  on  my  hand."  Without  stating  in  detail  the 
conditions  that  caused  the  accident,  it  is  sufficient  for  an 
understanding  of  the  question  thus  presented  to  say  that 
the  record  shows  that  the  coupling  between  the  front  axle 
and  the  framework  of  the  separator  became  separated  at 
tlie  forward  axle;  this  allowed  the  axle  to  revolve  for- 
ward, which  suddenly  lowered  tlie  body  of  the  separator 
upon  plaintiff's  hand  as  it  rested  on  the  wheel.  The 
coui)ling  was  formed  by  the  ball  and  socket  spoken  of  in 
the  evidence.  If  the  socket  had  been  properly  bolted,  it 
would  have  held  the  ball  securely,  and  the  coupling  could 
not  have  separated.  The  allegation  was  that  "the  king- 
bolt, ball,  or  third  wheel"  was  ])roken,  defective  and  out  of 
repair.  The  proof  was  that  the  ball  slipped  from  the 
socket  because  the  socket  was  not  properly  bolted. 
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nstitate  such  a  variance  between  the  alle- 
of  as  to  defeat  a  recovery?  The  defendant 
tnow  what  issue  he  will  be  called  upon  to 
Mires  and  brings  into  court  the  evidence  to 

alleged  against  him,  and  not  some  other 
lay  be  within  the  knowledge  of  the  parties, 
plaintiff  has  not  called  upon  him  to  answer 
1  is  the  scope  and  purpose  of  the  rule  that 
and  proof  must  agree.  The  mle  is  a  neces- 
I  the  administration  of  Justice  most  always 

its  true  spirit  and  meaning.  It  has  been 
ionsly  applied,  in  different  jurisdictions, 
ive  gone  to  the  extreme  of  literal  applica- 
^ard  to  the  purpose  of  the  rule,  and  ap- 
Qt  considering  whether  the  defendant  could 
leen  misled  by  the  variance.  See  Wabash 
■iedman,  146  111.  583.    A  technical  violation 

the  law  ought  not  to  work  a  reversal  of  a 
irwise  free  from  error,  if  "it  appears  from 

the  defendant  was  not  prejudiced  thereby. 

of  the  complaint  was  that,  throiigh  the 
the  defendant,  the  coupling  became  sepa- 
Lused  the  forward  part  of  the  separator  to 

the  ball  escaped  from  the  socket  because 
oken,  defective  or  out  of  repair,  or  because 
f  was  defective  or  out  of  repair,  not  being 
',  is  not  so  material  as  to  have  seriously 
jndant  in  the  light  of  the  evidence  in  this 

d  objection  is  that  incompetent  evidence 
siring  upon  the  measure  of  damages.  The 
•d  that  his  regular  trade  for  a  number  of 
I  that  of  a  boilermaker,  and  when  on  the 
was  questioned  and  answered  as  follows: 
i^uit  of  the  business  and  occupation  of  a 
■  what  extent  did  you  use  yonr  left  hand? 
can't  use  it  to  do  any  good.  "  *  *  Q. 
the  effect  of  the  injury  upon  the  functions 
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of  your  left  hajid  in  the  pursuit  of  boilermaking?  *  *  * 
A.  I  couldn't  use  it  at  all.  *  *  *  Q.  Just  explain  to 
tlie  jury  in  what  way  it  has  been  impaired  for  use  in 
boilermaking.  *  *  *  A.  I  don't  just  understand  that. 
Q.  Well,  in  what  way  has  its  use  been  affected  for  boiler- 
making? *  *  *  A.  Well,  it  is  all  shriveled  up,  and 
there  is  no  strength  in  it,  not  enough  to  hold  a  tool,  and 
I  haven't  fingers  enough  to  hold  a  tool."  Tliese  que.stifms 
and  answers  were  objected  to  as  incompetent,  irrelevant 
and  immaterial,  and  exceptions  taken  to  the  ruling  of  tlie 
court.  The  plaintiff  had  for  some  time  been  in  the  em- 
ploy of  the  defendant,  and  there  was  no  allegation  in 
the  petition  that  he  was  ever  engaged  in  tlie  occupation 
of  a  boilermaker  or  thatjie  suffered  any  damages  in  that 
occupation  on  account  of  his  injuries.  It  must  be  con- 
ceded that  tlie  (luestions  were  incompetent,  but  the  ques- 
tion is  whether  the  evidence  w^as  of  such  a  nature  as  to  be 
prejudicial  to  the  defendant,  requiring  a  reversal.  There 
is  veiy  little  evidence  as  to  the  nature  of  the  occupation 
of  a  boilermaker,  and  no  evidence  of  the  possible  earnings 
of  the  i)laintiff  in  that  capacity.  The  answers  complained 
of  related  solely  to  the  condition  of  the  hand,  which  of 
course  was  comj^ctent  evidence.  The  evidence  itself  being 
competent,  we  cannot  reverse  the  judgment  because  of  the 
form  of  the  questions,  unless  we  can  see  from  the  record 
that  the  defendant  might  probably  have  been  prejudiced 
therebv.  We  think  that  the  error  was  without  substantial 
l)rejudice  to  the  defendant,  requiring  a  reversal  of  the 
judgment. 

3.  The  defendant  offered  in  evidence  a  written  instru- 
ment signed  by  the  plaintiff,  which  purported,  in  consid- 
eration of  the  payment  of  $62  ^^doctor's  bill  and  other 
good  and  valuable  consideration,"  to  release  the  plaintiff 
from  all  claims  for  damages  on  account  of  the  accident 
complained  of.  This  w^riting  was  pleaded  in  the  answer 
as  a  defense,  and  the  plaintiff  in  reply  alleged,  among 
other  things,  that  the  defendant's  agent  who  procured  th<' 
defendant  to  sign   the  writing  "pretended  to  read  said 
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receipt."  It  is  contended  that  this  allegation  is  not  sup- 
ported by  the  evidence.  The  plaintiff  testified  that  the 
defendant's  agent  neither  read  nor  pretended  to  read  this 
document  to  him.  Upon  this  point  the  court  instructed 
the  jury:  "In  reference  to  this  purported  release,  you 
are  instructed  that  if  the  defendant,  its  agent,  or  repre- 
sentative pretended  to  read  to  the  plaintiff  the  said  pur- 
ported release,  and,  in  doing  so,  purposely  misread  the 
same,  and  thereby  misled  the  plaintiff  concerning  the  con- 
tents thereof  and  caused  plaintiff  to  believe  and  under- 
stand that  said  release  only  discharged  and  was  only  in 
settlement  of  expenses  incurred  for  surgical  and  medical 
attention  to  his  injury,  and  that  the  plaintiff  relied  upon 
the  statements  and  representations  made  by  the  defendant 
company,  by  and  through  its  authorized  agents  and  em- 
ployees, and  signed  said  settlement  because  thereof,  and 
without  negligence  on  his  part,  said  release  or  written 
instrument  would  not  under  such  circumstances  bar  the 
plaintiff's  right  to  recover,  but  he  would  be  entitled  to 
maintain  his  action  notwithstanding  the  signing  of  said 
release."  It  is  insisted  that  this  instruction  was  errone- 
ous because  of  the  variance  above  indicated.  The  plain- 
tiff testified  that  the  company's  manager  "sent  me  up  to 
the  doctor's  to  get  the  bill,  and  the  doctor  didn't  have  the 
bill  ready,  and  he  said,  ^Anyway  Mr.  Randall  (the  man- 
ager) told  me  he  would  pay  that  bill,  what,  do  you  want 
with  it?' "  That  he  went  several  times  after  the  bill,  and 
finally  brought  it  down  to  the  manager,  who  handed  him 
$62,  which  was  the  amount  of  the  bill,  and  told  him  to  go 
back  and  pay  the  bill,  and  the  witness  continued:  "That 
was  when  I  signed  this  to  show  that  I  had  accepted  this 
|62  to  pay  the  doctor  bill  with,  whatever  it  is,  exhibit 
*0/  that  is  when  I  signed  that  one.  And  then  after  I  paid 
the  bill  I  brought  back  a  receipt  from  the  doctor  to  Mr. 
Randall  that  the  bill  w^as  paid,  but  that  didn't  seem  to  be 
satisfactory  to  him,  and  then  he  called  me  in  and  asked 
me  to  sign  this  (referring  to  the  releaise).  He  said,  'This 
is  just  a  receipt  to  show  that  we  paid  the  doctor  bill,  to 
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show  to  the  company  that  we  paid  the  doctor  bill,  and  I 
want  you  to  sign  iV  I  took  it  and  started  to  undertake 
to  read  it,  which  would  take  me  a  long  while  to  figure  it 
out  and  fool  with  it,  because  I  couldn't  read  good,  and  am 
a  very  poor  hand  at  reading  anyway,  and  undertook  to 
take  time  to  read  it,  and  he  said  hurry  up  and  sign  that, 
that  is  very  important  business,  and  it  has  got  to  go  off 
on  this  afternoon  mail.  So  I  signed  it  on  what  he  said  and 
let  it  go  at  that.  I  supposed  that  was  all  there  was  to  it 
Q.  Now,  what,  if  anything,  did  he  do  in  reference  to  read- 
ing it?  A.  He  didn't  do  anything  any  more  than  just  hold 
it  up  and  said,  This  is  to  show  we  paid  the  doctor  bill. 
We  want  to  show  to  the  company  that  we  paid  the  doctor 
bill.'  He  didn't  pretend  to  read  it  whatever.  Q.  He  pre- 
tended to  state  what  it  contained?  A.  Just  pretended  to 
state  what  it  contained ;  yes,  sir.  Q.  Now,  did  you  rely  upon 
his  statement  as  to  what  it  contained?  A,  Yes,  sir;  I  had 
nothing  else  to  rely  on.  He  wouldn't  give  me  time  to  try 
and  figure  it  out.  Q.  Did  you  know  at  that  time  that  it 
contained  any  matter  excepting  a  receipt  that  the  doctor 
bill  had  been  paid?  A.  No,  sir;  or  I  would  never  have 
signed  it,  because  I  liad  made  up  my  mind  right  on  the 
start  I  would  not  sign  any  such  a  thing,  and  told  him  so.^' 
He  further  testified  that  he  could  not  read  the  paper  and 
that  the  manager  knew  of  his  inability  to  read.  He  testi- 
fied to  other  circumstiinces  which  tended  to  support  his 
contention  that  tlie  manager,  while  holding  this  release 
in  his  hands,  stated  to  the  plaintiff  what  he  represented 
was  the  contents  of  the  paper.  This  evidence  was  suffi- 
cient to  require  the  jury  to  determine  the  facts  in  regard 
to  the  matter,  and  there  is  no  such  variance  from  the 
allegations  of  the  petition  as  to  require  a  reversal  under 
the  law  as  already  stated. 

4.  The  defendant's  final  contention  is  that  the  defend- 
ant and  its  manager  were  sued  jointly,  and  there  was  an 
allegation  in  the  x>ctition  tliat  "the  said  injuries  and  dam- 
age aforesaid  resulted  wholly  and  entirely  from  the  joint 
and  concurrent  negligence  of  the  defendants  in  the  man- 
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reinbefore  alleged;"  that,  therefore,  the 
instructed  fJiat  there  was  no  evidence 
iger,  the  verdict  against  the  defendant 
ned.  The  petition  seems  to  have  heen 
theory  that  the  manager  had  personally 
iling  and  negligently  failed  to  properly 
the  bolts  tliat  held  the  socket,  but  the 
at  otlier  employees  had  been  sent  by  the 
lis  work  and  it  was  their  negligence  in 
caused  the  trouble.  Under  this  condi- 
ice  the  manager  could  not  be  held  per- 
it  the  defendant  is  responsible  for  the 
employees.     This  objection  therefore  "is 

ir  in  the  record  requiring  a  reversal,  and 
tie  district  court  is 


iVINB   ET   AL.,   APPEI.LANTS,   V.   CENTRAL 

SATION   r»ISTRICT,   APPELLEE. 

LBO  MAT  13,  1913.    No.  17,063. 

Hemahd:    Pbocbdubb.    When  the  Judgmeot  of  the 

ersed  by  this  court  upon  appeal,  and  the  reversal 
)ut  B!>(>cinc  inetructlons,  the  trial  court  has  dle- 
amendmenta  Upon  terms,  and  In  the  further  dis- 
ease. It  has  no  discretion  to  dUmlsa  the  action 
her  proceedings. 

e  district  court  for  Scott's  Bluff  county : 
3S,  JuiKiB.    Reversed  toith  directions. 

i  and  L.  A.  Berry,  for  appellanta 

and  James  E.  Philpott,  contra. 


appeal  in  this  case  the  judgment  of  the 
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district  court  was  reversed  and  the  action  dismissed.  85 
Neb.  687.  Afterwards  upon  a  motion  to  modify  the  judg- 
ment tliis  court  made  and  entered  the  following  order: 
"Upon  a  consideration  of  the  motion  for  a  rehearing  and 
to  modify  our  judgment,  for  reasons  unnecessary  to  state, 
the  motion  for  a  rehearing  is  overruled,  but  our  opinion 
and  judgment  are  so  modified  that  the  judgment  is  re- 
versed and  the  cause  remanded  for  further  proceedings." 
After  the  mandate  of  this  court  was  returned  and  filed 
in  the  district  court,  that  court  entered  the  following 
order :  "Now  on  this  August  29,  1910,  same  being  one  of 
tlie  regular  days  of  tlie  special  August  1910  term  of  said 
court,  this  cause  came  on  for  hearing  by  the  court,  having 
been  remanded  to  this  court  by  the  supreme  court,  for 
furtlior  proceedings.  After  having  fully  and  carefully 
considered  the  opinion  of  the  supreme  court  rendered  in 
the  above  entitled  cause,  this  cause  is  hereby  dismissed 
for  want  of  jurisdiction  in  this  court  to  hear  and  deter- 
mine the  issues  raised  herein."  From  this  order  dismiss- 
ing tlie  case  the  plaintiffs  have  appealed. 

As  shown  in  the  former  opinion,  this  is  an  action  in 
cijuity,  for  tlie  purpose  of  having  certain  lands  of  the 
plaintiffs  dc^tached  from  the  irrigation  district,  defendant, 
undca*  th(»  ])r()visi<>ns  of  section  49,  art.  Ill,  ch.  93^.^  Comp. 
St.  11)11,  which  provides:  "That  in  no  ^ase  shall  any 
land  l)e  hchl  by  any  district  or  taxed  for  irrigation  pur- 
posers  wliicli  cannot  fi'oni  any  natural  cause  be  irrigated 
thereby."  The  question  i»resented  upon  the  former  appeal 
was  whether  the  special  findings  of  the  trial  court  sup- 
ported the  judgment,  and  it  was  held  that  they  did  not. 
Those  special  findings  were:  "(1)  That  the  plaintiff, 
George  Sowerwine,  is  the  owner  in  fee  of  the  lands  claimed 
by  him;  (2)  that  plaintiff  Elizabeth  Sowerwine  is  the 
owner  in  fee  of  the  lands  claimed  by  her;  (3)  that  all  of 
said  lands  are  inclndcd  in  and  are  part  of  the  defendant 
irrigation  district;  (4)  as  to  lot  3  in  section  31,  lots  5  and 
6  in  section  32,  lot  2  in  section  5,  and  all  that  part  of  the 
S.  E.  i  of  the  S.  E.  J  of  section  31,  and  lot  1  in  section  6, 
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[1  4  in  section  5,  lying  and  situated  north  of 
r  line  above  referred  to,  *  "  "  'tbat  down 
entral  part  of  the  same,  from  the  west  to  the 
iigli  which  holds  more  or  less  water  during 
ir;  that  the  North  Platte  river  maintains  its 

from  al)out  the  1st  day  in  May  until  from 

July  to  tlie  1st  of  August;  that  during  high 
river  said  slough  becomes  practically  full  of 
le  part  of  tbe  said  land  involved  lierein  is 
l^t't  and  spongy,  and  at  different  places  has 
er-Iioles  of  greater  or  less  dimensions;  that 
iv-water  period  of  the  year  in  the  river,  from 

to  Slay,  said  slough  becomes  practically  dry, 
involved  is  diy ;  that  the  balance  of  said  land 

all  dry  and  fit  to  be  mowed,  and  the  same 
ed  for  hay  for  a  number  of  years;  that  dur- 
ition  season  said  land  is  rendered  more  or 
jasnn  of  seepage  from  tlte  central  ditch  and 
lerefroni  being  thrown  on  tlie  land  herein.' " 
ndin^  it  appeared  tliat  the  lands  consisted 
Terent  tracts,  located  in  different  sections, 

different  parties.  The  finding  that  some  of 
les  overflowed  with  water,  and  that  other 
[)rdct!cally  all  dry  and  fit  to  be  mowed,  and 
been  mowed  for  Iiay  for  a  number  of  years," 
not  justify  a  decree  detaching  all  of  the 
e  irrigation  district.  The  decree  was  there- 
under tliese  circumstances,  however,  it 
[■r  to  dismiss  the  case  without  a  trial  upon 
t  raiglit  appear  upon  ttie  trial  tliat  all  of  tbe 
d  sliould  be  detached  from  the  irrigation 
Lit  some  of  the  tracts  should  be  detached  and 

tliat  none  of  the  tracts  should  be  detached, 
iscovering  its  error,  modified  the  judgment 
lid  the  cause  for  further  proceedings  in  the 
noted. 

i  tliat  when  a  cause  is  reversed  by  this  court 
.  genei-ally,  as  this  was,  the  trial  court  is  to 
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exercise  its  discretion  in  the  fartlier  consi( 
case,  and  tliat,  the  court  Laving  exercised 
no  error  can  be  predicated  thereon.  The  di 
the  trial  court  is  expected  to  exercise  is  sou] 
tion.  It  appears  from  the  order  of  the  trial 
ditjuiissal  was  baM-d  solely  upon  the  opinioi 
the  trial  court  not  exercising  any  discretii 
the  conditions  of  the  case  and  the  furtbei 
thereof.  The  opinion  of  this  court  and  t 
order  modifying  it  indicate  a  further  trial  o 
the  trial  court  was  in  error  in  construing  it 
dismii^HuJ  thereof,  "If  the  reversal  is  gei 
cause  remnndcd  for  furtlier  proceedings,  w 
instruction.?,  it  is  the  duty  of  the  lower  coi 
its  discretion  in  the  matter  of  allowing  ai 
well  as  otlier  matters  in  the  further  disp 
case."  QaiUden  v.  Thrush,  72  Neb.  1.  In 
trial  court  is  to  exercise  its  discretion  in  "al 
ments"  and  in  the  further  disposition  of  thi 
no  disrretion  to  dismiss  the  action  withoi 
proceedings. 

Tlie  judgment  of  the  district  court  diami 
is  rcvorsed  and  the  cause  is  remanded,  wit 
to  allow  amendmoutg  to  the  pleadings,  if  th 
so  to  do,  upon  suitnlilc  terras,  and  to  hear  i 
render  such  judgment  as  the  law  requirea 


Btatb  op  Nebhaska  v.  M.  Elai 

Pn.KD  Mat  13,  1912.     No.  17,400, 
Toed;   PCHi!  Food  Act:    Violation  or  Reoct.ationb. 
vHes  Ihat  testing  of  cream  tor  commercial  pi 
done  In  norordance  wltli   the  rules  and  regulatl 
■crlbed  by  eriid  tonimlsslon,"    Ann.  St.  1911,  aec. 
inlBSloner  made  a  rule  tliat  payment  for  crea; 
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i  not  be  made  on  tbe  same  da;  of  tbe 
detendant  could  not  be  punlsbed  crlm- 
lIs  rule. 

court  for  EicLardsoh  county: 
Exceptions  overruled. 

mey  General,  Frank  E.  Edger- 
tr  plaintiff  iu  error. 


formed  against  in  the  district 
nty  for  an  alleged  violation  of 
leral  demurrer  was  filed  to  the 
ustained  by  the  court,  and  the 
luitted  to  file  his  exceptions  in 
nstruction  of  the  statute  under 
(  brought. 

I  that  the  defendant  held  a  per- 
ommissioner  to  test  cream,  and 
purchased  cream  for  commercial 
'.  cream  on  the  same  day  tliat  he 
►  the  provisions  of  regulation  5fl 
ins  of  the  food,  drug  and  dairy 

form  of  the  statute,"  etc.  The 
las  adopted  regulations,  among 
9,  which  recites  that  the  test  of 
and  exactness,  and  that  to  make 

30  minutes,  and  agents  cannot 
IS  tliey  are  received  and  give  a 

and  attention,  and  continues: 
cts  it  is  hereby  ruled  liy  the  food, 
mer  that  samples  of  cream  sliall 

the  close  of  eacli  day's  receipts 
ig;  the  samples  to  be  kept  in 
lield.  In  order  to  prevent  any 
ing  it  is  further  ruled  that  the 
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payment  in  whole  or  in  part  for  cream  shall  be  suspended 
until  the  following  day,  or  the  time  of  the  next  delivery. 
Payment  for  cream  prior  to  the  day  following  delivery,  as 
a  means  of  securing  business  or  of  taking  advantage  of 
another  operator,  is  a  violation  of  tlie  rule  and  punishable 
under  the  law." 

The  gist  of  the  offense  which  it  was  attempted  to  charge 
against  the  defendant  is  that  he  paid  for  the  cream  on 
the  same  day  that  he  purchased  it.  The  statute  provides: 
"In  testing  milk  or  cream  for  commercial  purposes  under 
tlie  provisions  of  this  act  the  same  shall  be  done  in  ac- 
cordance with  the  rules  and  regulations  therefor  pre- 
scribed by  said  commission."  Ann.  St.  1911,  sec.  9838. 
"The  term  ^to  test  milk  or  cream'  as  used  in  this  act 
is  liereby  defined  as  the  process  or  method  by  which  the 
percentage  of  butter  fat  in  said  milk  or  cream  is  deter- 
mined." Section  9832.  The  contention  of  the  state  ap- 
I)ears  to  be  that,  since  it  requires  30  minutes  or  more  to 
test  cream  properly,  and  it  is  not  convenient  for  tlie 
party  testing  it  to  collect  his  sami)les  and  make  his  tests 
until  "at  the  close  of  eacli  day's  receii)ts  or  the  following 
morning,"  paying  for  the  cream  purchased  is  so  far  a  part 
of  the  testing,  or  so  necessarily  connected  with  the  test- 
ing, as  to  justify  the  regulation  tliereof  by  the  food  com- 
missioner, and,  since  this  regulation  is  therefore  within 
the  jurisdiction  of  the  food  commissioner,  to  make  pay- 
ments for  the  cream  on  the  same  day  of  purchase  is  a  vio- 
lation of  thQ  act  and  subjects  the  defendant  to  punish- 
ment under  section  9810.  "Any  person  violating  any 
provision  of  this  act  shall  upon  conviction  thereof  be  fined 
in  a  sum  of  not  less  than  |50  nor  more  than  |500  at  the 
discretion  of  the  court."    Ann.  St.  1911,  sec.  9840. 

No  doubt  the  legislature  may  by  statute  "delegate  a 
power  to  determine  some  fact  or  state  of  things  ux>on 
which  the  law  makes,  or  intends  to  make,  its  own  action  de- 
pend." Field  V.  Clark,  143  U.  S.  649,  694.  The  legislature, 
however,  cannot  delegate  its  power  to  make  laws.  The 
time  and  manner  of  paying  for  the  cream  purchased  can- 
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!Y  Board:    Bridoeh. 

led  by  chapter  111, 
intracts  for  bridges. 
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culverts  and  road  improvements  to  the  lowest  bidder;  to  reject 
any  and  all  bids;  and,  if  found  to  be  in  the  interest  of  the  public, 
to  purchase  materials  and  employ  labor  and  construct  bridges  and 
culverts. 

Appeal  from  the  district  court  for  Bicharddon  county: 
John  B,  Bapee,  Judge.    Affirmed. 

Beavis  d  Re<wis,  for  appellant. 

Clarence  Oillespie,  Amos  E.  Oantt  and  Edtoin  Falloon, 
contra. 

Sedgwick,  J, 

The  board  of  supervisors  of  Bichardson  county  pub- 
lished a  notice  to  bridge  contractors,  advertising  for  bids 
"for  the  furnisliing  of  all  materials  and  labor  necessary 
for  the  construction  and  completion  of  all  steel  bridges 
that  may  be  ordered  during  the  ensuing  year."  Pursuant 
to  this  notice  seven  bids  were  filed  with  the  county  clerk, 
and  upon  consideration  of  these  bids  the  board  entered 
an  order  that  "the  board  of  supervisors  ♦  ♦  ♦  have 
concluded  to  reject  all  bids  and  pursue  the  course  fol- 
lowed by  the  county  in  the  past  few  years  in  building  its 
own  bridges."  This  relator  brought  this  action  in  the 
district  court  for  Bichardson  county  to  compel  the  board 
of  supervisors  to  readvertise  for  bids.  Upon  trial  the 
district  court  found  generally  in  favor  of  the  defendants 
and  dismissed  the  case,  and  the  relator  has  appealed. 

The  question  presented  is  whether  the  county  board  is 
authorized  to  construct  bridges  for  the  county,  the  cost  of 
which  exceed  the  sum  of  |500.  The  whole  matter  being 
within  the  jurisdiction  of  the  legislature,  the  question  de- 
pends upon  the  construction  of  the  statute.  In  1905  an  act 
was  passed  by  the  legislature  relating  to  bridges,  contracts 
and  improvements  on  roads.  Laws  1905,  ch.  126.  The  act 
is  quite  comprehensive,  containing  19  sections  besides 
the  repealing  clause.  It  repeals  four  sections  of  the  road 
law  of  1879  (laws  1879,  p.  120)  as  they  then  appeared  in 
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the  Compiled  Statutes.  The  Inst  legishitiii 
entitled :  "An  act  tt>  auieiid  sectitm  ti.l:!(»  ■ 
notated  Statutes  of  the  state  of  Ncbi-ast 
1909,  and  to  repeal  said  original  section 
an  emei^eney."  Laws  1911,  ch.  111. 
amended  was  the  first  section  of  the  act  ■ 
lunended  is  as  follows :  "The  county  board 
has  the  power  to  repair  or  erect  all  bridges 
thereto  and  build  all  culverts  ajid  make  ii 
roads  the  cost  and  expense  of  which  shall 
exceed  five  Jiundred  dollars.  And  all  co 
erection  or  reparation  on  bridges  and  app 
for  the  building  of  culverts  and  improvei 
and  for  furnishing  matorijils  in  connectioi 
the  cost  and  expense  of  which  shall  excei 
dollars  shall  be  let  by  tlie  county  commissi 
board  of  supervisors  to  the  lowest  and  be 
records  of  each  county  bi>ard  pertaining  ti 
ments  shall  be  kept  in  a  separate  book  pi 
purpose.  Said  book  shall  be  kept  indexed 
complete  record  of  each  bridge  repaired  or 
the  county  shall  be  kept  in  said  book  as 
The  date  of  construction  or  repair  must  be 
The  bridge  repaired  or  constructed  must  be 
ing  its  distance  and  direction  from  the 
comer,  stating  which  section  comer,  njiiii 
and  the  township  in  wliich  the  section  is 
must  be  recorded  an  itemized  statement 
used,  giving  the  amount,  kind,  quality  ai 
terial  and  date  furnished,  and  said  stat 
sworn  to  by  the  person  or  persons  fumis 
and  an  itemized  statement  of  all  work 
formed,  giving  the  number  of  days,  the 
price  per  day,  and  snid  statement  must  1 
the  person  or  persims  perfurniing  said  w( 
inal  stiitements  for  material  and  labor  sha 
by  the  county  clerk,  and  it  shall  be  des 
record  where  they  are  filed;  provided  tl 
33 
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shall  be  kept  by  the  county  engineer  in  counties  having 
such  an  officer.     An  itemized  statement  of  all  material 
used  in  construction  of  approaches  and  culverts  and  of 
all  material  used  in  improvements  on  roads,  and  all  labor 
performed  must  be  signed  and  sworn  to  by  the  party  or 
parties  furnishing  the  material  and  the  party  or  parties 
performing  the  labor,  and  the  record  of  said  improvements 
shall  be  kept  in  the  same  mannw  as  is  herein  provided  in 
repairing  or  construction  of  bridges  by  the  county.     A 
similar  record  of  all  bridges  or  improvements  made  by 
contract  shall  be  kept  in  said  book.    All  bids  for  the  let- 
ting of  contracts  must  be  deposited  with  the  county  clerk 
and  opened  by  him  in  the  presence  of  the  board  of  super- 
visors and  filed  in  the  clerk's  office."     Section  10  of  the 
act  of  1905  is:     "That  the  county  commissioners  or  su- 
pervisors shall  require  bidders  to  bid  upon  plans  and  speci- 
fications prepared  by  a  competent  engineer  and  adopted 
by  the  county  board;  provided  that  in  any  county  having 
a  county  engineer  said  plans  and  specifications  shall  be 
prepared  by  said  county  engineer,  and  said  board  may 
accept  the  lowest  and  best  bid  and  award  the  contract 
accordingly  or  reject  any  and  all  bids  if  the  prices  sub- 
mitted are  exorbitant  or  too  high  or  reject  all  bids  sub- 
mitted for  such  work.    Upon  rejection  of  any  bid  or  bids 
by  said  board,  it  shall  have  power  and  authority  to  pur- 
chase the  necessary  bridge  material  and  employ  the  neces- 
sary labor  to  construct  and  repair  bridges  to  be  built  by 
the  county  within  one  year;  the  purpose  being  that  said 
county  board  shall  be  vested  with  power  and  authority  to 
purchase  the  necessary  material  and  employ  the  necessary 
labor  to  construct  and  repair  the  bridges  of  the  county 
within  one  year." 

From  the  title  of  the  amondatory  act  of  1911  it  appears 
that  the  legislature  intemlod  to  amend  only  the  first  sec- 
tion of  the  former  act;  there  is  no  indication  that  it  was 
intended  to  change  any  other  part  of  the  act.  It  follows 
that  the  whole  act,  as  it  now  is,  must  be  construed  to- 
gether, and  the  will  of  the  legislature  determined  there- 
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?tioii,  if  considered  bj  itself,  would 
rued  to  mean  that,  when  the  cost  of 
or  improvement  would  be  more  than 
ast  be  let  to  the  lowest  bidder  and  the 
built  by  the  county  authorities.  But 
"Said  county  board  shall  be  vested 
tority  to  purchase  the  necessary  ma- 
he  necessary  labor  to  construct  and 
I  the  county  within  one  year." 
ire  appai'ontly  inconsistent,  and  it  is 
t  is  meaot  by  such  legislation;  but, 
itted  and  insisted  upon,  they  must  be. 
ipossible  to  ascertain  with  certainty 
jf  the  legislature  was,  we  must  con- 
d  spirit  or  policy  of  tho  act  aud  prior 
:rtain  the  probable  intention.     Two 

act  will  not  be  considered  inconsist- 
Dgatory,  if  by  any  possible  construc- 
tde  to  agree,  Section  19  of  the  act 
r  certain  circumstances  the  county 
to  enter  into  a  contract,  •  •  •  or 
and  hire  labor,"  This  may  indicate 
peaks  of  a  "contract,"  it  refers  to  an 
a  specified  improvement,  and  not  to 
rchase  of  material  or  for  performing 
vork  is  done  by  the  county  itself.     If 

of  the  first  section,  then,  tfie  legisla- 
F'hen  the  board  did  let  contracts  upon 

them  to  tlie  lowest  and  best  bidder, 
whole  purpose  of  this  clauw,  the  two 
nsistent.  It  must  be  considered  that 
Tained  and  unnatural  construction  of 
better  tlian  to  charge  the  legislature 
nd  it  is  not  impossible  that  such  was 
pgislatiire, 

the  tenth  section,  "said  board  may 
id  best  bid  and  award  the  contract 
t  any  and  all  bids  if  the  prices  sub- 


468  NEBRASKA  REPORTS.  [Vol.  91 


State  r.  Coupe. 


luitted  are  exorbitant  or  too  high  or  reject  all  bids  sub- 
mitted for  such  work,"  is  very  much  discussed  in  the  brief 
for  the  relator.  It  is  said  that  the  words,  "any  and  all 
bids  if  the  prices  submitted  are  exorbitant  or  too  high," 
are  special  and  particular,  and  are  intended  by  the  legis- 
lature to  define  when  the  board  may  reject  bids,  so  that 
the  subsequent  clause,  "or  reject  all  bids  submitted  for 
such  work,"  can  be  given  no  meaning  or  effect.  It  is 
argued  that  it  follows  that,  unless  and  until  the  board 
finds  that  the  bids  are  exorbitant  or  too  high,  they  cannot 
reject  them,  and  the  further  conclusion  seems  to  be  de- 
rived from  this  reasoning  that,  if  the  bids  can  only  be 
rejected  because  they  are  exorbitant  or  too  high,  the  board 
must  in  such  case  readvertise  for  bids,  and  cannot  pur- 
chase the  material  and  employ  the  labor  to  construct 
bridges.  It  would  be  better  to  disregard  entirely  the 
words,  "or  reject  all  bids  submitted  for  such  work,"  than 
to  resort  to  such  a  construction  by  inference.  As  before 
stated,  the  act  of  1905  repeals  four  sections  of  the  act  of 
1879,  and  the  act  of  1879  repealed  chapter  47  of  the  Re- 
vised Statutes  of  18G().  Section  16,  ch.  47,  Rev.  St.  1866, 
authorized  the  county  authorities  to  "let  contracts  to  the 
h)west  competent  bidder,  for  the  improvement  of  roads, 
and  the  following  section  indicates  that  the  repairing  of 
bridges  and  culverts  was  included  in  the  act.  The  act  of 
1879  provided  that  all  contracts  should  be  let  ^tto  the 
lowest  competent  bidder,"  and  it  was  the  act  of  1905  that 
first  introduced  the  power  to  purchase  material  and  em- 
ploy labor  by  the  county  authorities  themselves.  This 
perhaps  accounts  for  the  empliasis  given  by  the  legisla- 
ture to  this  power  of  the  county  board  to  purchase  ma- 
terials and  employ  labor.  The  provision  to  that  effect  is 
repeated  in  the  tenth  section,  first  stating  the  power  given 
to  the  board,  and  then  empliasizing  it  by  declaring  the 
purpose  and  intention  so  to  do.  We  conclude  that  the 
proper  construction  of  the  whole  act  as  it  now  exists,  giv- 
ing as  far  as  possible  some  meaning  to  every  part  thereof, 
is  that  the  county  board  may  build  bridges  by  entering 
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d  that  when  they  do  so  they 
jvisions  of  the  statute  in  that 
ontract  to  the  lowest  and  best 
V  reject  any  aitd  all  bids,  and, 
2St  interests  of  the  county,  may 
employ  the  labor  for  the  con- 

'  the  tfial  court,  and  the  judg- 

Apfirmed. 


T.LEE,  V.  Emma  Shaw  et  al., 

EI-LANTS. 

,  1912.     No.  18,700. 

EPKEsE.NTATioNa :    Materialitt,  Where 

against  tbe   defendants  for  damages 

lined  by  hlni  because  of  the  mlarep- 

ints  concerning  the  quantity  of  land 

It  of  the  northeast  quarter  ot  section 

evidence  showed  that  the  defendants 

least   quarter  of  said   section    waa   a 

was  fractional  and  contained  172  or 
owed  it  was  represented  that  it  the 
lalt  of  the  northeast  quarter  he  would 

or  7  acres  more  than  half  a  quarter 
:ain3,  and  It  further  clearly  appearing 
■ter  above  160  acres  was  in  the  north 
e  92  acres,  and  that  no  considerable 

the  south  half,  as  It  contained  only 
3  mierepresentationa  made  were  ma- 
lusldered  by  the  Jury  In  determining 
I  allowed,  and  In  what  amount 
F  Damages.  Where  It  Is  shown  that 
nade  as  allr'ged  in  the  petition,  that 
ir  .as  they  applied  to  the  "south  halt 
hat  they  were  believed  by  the  plaintiff 
Iff  relied  upon  them  and  was  Injured 
inly  a  fraction  above  SO  acres,  when 
acres,  Acid,  be  may  recover  his  actual 
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damages  sustained  because  of  the  difference  in  value  In  the 
number  of  acres  actually  sold  and  conveyed  as  compared  with 
the  number  of  acres  bargained  to  be  sold  and  conveyed. 

3.  Trii^:  Instructions.  The  court  instructed  the  Jury  as  follows: 
"The  court  instructs  you  that,  before  the  plaintiff  can,  in  any 
event,  recover  a  verdict  against  the  defendants,  he,  the  plaintiff, 
must  prove  by  a  preponderance  of  the  evidence  that  the  defendant 
Henry  Shaw  was  the  duly  authorized  agent  of  said  Emma  Shaw 
to  make  the  sale  of  said  premises  to  the  plaintiff,  and  that  said 
Henry  Shaw  did,  in  fact,  make  such  sale  as  the  agent  of  said 
Emma  Shaw."  Held,  That  the  instruction  given  as  above  was 
favorable  to  the  defendants,  and,  if  crroneoua,  that  it  could  not 
have  been  prejudicial  to  them. 

I. :   ,  Where  the  court  refused  to  give  to  the  Jury,  at  the 


request  of  the  defendants,  an  instruction  as  follows:  'The  Jury 
are  instructed  that  if  before  the  plaintiff  purchased  the  land  in 
dlsi)ute  he  inquired  as  to  how  many  acres  were  contained  in  the 
south  half  of  the  quarter  section  of  land,  and  was  informed  by 
Burholz  that  it  contained  80  acres,  or  was  informed  when  the  con- 
veyance was  made  in  Whittaker's  office  that  this  governmental 
description  of  the  land  contained  only  80  acres,  then,  in  either 
case,  the  plaintiff  cannot  recover"— but  did  give  of  its  own  mo- 
tion the  following  instruction:  "No.  6.  The  court  instructs  you 
that  if  you  find  from  the  evidence  that  the  plaintiff  at  the  time 
he  purchased  said  land  knew  that  the  whole  quarter  section  con- 
tained about  173  acres,  and  that  about  93  acres  thereof  were  in 
the  north  half  of  said  quarter  section  according  to  government 
survey,  and  only  about  80  acres  of  it  were  in  the  south  half  of 
said  quarter  section  according  to  government  survey,  then  your 
verdict  should  bo  for  defendants" — held,  that  the  jury  were  prop- 
erly instructed  touching  this  question,  and  that  it  was  not  preju- 
dicial error,  under  the  evidence,  to  refuse  the  Instruction  re- 
quested. 

Appeal  from  the  district  court  for  Richardson  county: 
Leandeu  M.  rEMinoRTON,  JuDOK.    Affirmed. 

G.  Gillespie  and  Edwin  Falloon,  for  appellants, 

Reavis  c€  Reavis^  contra. 

Hamer,  J. 

The  action  in  this  case  was  brouglit  in  the  district  court 
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iiTity  by  the  plaintiff,  appellee  in  tliis 
ililaian,  to  recover  $064  damagea  from 
pellants  in  this  court,  Emiiia  Shaw  and 
;ed  to  have  been  sustained  by  the  plain 
purchase  by  him  from  the  said  defend 
ract  of  land  alleged  by  said  defendants 
)y  the  plaintiff)  to  contain  between  86 
lescribed  in  the  warranty  deed  given  by 
iw  and  her  husband  conveying  baid  land 
I  "ail  of  the  south  half  of  the  northeast 
3,  township  2,  range  16  east  of  the  6th 
;ed  in  the  petition  that  the  plaintiff  re- 
[■eeentations  and  assurances  of  the  de- 
law,  made  to  the  said  plaintiff  as  the 
Emma  Shaw,  to  the  effect  that  the  said 
of  section  3  was  a  "long  quarter,"  con 
160  acres,  and  that  the  south  half  of 
quarter  contained  more  than  80  acres, 
;t  quarter  contained  172.73  acres,  and 
deed  for  the  south  half  of  said  quarter 
ned  and  conveyed  86.37  acres,  but  only 
mvey  70.73  acres;  that  the  said  north- 
ins  172.73  acres,  but  that  said  defend- 
ary  12,  1907,  sold  and  conveyed  to  one 
le  nortli  half  of  the  nortltcast  quarter 
township  2  nortli,  of  range  16  east  of 
c:h  "said  deed,  among  other  things,  con- 
ig  waiTanty:  'Said  described  land  con- 
I  if,  upon  a  survey  of  the  same,  it  does 
es  the  said  Shaw  agrees  to  deed  to  the 
gh  land  adjoining  this  on  the  south  to 
at  said  dee<l  was  delivered  on  the  date 
ind  is  recorded  in  deed  book  No.  —  at 
records  of  Richardson  county.'  "  "That 
leed  last  above  mentioned  the  said  de- 
'y  to  him  tlte  south  half  of  tlie  north- 
id  section,  wliich  slioiild  contJiiii  86.37 
lid  defendants  owned  only  79.73  in  said 
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quarter,  which  is  less  than  the  land  described  in  said  deed, 
and  less  than  the  lands  agreed  to  be  convej- ed  in  their  said 
contract;  that  plaintiff  is  entitled  to  6.64  acres  more  under 
said  deed  and  contract  than  he  now  has.  Plaintiflf  avers 
that  the  land  so  conveyed  by  said  contract  and  in  said 
warranty  deed  of  conveyance  is  worth  at  this  time  |100 
an  acre;  and  that  by  reason  of  being  deprived  of  the  land 
so  purchased  by  him  under  said  contract  in  said  warranty 
deed  he  has  been  diunaged  in  the  sum  of  $664."  Tliere 
was  a  praj^er  for  judgment. 

The  defendants  answered  denying  each  and  every  allega- 
tion contained  in  the  petition  "except  what  may  be  here- 
inafter specifically  admitted."  They  further  allege  that 
prior  to  August  6,  1907,  they  entered  into  a  contract  to 
sell  to  the  i)laintiff  the  soutli  80  acres  of  the  northeast 
quarter  of  section  3,  townsliip  2,  range  16,  in  Richardsim 
county  at  the  agi'eed  price  of  |90  an  acre,  the  "entire  con- 
sideration being  |7,200;"  that  the  iitention  was  only  to 
convey  the  said  80  acres  ^'at  the  agreed  price  of  $7,200, 
whicli  has  been  fully  paid;"  that  the  intention  was  not  to 
convey  to  the  plaintiflf  the  south  half  of  said  quarter  sec- 
tion, but  "80  acres  of  land;"  that  said  northeast  quarter 
consists  of  lot  3  containing  46.67  acres,  lot  4  containing 
46.04  acres,  and  that  tlie  soutli  ])nrt  of  the  northejist  quar- 
ter contains  a  sliglit  fraction  more  than  80  acres;  that  said 
two  lots  3  and  4.  being  the  north  forties  of  said  northeast 
quarter,  had  previously  been  conveyed,  as  the  plaintilT 
well  know,  to  August  l>ucliolz  (the  deed  to  Bucholz  de- 
scribes them  as  lots  1  and  2)  ;  that  the  plaintiff  well  knew 
that  he  was  only  bnying  the  remainder  of  the  quarter 
which  had  not  alrendv  been  conveyed  to  Hucholz:  that  the 
line  dividini?  the  land  conveved  to  Bucholz  from  the  land 
conveyed  by  the  defendants  to  the  plaintiff  had  been 
(\stablisli(Ml  according  to  the  government  survey,  the  north 
half  ccmtaining  over  92  acres  and  the  south  half  containing 
a  little  over  80  acres.    There  was  no  reply. 

A  trial  was  had  u])on  the  issues  joined  before  Judge 
Pemberton  and  a  jury.    A  verdict  was  found  for  the  plain- 
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'or  a  new  trial  was  filed  by  the 

a,  and    thereupon   the  plaintiff 

aiuount  of  tlie  verdict  and  the 


i  south  part  of  the  quarter  con- 
evidence  shows  that  the  north 
1  and  3  as  the  case  may  be), 
7  and  46.04  acres.     It  appears, 
?(\  statement  of  the  defendant 
user  Kuhlman  that  the  quarter 
■orrect ;  but  whether  he  informed 
knew  concerning  the  amount  of 
th  part  of  tlie  quarter  \b  some- 
r  discussion  later  in  the  case, 
appellants  that  the  court  erred 
iction  upon  its  own  motion  as 
?ucts  you  that,  before  the  plain- 
er a  verdict  against  the  defend- 
st  prove  by  a  preponderance  of 
idant  Henry  Sliaw  was  the  duly 
Ciiima  Shaw  to  make  the  sale  of 
itifF,  and  that  said  Henry  Shaw 
^  as  tlie  agent  of  the  said  Emma 
the  defendants'  counsel  in  their 
ars  positively  that  Henry  Shaw 
e  the  sale  of  this  land,  and  tliat 
when  Kuhlman  was  at  her  house  she  asketl  $90  an  acre 
for  the  land.     It  is  claimed  that  the  husband  must  have 
been  authorized  by  her  in  writing.     The  instruction  in 
question  seems  quite  favorable  to  Mrs.  Sliaw.     It  clearly 
puts  the  burden  upon  the  plaintiff,  and  seems  under  the 
evidence  to  be  wliolly  witliout  prejudicial  error  to  the 
defendants'  case.     Mrs.  Shaw  cannot  claim  and  receive 
the  benefit  of  lier  huMt)aud's  persuasive  and  effective  con- 
versation without  boinfr  liable  for  it.    If  the  testimony  of 
the  witnesses  for  the  plaintiff  is  true,  Sfrs,  Sliaw  received, 
and  is  yet  holding,  the  fruits  of  her  husband's  stilled 
tongue.    Tlie  claim  of  counsel  for  the  defendants  assumes 
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the  testimony  of  Shaw  and  his  wife  to  be  conclusive  con- 
cerning the  alleged  fact  that  the  husband  was  not  his 
wife's  agent  in  bringing  about  the  sale,  but  this  ignores 
the  testimony  of  Kuhlman,  Woodring,  and  Wauisler,  and 
is  seemingly  an  unwarranted  assumption  that  there  was 
nothing  relating  to  this  part  of  the  case  to  submit  to  the 
jury.  In  this  case  the  agency  was  attempted  by  the  de- 
fendants to  be  made  a  question  of  fact,  the  determination 
of  which  rested  upon  conflicting  testimony,  and  it  would 
seem  therefore  to  be  i)roper  that  this  issue  should  be  given 
to  the  jury;  but,  if  not,  then  the  defendants  could  not 
Iiave  been  prejudiced  by  it,  as  submitting  the  question  to 
the  jury  gave  tlie  defendants  a  chance  to  win,  which  tliey 
could  not  otherwise  have  had. 

The  defendants  claim  that  the  court  eiTed  in  refusinc: 
to  give  to  the  jury  at  their  request  instruction  No.  4,  as 
follows:  "The  jury  are  instructed  that  if  before  the  plain- 
tiff purchased  the  land  in  dispute  he  inquired  as  to  how 
many  acres  wore  contained  in  the  south  half  of  the  quarter 
section  of  land,  and  was  informed  by  Bucholz  that  it  con- 
tained 80  acres,  or  was  informed  when  the  conveyance 
was  made  in  Wliittaker's  office  that  this  governmental 
description  of  the  hiud  contained  only  80  acres,  then,  in 
either  case,  the  plaintiflE  cannot  recover.''  It  is  contended 
by  the  defendants  concerning  this  instruction  that,  at  the 
time  the  deed  was  drawn  in  Whittaker's  office,  it  was  there 
stated  in  tlie.  presence  of  Kuhlman  that  he  was  buying  80 
acres  at  |00  an  acre;  als.o,  that  Mrs,  Shaw  was  there 
present,  and,  if  Kuhlman  had  bought  86  or  87  acres  for 
f 7,200,  it  was  then  incumbent  upon  Kuhlman  to  inform 
Mrs.  Shaw  of  this  fact,  and  not  to  keep  quiet  and  by  his 
silence  jx^rpetrate  a  fraud  upon  her.  As  to  what  was  said 
in  Whittaker's  office  tliere  is  a  dispute  and  the  witnesses 
do  not  agree,  and  this  question  was  submitted  to  the  jury 
along  with  the  other  issues  in  the  case,  and  they  found 
against  the  defendants.  The  sixtli  instruction  given  by 
the  court  upon  its  own  motion  seems  to  cover  the  exact 
question  contained  in  the  request  of  the  defendants.     By 
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tlie  jurj  were  told  that  if  the  plain- 
lole  quarter  section  contained  about 
ibout  93  acres  thereof  were  in  the 
rter  section  according  to  government 
t  80  acres  of  it  were  in  the  south  half 
D  according  to  government  survey," 
Id  be  for  the  defendants.  It  would 
tion  fairly  presented  to  the  jury  the 
plaintiff  knew  about  the  amount  of 
the  description.  There  seems  to  be 
complaint  because  of  the  failure  of 
instruction  requested. 
3  that  the  plaintiff  suffered  damages 
representations  of  the  defendants. 
lat  KuhliiiJin  went  to  Shaw's  house, 
Suhlman  talked  together  about  the 
ises  in  the  presence  of  Shaw's  wife. 
:  of  the  defendants,  therefore  knew 
negotiating  for  the  sale  of  the  prem- 
,  the  purchaser,  and  Sliaw  met  down 
d  Shaw  continued  the  negotiations, 
hen  told  Kuhlman  that  if  he  bought 
a)  would  not  be  paying  $90  an  acre 
rtheast  quarter  was  a  long  quarter, 
lan)  bought  the  south  half  he  would 
is  perhaps  immaterial  whether  Shaw 
t  his  reprt'sentations  were  untrue. 
S'eb.  133;  Carter  v.  Qlass,  44  Mich. 
n,  122  U.  S.  575 ;  Johnson  v.  Gulick, 
'ips  V.  Jones,  12  Neb.  213,  it  is  said : 
out  knowing  whether  his  statements 
is  an  assertion  as  to  any  particular 
le  other  party  has  relied,  the  party 
•r  case,  will  be  entitled  to  relief — 
rds,  13  Pet.  (U.  S.)  '26,  'BS;  Turn- 
rob.  Eq.  (S.  Car.)  14;  McFerran  v. 
'.  S.)  281.  This  court  quotes  with 
[ist-named  case  that  "he  who  sells 


f 


property  on  a  descriptioi 
equity  t<)  make  that  descr 
in  a  ]iiaterial  point,  althc 
by  mistake,  lie  must  rei 
Phillips  V.  Jones,  supra. 

Shaw,  the  husband,  liai 
resentationa  unless  he  kn€ 
make  them  without  know! 
wife  received  the  benefit  o 
ought  to  give  up  the  ben 
i4//i.soii.,  2  East  (Eng.)  ■ 
either  to  aver  or  prove  th 
C  J.,  said :  "But,  here,  i 
the  defendant's  knowleclge 
exportation  were  struck  i 
be  sufficient  to  entitle  th 
breach  of  the  warranty  p 
other  into  security  as  to  t 
giving  him  a  warranty  of 
or  not  the  seller  knew  it  J 
And  Le  Itlanc,  J.,  said;  " 
fact  of  the  defendant's  k 
wine  was  unfit  for  sale,  a< 
no  difference  in  the  cause 
fore  it  may  b<^  struck  out  i 
averment  and  proof  of  scii 
iug  ciises:  liccmiin  v.  Bii 
Vt.  5S3;  Johiix'm  tC-  Grima 
man  v.  ^Vilcox,  30  ile.  170 
Ives  v~  Carter,  24  Conn.  * 
is  instructive,  while  that 
sembles  the  instant  case. 

It  is  claimed  by  counsel 
sold  the  land  hers<'lf,  and 
fiiet,  but  the  evidence  clc 
her  husliand  ■Him  active  i 
was  ncfjotiating  with  Ku 
have  done  a  large  share  ■ 
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I  condition  of  things  by  which  the 
L  believing  that  the  representations 
liey  were  untrue,  and  tliat  the  plain- 
le  true,  and  tliat  he  bought  the  land 
m  the  truth  of  tlie  representations 
was  injured  ln^canse  of  the  fact  that 
J  acres  of  land,  which  he  understood 
g.  He  only  got  a  fraction  more  than 
;imonj  that  the  reprcscntationa  were 
such  representations  were  not  true, 
d  to  be  true,  that  the  plaintiff  relied 
he  was  injured.  Johnson  v.  OuUck, 
J.  Riggs,  37  Neb.  797 ;  Upton  v.  Levy, 

Ijoining  the  north  and  west  bound- 
ay  be  fractional,  and  therefore  may 
land  than  is  given  to  other  quarter 
owiisliip,  arid  are  sold  as  surveyed 
its  in  the  land  ofBces.  The  northeast 
was  such  a  quarter  section,  and  the 
)een  divided  into  lots,  4fi.04  acres  in 
n  the  other,  maliiag  the  north  half 
rter  contain  92.71  acres,  according 
at  (defendants'  exhibit  1),  and  the 
■,  according  to  the  same  copy,  79.58 
irties  stipulated  that  the  south  part 
OS  80.29  acres. 

ith  force  that  "the  south  half  of  the 
equivalent  to  "all  of  the  south  half 
ter,"  and  that"  one  set  of  words  con- 
it  might  be  conveyed  by  the  other, 
y  is  the  language  used  in  the  deed, 
^outh  half  of  the  northeast  quarter 

II  the  south  half  of  the  quarter,  and 
iditional  words  "all  of  before  "the 
•theast  quarter  of  section  3"  added 
ing  of  the  words  used,  but  we  can 
s  words  may  have  been  used  to  in- 
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duce  the  purchai^er  Kublman  to  believe  that  he  was  get- 
ting the  full  half  of  all  the  land  included  in  the  quarter 
section,  instead  of  the  smaller  quantity  of  land  properly 
designated  by  "the  south  half  of  the  northeast  quarter,'^ 
and  which  words  would  not  properly  include  part  of  the 
lots  which  together  made  the  north  half  of  the  northeast 
quarter.  The  way  of  using  this  phraseology  was  one  of 
the  facts  for  the  jury  to  consider  in  determining  the  good 
faith  of  the  defendants.  Kublman  testified  that  he  went 
to  Shaw's  house,  and  that  Mrs.  Shaw  said  her  husband 
was  asleep,  and  she  went  upstairs  and  got  him,  and  that 
he  came  down  and  they  talked  about  the  sale  of  the  land 
in  her  presence,  and  the  price,  and  that  he  told  them  that 
|90  an  acre  was  more  than  he  was  willing  to  give,  as  there 
were  no  improvements  on  the  land,  and  that  he  stayed 
there  until  it  was  nearly  noon,  and  that  he  was  invited 
to  dinner,  but  excused  himself  on  the  ground  that  he  had 
other  business  to  attend  to,  and  that  in  the  afternoon, 
about  3  o'clock,  Sliaw  met  him  down  town  and  said  to  him 
that  he  had  better  buy  the  land,  that  Shaw  said,  "Now, 
look  here  Kuhlman,  that  land  won't  cost  you  $90  an 
acre;"  that  Shaw  then  explained  that  it  was  a  fractional 
piece  and  that  he  got  half  of  the  quarter,  and  thereupon 
that  Kuhlman  said,  "If  that  is  so,  I  will  take  it."  ^Well, 
he  said  that  was  a  big  quarter,  and  this  half  quarter  would 
overrun  5  or  6  acres,  he  said."  Then  Kuhlman  told  him 
that  he  would  take  it.  He  also  testified  that,  if  Shaw  had 
not  said  that  it  overran  5  or  6  acres,  he  would  not  have 
bought  it.  Kuhlman  testified  that  Woodring  and  Dan 
Wamsler  were  present  and  heard  the  talk  in  the  afternoon 
between  Shaw  and  himself.  Tliey  seem  then  to  have  gone 
to  Whittaker's  office  to  have  the  deed  drawn,  and  Shaw 
said:  "Now,  I  have  got  to  phone  for  my  wife  to  sign  the 
deed."  Woodring  and  Wamsler  corroborated  the  evidence 
of  Kuhlman.  Mrs.  Shaw,  one  of  the  defendants,  corrobo- 
rates the  testimony  of  Kuhlman  to  the  effect  that  her 
husband  was  out  with  Kuhlman,  and  that  he  made  the 
arrangement  for  her  to  come  up  and  make  the  deed.    He 
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HAitER,  J, 

The  plaintiff  Lnndii 
defendant,  tlie  city  of 
of  the  peace  in  I)(»nf 
from  the  judj^iiient  of 
trict  court.  The  plsii 
the  office  of  the  clerk 
the  village  of  Benson 
the  secofld  class;  tliat 
village,  it  had  hy  its  i 
volume  of  ^ater  from 
the  plaintiff's  premif 
spread  onto  and  over 
cucumbers,  so  thnt  thi 
40  or  50  plants,  wlii 
fault  of  the  plaintiff  . 
sum  of  1190,  for  wlii 
It  was  oI)jc<-ted  by  the 
service  of  the  suinmt 
attempted  to  be  made 
Benson.  It  was  oven 
one  containing  no  all 
the  particnlar  ohjectio 
filed  an  answer  as  to 
in  the  district  court  1 
jury.  There  wjis  no  a 
defect  in  tlie  service,  i 
face  of  tlie  record  tlin 
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Fred  M.  Fitzgerald  v.  State  of  Nebraska. 

Piled  Mat  13.  1912.    No.  17,S06. 
Kidnappiag:    SrFnciBNc*  of  Bulie-nci:.     The  evidence  examined,  and 
held  Insufficient  to  support  the  verdict. 

Error  to  tlie  district  court  for  Hayes  county:    Roreut 
C.  Orr,  Judge.    Reversed  u'tth  directions. 

P.  W.  Scott,  for  plaintiff  in  error. 

Grant   G.    Martin,  Attorney   General,   and  Frank   E. 
Bdgertoii,  contra. 

Hamer,  J. 

The  plaintiff  in  error,  Fred  M.  Fitzgerald,  hereinafter 
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called  the  defendant,  was  informed  against  in  the  district 
court  for  Hayes  county  on  the  13th  day  of  November, 
1911,  in  an  information  by  the  county  attorney,  who 
charged  in  the  information:  "That  on  the  9th  day  of 
September,  1911,  in  the  county  of  Hayes,  and.  state  of 
Nel)raska,  Fred  M.  Fitzgerald,  then  and  there  being,  did 
unlawfully,  maliciously  and  fraudulently  lead,  take,  en- 
tice and  carry  away  one  Alice  Barrett,  then  and  there  be- 
ing a  female  child  under  the  age  of  eighteen  years,  to  wit, 
the  age  of  sixteen  years,  with  the  intent  of  the  said  Fred 
M.  Fitzgerald  unlawfully  to  detain  said  child  from  one 
W.  B.  Barrett,  the  father  of  said  child,  and  then  and  there 
having  the  legal  custody  of  said  child,  Alice  Barrett,  con- 
trary to  the  form  of  the  statute  in  such  cases  made  and 
provided,  and  against  the  peace  and  dignity  of  the  state  of 
Nebraska." 

The  information  was  prepared  and  filed  under  section 
20  of  the  criminal  code,  which  reads:  "Any  person  who 
shall  maliciously  or  forcibly  or  fraudulently  lead,  take, 
or  carry  away,  or  decoy,  or  entice  away,  any  child  under 
the  age  of  eigliteeu  years,  with  intent  unlawfully  to  detain 
or  conceal  such  cliild  from  its  parent  or  parents,  or  guard- 
ian, or  other  person  having  the  lawful  charge  of  such 
child,  shall  be  imprisoned  in  the  penitentiary  not  more 
than  twenty  years  nor  less  than  one  year/' 

Alice  Barrett  is  sliown  by  the  evidence  to  have  been  a 
young  lady  16  years  old  at  the  time  of  the  commission  of 
the  allc^god  crime.  Slie  resided  with  her  father  and  mother 
in  Hayes  county,  Nebraska.  Against  the  expressed  wish 
of  her  father,  she  had  a  lover,  Fred  M.  Fitzgerald.  They 
had  been  lovers  about  four  months.  They  became  engaged 
to  be  married.  As  the  father  objected,  they  planned  to 
elope.  On  the  evening  of  September  9,  1911,  the  young 
lady  left  home  with  her  brother  and  sister  to  go  to  a 
dance.  Tlie  brother  seems  to  have  known  that  Alice  was 
to  meet  Fred  on  tlie  way  to  the  dance.  Alice  and  Fred 
had  met  in  the  same  way  once  before.  The  brother  seems 
to  have  had  knowledge  of  the  friendship  entertained  by 
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Alice  fop  FredL  On  the  way  to  the  dance  Alice  got  out  of 
her  brother^s  buggy  and  got  into  a  buggy  with  Fred.  She 
was  acting  voluntarily,  and  seemingly  without  her 
brother's  opposition.  Fred  and  his  prospective  wife  drove 
to  North  Platte,  and  from  there  they  went  by  train  to 
Missouri,  where  they  applied  for  a  marriage  license,  which 
was  refused.  Then  they  went  to  Nebraska  City,  where 
they  procured  a  license,  and  they  were  married  on  Sep- 
tember 11,  1911,  and  then  they  returned  home  to  the  resi- 
dence of  the  husband  in  Hayes  county,  and  about  a 
quarter  of  a  mile  distant  from  the  home  of  the  bride's 
parents.  When  the  bride's  mother  telephoned  them  to 
come  over  to  the  house,  they  both  went  over.  There  was 
no  objection  from  Fred. 

An  examination  of  the  section  under  which  the  informa- 
tion  was  filed  shows  that  the  criminal  intent  necessary  to 
make  the  defendant  guilly  in  such  case  is  "to  detain  or 
conceal  such  child  from  its  parent  or  parents,  or  guardian, 
or  other  person  having  lawful  charge"  thereof.  The  facts 
show  that  it  was  a  case  of  eloping  for  the  very  natural  pur- 
pose of  getting  married.  The  alleged  criminal  act  was 
not  done  "maliciously  or  forcibly  or  fraudulently." 
Neither  was  it  done  to  detain  or  conceal  the  young  lady 
from  her  father.  The  going  away  was  voluntary  on  both 
sides,  so  was  the  getting  married,  so  was  the  returning; 
and,  when  the  mother  invited  them  home,  the  young  hus- 
band and  wife  both  appeared  together  at  the  paternal 
i-esidence.  They  announced  their  marriage.  There  was  no 
letention  or  concealment  from  the  beginning  to  the  end. 
The  court  is  unanimously  of  the  opinion  that  the  section 
i(»ferred  to  is  wholly  inapplicable  to  this  case. 

The  judgment  of  the  district  court  is  reversed  and  the 
case  remanded,  with  directions  to  dismiss  the  information 
and  discharge  the  defendant. 

Bbvebsbd. 


J.  Abthue  Tili^on,  Administi 

H0hlX)WA1,  i 
VtLBD  May  16,  193 

Motion  to  recall  mautlate  i 
481.    Motion  overruled.    Costs 

Pek  Curiam. 

Plaintiff's  motion  to  recall  1 
judgiuuut  is  overruU^. 

The  trial  court  should  proc 
feuse  stated  in  the  opinion  U] 
petent  evidence  as  may  be  offe 

Our  judgment  does  not  intt 
tlie  trial  court  to  take  the  ad 
finds  it  advisable  to  do  so. 

All  other  issues  are  detei 
trial  of  the  equitable  issue  wi 
judgment  should  he  entered  a 

The  plaintiff's  motion  to  re 


Hugh  McCaffrey  et  al.,  api 

KT  Al..,  Al 

Filed  Mat  29,  11 

Opinion  on  motion  to  modi 
184.     notion  overruled. 

Feb  Cdriam. 

A  motion  hiis  Iwcn  made  h 
tiiin  exppcswiinis  used  in  the  ' 
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184)  relative  to  the  meauing  of  the  clauat 
"record  owners  of  a  majority  of  the  taxab 
of  property  upon  such  street  or  alley  to  be  i 
said  district."  Comp.  St.  1911,  ch.  12o,  se 
The  actual  controversy  in  the  case  is  whe 
city  had  power  to  make  a  special  assessini 
lying  outside  of  am  Improvement  district  : 
of  paying  for  improvements  within  the  d 
decided,  in  suhstance,  that  in  order  to  wai 
ment  for  street  improvements  (outside  o: 
fled  limits  in  the  city)  there  must  be  a  petil 
onTiers  in  the  proposed  district,  that  a  stre 
district  must  be  created,  that  the  le^-y  of 
improvement  must  be  confined  to  property 
trict  which  has  been  specially  benefited  t 
ment,  and  that  no  t«xes  for  such  improveme 
on  property  outside  of  the  district.  It  hart 
Hary  to  say  that  not  nil  arguments  made 
vanced  in  the  course  of  the  written  opinioi 
other  case  are  judicial  determinations.  ] 
quent  that  lawyers  argue  propositions  and 
matters  not  absolutely  necessary  to  the  G 
the  case.  Unless  tlie  judgment  of  the  c( 
such  points,  the  expression  of  views  in  re 
an  opinion  may  be  regarded  as  argumentii 
pressing  tentatively  only  the  views  of  thi 
opinion  in  regard  thereto. 

In  this  case  the  points  actually  decided 
pressed  in  the  syllabus,  which  covers  the  n 
Propositions  advanced  in  the  opinion  not  ■ 
judgment  pronounced  are  not  to  be  regart 
terminations  or  as  legal  precedents. 

The  motion  is,  therefore. 


Babnbs  and  BosB,  JJ.,  adhere  to  formei 
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CUEKJHTON    UnIVEESITY,    APPELLANT,    V.    CiTY   OP    OmAHA, 

APPELLEE. 

FnuD)  Mat  29, 1912.    No.  16,701. 

Municipal  Corporations:  Grading  Streets:  Damages:  Appeai..  Sec- 
tion 213,  ch.  12a,  Comp.  St.  1909,  commonly  called  the  Omaha 
charter,  prescribes  the  method  of  taking  appeals  from  the  action 
of  the  city  council  in  awarding  damages  to  property  owners, 
caused  by  the  grading  of  streets  in  said  city,  and  a  compliance 
with  the  provision  that  a  petition  be  filed  in  the  district  court 
within  80  days  after  the  final  order  of  the  council  assessing 
damages  is  necessary  to  the  taking  of  an  appeaL 

Appeal  from  the  district  court  for  Douglas  county: 
William  A.  liEuiCK,  Judge.    Affirmed. 

T.  J.  Mahoney  and  J.  A.  C.  Kennedy,  for  appellant. 

John  A.  Rine,  W.  0.  Lambert  and  Clinton  BromCy 
contra. 

Reese,  C.  J. 

The  foUowiiig  facts  are  shown  by  the  transcript  in  this 
cause:  On  the  4th  day  of  August,  1908,  the  city  council 
of  the  city  of  Omaha  passed  an  ordinance  "establishing 
tlio  grade  of  Twe^nty-fourth  street  from  Burt  stre^^t  to 
(*ass  street  in  the  city  of  Omaha."  For  the  purjiose  of 
the  decision  of  the  question  presented,  it  is  not  deeme<l 
necessary  to  notice  tlie  provisions  of  the  ordinance  more 
tlian  to  say  tliat  by  it  tlie  grade  of  Twenty-fourth  street 
within  the  points  named  appears  to  have  been  duly  es- 
tablislied;  the  ordinance  taking  immediate  effect.  On  the 
IGth  day  of  March,  1909,  another  ordinance  was  passed, 
and  later  approved,  declaring  the  necessity  of  grading 
Twenty-fourth  street  from  Burt  street  to  Cass  street,  and 
appointing  three  members  of  the  city  council  appraisers  to 
assess  and  determine  the  damagCvS,  if  any,  to  the  property 
owners  which  might  be  caused  by  such  grading,  the  citv 
to  pay  one-half  the  cost  and  expense  thereof.     By  the 
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members  were  named  as  f 
'ss  and  determine  the  dama 
might  be  caused  by  the  i 

provided  that  the  ordinan 
passage.  Presumably  on  t 
tliough  the  date  of  filing 
ted  to  the  committee  on  ap 
for  damages  in  the  sum 
ire  set  out  in  the  claim,  Oi 
t  met  in  regular  session, 
raisal  of  damages  to  plaii 

as.scssiDg  the  damages  at  ^ 
our  at  the  time  of  making 
wing  in  the  record  that  an 
committee  or  what  its  acti 
iven  to  plaintiff.  The  repo 
by  the  council.  On  May  25, 
.  session,  when  the  mayor  r 
le  report  of  the  committee. 

was  filed  and  approved  by 
jrcsumably),  a  notice  of  ai 

council  and  city  clerk,  al 

its  service.  It  is  probabl 
ssary.  A  transcript  of  the 
5  prepared  by  the  city  cle 
led  in  the  office  of  the  clerl 
ae  day.    On  the  2d  day  of  J 

{city  of  Omaha)  filed  in  tt 
iismiss  the  appeal,  and  o 
the  court  ui)on  the  ground 
s  required  by  section  213  o 
of  Omaha."    On  the  2d  da 

filed  its  petition.  On  th 
e  motion  to  dismiss  was  sin 
d.  Plaintiff  appeals. 
18  been  elaborately  brieft^d 
7  the  question  presented,  it 
le  cause  turns  upon  the  pr 
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tions  212  and  213  of  the  Omaha  charter  in  force  in  1909 
(Comp.  St.  1909,  ch.  12a).  Section  212  need  not  be  here 
copied,  as,  so  far  as  it  relates  to  the  subject  before  us,  it 
simply  gives  the  right  of  appeal  in  cases  of  this  kind. 
Section  213  is  as  follows :  "Whenever  the  right  of  appeal 
is  conferred  by  this  act,  the  procedure  unless  otherwise 
provided  shall  be  substontially  as  follows:  The  claimant 
or  appellant  shall,  within  twenty  days  from  the  date  uf 
the  order  comj^lained  of,  execute  a  bond  te  such  city  with 
sufficient  surety  to  be  approved  by  the  clerk,  conditioned 
for  the  faithful  prosecution  of  such  appeal  and  the  pay- 
iiient  of  all  costs  adjudged  against  the  appellant.  Said 
bond  shall  be  filed  in  the  office  of  the  city  clerk.  It  shall 
be  the  duty  of  the  city  clerk,  on  payment  or  tender  to  him 
of  the  cost  of  the  transcript,  at  the  rate  of  ten  cents  per 
hundred  words,  to  prepare  a  complete  transcript  of  the 
proceedings  of  the  city  relating  to  their  decision  thereon- 
It  shall  be  the  duty  of  the  claimant  or  appellant  to  file  a 
petition  in  the  district  court  as  in  the  commencement  of 
an  action  within  thirty  days  from  date  of  the  order  or 
award  appealed  from,  and  he  shall  also  file  such  transcript 
before  answer  day.  The  proceedings  of  the  district  court 
shall  tliereafter  be  the  same  as  on  appeal  from  the  county 
board.  Any  taxpayer  may  ai)peal  from  the  allowance  of 
any  claim  against  the  city  by  giving  a  bond  and  comply- 
ing with  the  foregoing  provisions.  Provided,  that  the 
foregoing  provisions  shall  not  be  so  construed  as  to  pre- 
vent the  city  council  from  once  reconsidering  their  action 
on  any  claim  or  award  upon  ten  days'  notice  to  the  parties 
interested." 

The  inquii-y  arises  as  to  what  step  it  is  that  is  to  be 
taken  by  an  appellant  in  order  to  confer  jurisdiction  upon 
the  district  court?  We  take  it  as  not  to  be  questioned 
that  tlie  jurisdiction  is  obtained  by  the  filing  of  some 
pleading  or  process  therein.  As  appears  therein,  the  sec- 
tion under  consideration  i)rovi(l(\s:  ''It  sliall  be  the  dutv 
of  the  claimant  or  appellnnt  to  file  a  petition  in  the  dis- 
trict court  as  in  the  commencement  of  an  action  within 
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thirty  days  from  date  of  the  order  or  award  appealed 
from,"'  and  he  shall  file  the  transcript  before  answer  day. 
Thereafter  the  proceedings  shall  be  the  same  as  appeals 
from  the  county  board.  This  provides  a  departure  from 
the  law  of  ordinarj'  appeals.  It  is  not  the  filing  of  the 
transcript  that  gives  jurisdiction,  for  it  may  be  filed  at 
any  time  before  answer  day.  The  petition  is  the  first 
filing  to  be  made  and  that  must  be  filed  within  the  30  days 
named.  Until  that  is  done  the  ca^se  is  not  in  court  nor 
within  its  jurisdiction.  This  seems  to  be  the  plain  pro- 
vision of  the  section.  It  is  within  the  pow^er  of  the  legis- 
lature to  make  the  change  from  the  usual  course  of  pro- 
cedure. The  provision  is  a  special  one,  probably  enacted 
for  the  purpose  of  expediting  the  settlement  of  questions 
which  may  arise  in  the  matter  of  grading  and  paving 
streets.    We  can  >seo  no  way  of  esca])e  from  its  direction. 

Our  attention  is  called  to  the  use  of  the  word  ^'sub- 
stantially'' near  the  beginning  of  the  s(H'tion.  We  are 
unable  to  see  how  it  can  be  construed  to  mean  that  the 
requirement  that  the  pt^titicm  shall  be  filed  in  the  district 
court  within  30  days  after  the  order  of  tlie  council,  which 
was  made  on  the  18th  day  of  IMay,  ccmld  be  even  sub- 
stantially complied  with  by  filing  the  petition  on  the 
2d  day  of  the  following  December.  True,  the  transcript 
was  filed  within  the  30  dav«,  but  we  are  unable  to  see  how 
that  could  aid  plaintiff. 

Defendant  insists  that  preliminary  to  an  appeal  in  any 
case  of  this  kind  a  written  protest  should  be  filed  by  an 
abutting  lot  owner  before  the  adoption  of  the  reiK)rt  of 
the  appraisement  of  damages,  as  provided  by  section  116 
of  the  charter.  As  we  have  seen,  the  report  of  the  com- 
mittee was  ])resented  to  and  adopted  by  the  council  at  the 
same  meeting,  and,  so  far  as^  appears,  in  the  absence  of  all 
notice  to  or  knowledge  of  plaintiff.  We  refuse  to  consider 
that  question.  The  ordinary  rules  of  common  fairness 
appear  to  have  been  grossly  violated  by  the  action  of  the 
council,  and,  if  it  is  to  be  held  that  the  right  of  appeal 
may  be  cut  off  in  that  way,  it  must  be  in  some  other  case, 
not  in  this. 
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Upon  the  sole  ground  that  the  law  requires  the  filing  of 
a  petition  to  be  tlie  first  and  jurisdictional  act  within  the 
30  days  prescribed,  and  the  petition  was  not  so  filed,  the 
judgment  of  the  district  court  dismissing  the  appeal  must 
be,  and  is, 

Affirmed. 

Letton,  J.,  not  sitting. 

Fawcett,  J.,  concurring. 

To  hold  as  contended  for  by  plaintiff  would  be  to  hold 
that  the  filing  of  the  transcript  is  what  gives  the  district 
court  jurisdiction.     I  think  that  ought  to  have  been  the 
hnv,  but  it  is  not;  and  the  fact  that  this  method  of  taking 
an  appeal  to  the  district  court  stands  alone  in  our  statutes 
cuts  no  figure,  as  it  is  clearly  within  the  power  of  the 
legislature  to  provide  a  different  course  of  procedure  in 
one  class  of  cases  from  that  provided  in  others.     Now, 
what  is  the  meatfing  of  section  213,  \n  hich,  after  providing 
tliat  the  appellant  shall  within  20  days  execute  a  bond 
to  the  city,  conditioned  for  the  faithful  prosecution  of  the 
appeal,  and  file  the  bond  with  tlie  city  clerk,  and  that  it 
sliall  be  tlie  duty  of  the  city  clerk  to  prepare  a  transcript, 
furtlu^r  provides:     "It  sliall  be  the  duty  of  the  claimant 
or  apiiclhnit  to  file  a  petition  in  the  district  court  as  in 
the  vonnncncctnciit  of  am  action  within  thirty  days  from 
date  of  the  order  or  award  appealed  from,  and  he  shall 
also  file  such  trnnscri])t  before  answer  day?''    (The  italics 
are  mine.)     To  my  mind,  it  is  clear  that  by  this  statute 
the  filing  of  the  petition  is  the  commencement  of  the  action 
in  the  district  court;  or,  if  you  choose  to  put  it  in  another 
way,  the  institution  of  the  appeal  in  that  court.     If  the 
legislature  had  intended  that  the  filing  of  the  transcript 
v^hould  constitute  the  institution  of  the  appeal  in  the  dis- 
trict court,  it  would  have  reversed  the  order  of  filing  the 
l)etition  and  trans(Ti])t,  and  wonld  have  provided  within 
what  time  after  the  filing  of  the  transcript  the  petition 
should  be  filed.    If  the  filing  of  the  petition  is  not  the  com- 
mencement  of  the  appellate  proceeding  in   the  district 
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low  are  you  going  to  determine  wlien  the 

ould  be  filed?    Tbe  statute  says  it  must  be 

Qswer  day.    What  fixes  the  answer  day?  The 

ourse,  as  there  is  nothing  to  answer  until  a 

ed. 

Jon  in  section -213  reads:  "It  shall  be  the 

laimant  or  appellant  to  file  a*  petition,"  etc. 

that  is  the  same  as  if  it  had  read:  "The 
ippellant  shall  file  a  petition  in  the  district 

In  oHier  words,  where  the  statute  says  it 

uty  of  the  apiH^lIant  to  do  a  certain  thing,  it 
8  if  it  had  said,  he  shuU  do  that  thing. 
[  that  section  116  is  the  one  which  permits 
[t  does  permit  appeals  but  it  does  not  pre- 
ocedure.  Section  212  also  permits  appeals. 
Lis  to  prescribe  the  procedure.  Then  comes 
nd  prescribes  the  procedure  under  both  sec- 
ovides:  "Whenever  the  right  of  appeal  is 
this  act,  the  procedure  unless  otherwise 
II  be  substautially  as  foUows."  The  words, 
■wise  provided,"  must  in  reason  be  held  to 

otherwise  provided  in  this  act 
ery  much  to  prevent  a  hearing  of  this  case 
ts,  and  would  be  glad  if  I  could  see  my  way 
ain  plaintiiTs  contention,  but  it  cannot  be 

distinctly  and  definitely  amending  section 
J  have  no  right  to  do. 

J,,  disK^ntiiig. 

that  the  plaintiff  executed  its  bond  for  ap- 
is duly  approved  and  filed,  and  also  procured 
and  filed  the  same  in  the  district  court,  all 

day-SL  It  failed  to  file  a  petition  within  the 
"or  this  reason  the  appeal  was  dismissed.  We 
keep  a  party  out  of  court  upon  a  technical 
le  has  in  good  faith  substantially  complied 
ute.     The  opinion  in  this  case  is  placed  en- 
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tirely  upon  the  section  of  the  statute,  which  is  213  of  the 
Omaha  charter  (Comp.  St.  1909,  ch.  12a).  This  section 
purports  to  provide  the  proceedings  in  the  case  of  ap- 
peals. It  says  that  the  claimant  or  api)ellant  shall  ex- 
ecute a  bond,  etc.,  within  20  days.  The  bond  must  be  ap- 
proved by  the  city  clerk  and  shall  be  filed  in  his  office. 
Then  it  is  the  duty  of  the  city  clerk  to  make  a  transcript, 
and  it  is  the  duty  of  the  appellant  to  file  a  petition  in  the 
district  court,  and  he  shnll  also  file  a  transcript.  The 
question  is,  what  constitutes  the  appeal?  Of  course,  it  is 
not  the  duty  of  anybody  to  appeal,  that  is  optional;  but, 
after  one  has  appealed,  then  it  is  his  duty  to  file  pleadings, 
and  it  seems  to  me  that  in  providing  that  it  would  be  tiie 
duty  of  tlie  appellant  to  file  a  petition  within  the  30  days 
it  is  assumed  that  the  api)eal  is  taken  by  the  other  pro- 
ceedings. If  he  wants  to  take  an  appeal  he  shall  give  the 
bond,  have  it  ai>proved,  and  shall  file  a  transcript.  If  it 
is  his  duty  to  file  a  petition,  that  cannot  be  a  necessary 
part  of  the  appeal,  because  it  is  not  the  duty  or  any  part 
of  the  duty  of  anybody  to  appeal  from  a  decision,  so  I 
conclude  that  the  statute  intends  that  he  has  taken  his 
appeal  by  other  steps,  and  tliat,  the  case  being  appealed, 
it  is  his  duty  to  file  his  jileadings.  If  filing  the  petition 
in  the  district  court  is  taking  an  appeal  to  the  district 
court,  it  is  a  novelty,  no  other  such  instance  being  found 
in  our  statute.  There  are,  however,  many  instances  of 
taking  an  appeal  by  filing  a  bond  in  the  trial  court,  tak- 
ing a  transcript  and  filing  it  in  the  district  court.  The 
question  is  difficult;  it  is  a  peculiar  statute.  The  appeK 
lant  has  given  the  bond  and  filed  the  transcript  within 
time.  We  therefore  should  construe  the  statute  so  as  to 
allow  a  hearing  upon  the  merits  rather  than  to  defeat  the 
action  upon  a  technicality. 


Hamer,  J.,  concurs  in  this  dissent. 
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where  he  was  working.     Under  the  issues  and  evidence  tn  the 
particular  case,  the  instruction  was  devoid  of  prejudice. 

3. :    :    Negligence:     Questiox  for  Juby.     The  decedent 

waa  killed  while  making  a  coupling  of  an  engine  to  a  train  of 
cars  standing  upon  a  railroad  track.  If  the  train  of  cars  was 
unmolested,  as  he  had  a  right  to  expect,  he  was  working  in  a 
safe  place  and  was  guilty  of  no  negligence  in  working  there. 
There  was  evidence  tending  to  show  that  a  train  standing  upon 
a  track,  with  an  engine  in  front,  was,  under  the  customs  and 
rules  of  railroading,  a  signal  or  warning  that  the  train  was  "a 
live  train"  and  should  not  be  molested  or  other  cars  coupled  on  to 
it,  unless  so  directed  by  the  crew  in  charge  of  the  standing  train. 
.  This  was  a  question  of  fact  to  be  solved  by  the  jury.  If  such 
rule  did  exist,  the  butting  of  a  train  of  many  cars  against 
such  train  for  the  purpose  of  coupling  onto  it,  without  the  con- 
sent from  the  crew  of  the  standing  train,  would  be  an  act  of 
negligence. 

4.  B«snittitur.  Under  the  evidence,  as  referred  to  In  the  opinion,  the 
judgment  of  the  district  court  for  $4,000  is  held  to  be  excessive, 
plaintiff  having  already  received  $4,400,  and  a  remittitur  of  $300 
is  required,  upon  failure  of  which  the  judgment  Is  reversed.  If 
the  remittitur  is  filed,  the  judgment  for  $3,700  will  be  aflSrmed. 

Appeal  from  the  district  court  for  Douglas  county: 
WiLUS  G.  Sbaes,  Jud(;e.     Aflirmed  on  conditiofi. 

Oreene,  Breckenridge^  Gurley  &  Woodrough,  for  appel- 
lant. 

Smyth,  Smith  &  Schall,  contra. 

Keese,  O.  J, 

This  action  was  instituted  in  the  district  couii;  for 
Douglas  county.  There  have  been  two  trials.  On  the 
first  trial  the  court  instructed  the  juiy  to  return  a  verdict 
in  favor  of  defendant,  Avhich  was  done  and  the  cause  was 
dismisvsed.  From  that  judgment  plaintiff  appealed  to  this 
court,  and  upon  a  hearing  liere  the  judgment  was  reversed 
and  the  cause  remanded  for  further  proceedings.  The 
case  is  rei)orted  in  89  Neb.  393.  The  facts  as  to  the  ac- 
cident which  caused  the  death  of  Martin  Fitzgerald,  and 
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lion  was  brought,  are  sufficiently 
and  need  not  be  repeated  Lei-e. 
e  juiy  returned  a  yerdict  in  favor 
of  18,100.  On  the  hearing  of  the 
the  court  required  a  remittitur  of 
of  the  verdict,  or  that  upon  fail- 
tiff  a  new  trial  would  be  gi'antcd. 
titur,  and  judgment  was  rendered 
ippeals. 

AWs  right  to  maintain  this  action, 
■ment  with  the  Chicago,  Burling- 
Company  and  the  receipt  of  the 
it,  was  adjudicated  Jn  the  former 
a  thereon  has  become  tiie  law  of 
Qsidered  settled.    The  subject  will 

itness  to  the  death  of  decedent, 
immediately  thereafter — perhaps 
>r  possil)ly  seconds — and  removed 
k  between  the  cars.  Death  must 
1,  as  tlie  head  was  crushed  and  the 
Ttie  indications  arc  that  the  ar- 
a  upon  the  scene  must  liave  been 
'ter  the  accident.  The  Burlington 
the  north  end  of  the  string  of  cars 
>r  was  to  be  attached.  It  is  not 
!T  of  that  crew,  except  decedent, 
s  not  in  sight  of  defendant's  crew, 
ont  car  and  the  Burlington  engine 
ling:  the  coupling  of  tliat  car  hav- 
isabled.  He  was  evidently  in  the 
to  his  employer,  and,. if  the  cars 
afe  place.  At  tliat  moment  a  train 
by  an  engine  of  defendant,  and 
a  crew,  was  sent  against  the  rear 
of  cars,  of  which  the  disabled  car 
■h  force  as  to  drive  that  car  against 
ng  and  instaintly  killing  decedent. 
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It  is  urged  that  tlie  fact  uf 
disabled  eiii-  and  the  lturliii},'t( 
defense  of  contributory  negligeu 
part  of  the  case,  while  the  tef 
conflicting,  there  was  evidence  si 
ing  Hint,  where  a  train  is  stauf 
locomotive  in  front  of  it,  this  is 
warning  to  tliose  in  charge  of  oi 
or  in  any  way  molest  the  train  o 
of  tlie  crew  in  charge  of  such  tr 
or  standing  in  front  renders  i 
train,"  and  which  must  not  bt 
true,  and  of  that  the  jury  weii 
cedent  was  justified  in  believing 
be  molested  and  he  could  sjifelj 
the  car  and  engine  Jiud  nmke 
therefore  he  would  not  be  gui 
gence.  If  by  the  same  evideuc 
that  such  a  rule  did  exist,  anc 
train  sjiw  the  engine  in  front,  ( 
authorizing  them  to  couple  ontt 
drove  their  train,  consisting  < 
against  the  standing  train  in  vi 
thereby  the  decedent  was  kille< 
duty,  this  would  support  a  And 
part.  Tliis  question  was  also 
determinaticm  of  the  juiy,  and 
the  circnnisitauces,  we  cannot  ii 
dence  (»f  contributory  nogligenc 
aud  there  is  siiillclent  to  sustai 
of  care  on  the  part  of  defeudan 

In  the  first  instruction  given 
issues  presented  by  the  pleadii! 
used  this  language:  "Martin 
structed,  came  to  his  death  in  C 
of  a  train  of  cars  under  the  cr 
ants  being  iiiteutionally  propel 
ber  of  cars  that  were  in  closf  p 


iY  TERif,1912. 


ler  the  control  of  the  servants  of 
was  killed  hy  the  impact  and 
an  liis  part,  while  he  waa  in  the 
ard  one  of  the  cars  to  the  enyiue 
lirection  of  those  in  charge  of  the 
!  was  working."  This  part  of  the 
ly  objected  to  upon  the  ground 
of  contributory  negligence  from 
I'ue  that  all  (lucstions  of  fact  at 
i  evidence  are  for  solution  by  the 
liere  is  nothing  in  either  which 

■  finding  than  that  contained  in 
luld  be  no  possible  prejudice  in 
hereinbefore  said,  tliere  was  no 
?gligi;nce  on  the  part  of  the  de- 
ny facts  proved  from  which  such 
red.  The  further  language  in  the 
[lent  occurred  while  the  decedent 
ig  tlie  cai"s  "with  a  chain,  under 
1  charge  of  the  engine  and  cars 

is  also  objected  to.  We  are  un- 
'ction  is  meritorious.  The  proof 
."ut  was  acting  within  the  line  of 
llt'Sed  in  the  answer  that  "when 
aid  railroad  company,  of  which 
approached  ttie  north  end  of  said 
/  were  about  to  remove  from  the 

■  discovered  tliat  the  drawbar  was 
th  end  of  said  string  of  cars  and 
fc  be  moved  until  a  chain  was  at- 
hat  after  said  chain  was  attached 
een  the  cars  for  the  purpose  of 
making  the  coupling,  and,  while 
npt  to  make  said  coupling,  said 

of  anotlier  train  operated  by  the 
r  against  the  south  end  of  said 
gainst  the  said  engine,  and  the 
it  and  crushed  between  said  ear 
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and  engine,  causing  I 
(lent  was  working  on  s 
gently  and  carelessly 
displayed,  any  signal  < 
or  infonning  other  cr 
disturb  the  train  upt 
working."  If,  under 
was  any  question  as  tc 
decedent  was  engaged 
averments  by  defendu 
language  used  in  the 

The  next,  last  and  m 
by  tliis  record  is  that 
nient  of  tlie  district  c( 
the  f<»rnier  decision  ii 
paid  to  the  parents  of- 
his  mother,  the  sum  c 
record  that  the  relief 
her  the  sum  of  $2,200. 
of  an  insurance  for  w 
not  think  it  sliould  In 
paid  as  damages  is  en 
trial  from  which  this 
decedent  died,  leavinj! 
dren  surviving  her,  bu 
years,  the  youngest  be 
the  trial.  The  father 
and  yielding  little  for 
cedent  appeai-s  to  Iia' 
educated  young  man, 
to  a  great  extent,  supi 
what  his  earnings  fron 
shown  to  make  it  app< 
remaining  at  home  w 
Complaint  is  made  tha 
father  is  not  suflicieni 
the  support  of  the  far 
established,  as  well  as 
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iduiiuistrutrix  de  bonis  non  of 
ed  au  tu  the  conditiuu  of  her 
(wer  was:  "My  father  has  not 
ears."    Bhe  was  then  asked  as 

his  healthy  and  she  answei-ed: 
I'uss-L'xaiuiuatiun  ahe  was  not 
,'idth  uf  her  father,  the  inquiry 

had  contributed,  or  failed  to 
Tlie  way  was  open  for  further 

but  no  questions  nere  asked. 
>t  it  as  fact  that  he  is  not  well 
ars.  As  we  have  seen,  the  ver- 
,100.  The  umouut  paid  by  the 
[00.  The  court  requii-ed  a  re- 
le  verdict,  leaving  a  judgment 
y  presume  that  it  was  the  in- 

tliat  the  damages  were  f8,100 
m  the  railroad  company,  which- 
i  received  by  the  estate,  when 
',es  and  ability  of  the  surviving 
be  f4,400  added  to  the  sum  of 
unt  of  the  verdict  From  these 
to  believe  that  it  was  the  pur- 
:  whole  damage  was  the  sum  of 

istrict  court  will  therefore  be 
landed  for  further  proceedings 
50  days  enter  in  this  court  a 
I  remittitur  is  filed,  the  judg- 
vill  be  affirmed  for  *3.700.  The 
ixed  to  plaintiff,  all  other  costs 
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LuOY  J.  Miller,  appellant,  v,  Jacob  Millhb,  appellebl 

ViLBSD  Mat  29,1912.    No.  16,719. 

1.  Divorce:  Alimony.  In  an  action  for  diyorce  and  alimony,  the  trial 
court  should  consider  all  of  the  facts  in  evidence  as  to  the  prop- 
erty rights  of  the  parties,  the  sources  from  and  the  manner  in 
which  their  property  was  accumulated,  and  may  exercise  reason- 
able discretion  in  dividing  the  property  between  them. 

8.  Appeal:  Tbial  db  Novo:  Alimony.  When  a  party  appeals  from 
that  part  of  a  decree  relating  to  the  division  of  property  only, 
this  court  will  try  that  issue  de  novo  upon  the  record,  and  if  the 
decree  of  the  district  court  is  found  to  be  in  substantial  accord 
with  Justice  and  equity  it  will  be  affirmed. 

Appeal  from  the  district  court  for  Lincoln  county: 
Hanson  M.  Grimes,  Judge.    Affirmed, 

Hoagland  d  Haagland,  for  appellant. 

Wilcow  d  Hallig(m,  contra. 

Baenes,  J. 

This  action  was  brought  in  the  district  court  for  Lincoln 
county  for  a  divorce  and  alimony.  The  plaintiff  had  the 
judgment;  but,  being  dissatisfied  with  the  amount  of  the 
property  aw^arded  to  her  as  alimony,  has  prosecuted  this 
appeal. 

Neither  party  assails  that  part  of  the  decree  granting 
plaintiff  a  divorce,  but  it  is  contended  by  her  counsel  that 
the  decree,  so  far  as  it  relates  to  the  question  of  alimony, 
is  unjust  and  inequitable;  that  it  does  not  properly  take 
into  consideration  the  amount  of  money  contributed  by 
plaintiff  to  or  paid  by  her  for  the  purchase  of  a  part  of 
the  common  proi>erty,  and  this  is  the  only  question  pre- 
sented for  our  determination. 

A  trial  de  novo  on  the  record  brought  here  upon  the 
appeal  discloses  that  plaintiff  and  defendant  were  mar- 
ried in  Cass  county  on  the  14th  day  of  February,  1884; 
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that  on  or  about  the  1st  day  of  April  of  that  year  they 
moved  to  and  settled  upon  the  north  half  of  section  11, 
township  16,  range  27  west,  in  Lincoln  county,  Nebraska, 
they  having  previously  entered  that  tract  of  land.  In 
due  time  they  made  their  final  proofs  and  received  a 
patent  therefor  under  the  laws  of  the  United  States.  They 
continued  to  live  upon  the  tract  of  land  above  described, 
and  cultivated  and  improved  it  to  some  extent  until  .about 
the  1st  day  of  January,  1894,  when  the  defendant  was 
elected  sheriff  of  Lincoln  county,  and  they  thereupon 
moved  to  North  Platte,  and  the  defendant  held  and  filled 
the  office  of  sheriff  for  a  period  of  four  yeara  Shortly 
after  the  expiration  of  his  term  of  office  they  moved  back 
to  the  homestead.  For  a  period  of  nearly  three  years  after 
leaving  the  sheriff's  office  the  defendant  was  employed 
by  the  Union  Pacific  Railroad  Company,  and  for  a  por- 
tion of  that  time  was  deputy  United  States  marshal  in 
the  state  of  Wyoming.  Before  he  was  elected  sheriff,  and 
while  residing  upon  the  homestead,  defendant  supported 
his  family  by  working  at  his  trade  as  a  blacksmith.  Dur- 
ing  the  period  of  his  employment  by  the  Union  Pacific 
Railroad  Company  and  as  deputy  United  States  marshal, 
defendant  received  a  salary  of  from  $60  to  |75,  and  finally 
flOO  a  month.  During  a  part  of  this  time  the  plaintiff 
remained  upon  the  homestead,  and  a  part  of  the  time 
lived  in  Cheyenne,  Wyoming,  with  the  defendant.  Finally, 
in  the  year  1903,  the  parties  returned  to  the  homestead 
and  occupied  it  as  such  until  the  commencement  of  this 
action,  when  they  differed  upon  matters  relating  to  re- 
ligion, and  the  defendant  left  their  home  and  has  since 
resided  with  a  relative  in  Lincoln  county.  The  plaintiff 
continued  to  live  upon  the  homestead,  and  still  makes  it 
her  home.  When  the  parties  first  moved  to  the  homestead 
the  plaintiff  had  a  stove,  some  cooking  utensils,  some 
bedding  and  dishes,  and  six  cow^s.  The  defendant  had 
one  span  of  ponies,  one  wagon,  his  blacksmith  tools,  three 
cows,  one  heifer,  some  notes  and  school  orders,  and  some 
money  amounting  to  about  $400.    The  defendant,  with  his 
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earnings  as  a  blacksmith,  as  sheriflE  of  Lincoln  county, 
as  a  detective  for  the  Union  Pacific  Railroad  Company, 
and  dei)iity  United  States  marshal  of  Wyoming,  kept  the 
family,  improved  the  homestead,  and  with  a  portion  of 
his  earnings  purchased  other  lands,  then  of  little  value, 
and  which   he  owned  at  the  time  of  their  separation, 
amounting  to  1,000  acres,   situated   in   Lincoln  county. 
Three  cliildren  were  born  to  the  parties,  and  two  of  them 
were  minors  at  the  time  this  action  was  commenced.    At 
the  time  of  tlie  marriage  the  plaintiff  had  a  minor  son 
named  Frank  Hrazelton,  the  issue  of  a  former  marriage, 
who  waK  raised  and  educated  in  the  defendant's  family. 
About  the  year  1899  the  defendant  built  a  good  substan- 
tial  frame  dwelling  upon  the  homestead,  and  later  on 
built  a  store  building,  barn  and  other  outbuildings  upon 
the  premises.  It  further  api>ears  that  in  August,  1905,  the 
defendant  had  become  indebted  by  reason  of  making  the 
improvements  upon  the  homestead  and  for  living  expenses 
to  an  amount  of  about  |3,000.     To  develop  a  deposit  of 
tripoli  situated  upon  a  part  of  his  land,  the  defendant 
also  borrowed  |2,000  from  one  R.  C.  Peters,  to  be  repaid 
in  five  years,  and  to  secure  the  payment  tliereof  the  plain- 
tiff and  defendant  executed  and  delivered  to  Peters  a 
mortgage  covering  tlie  homestead,  and  all  other  lands 
owned  by  the  defendant,  except  a  200-acre  tract  in  section 
15,  township  10,  range  27;  and,  in  order  to  i)ay  such  in- 
debtedness, the  defendant  desired  to  sell  the  lH)lU(^«tead. 
It  further  appears  that  tlie  plaintiff  had  inherited  80  acres 
of  land   from   lier   father,   which    was   situated   in   Cass 
county;  that  slie  thought  it  was  better  to  sell  her  Cass 
county  land  and  use  tlie  mone^y  for  the  purpose  of  paying 
their  debts,  and  thus  retain  the  homestead.     To  this  the 
defendant   consented,    and   plaintiff  thereupon   sold   her 
land  in  Cass  county  for  |5,000,  and  turned  the  money 
over  to  the  defendant.  It  is  contended  on  her  part  that 
Avith  this  |5,0()0  she  pnrcliased  the  homestead,  while  de- 
fendant contends  that  she?  gave  him  the  money  to  jiay  the 
debts,  and  desireil  hiiu  to  secure  the  repayment  of  it  by 
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lestead  to  her,    wliieh   was '  accordingly 
e  time  this  action  was  coininenced  tlie 
title  to  tlie  320-acre  homestead, 
im  which  appeal  is  prosecuted,  gives  the 
lestead,  consisting  of  320  acr(«  of  land. 
lildings  and  improvements,  valued  at  the 
10,000,  and  pei-sonal  property  and  money 
1,312,  while  the  defendant  is  given  1,000 
ved  land,  valued  at  |6,800,  and  personal 
iug  to  ?1,187,  making  a  total  of  $7,987, 
s  required  to  pay  the  Peters  mortgage  ot 
;osts  of  til  is  case.     The  decree  also  pro- 
2Ssary,  defendant's  part  of  tlie  real  estate 
that  purpose.  It  thus  appears  tliat  plain- 
iie  proi)erty  amounts  to  $11,312,   wiiile 
en  only  $7,987  wortii  of  pi"operfy,  con- 
roved  land  and  some  pei-simal  prtijierty; 
lys  the  costs  of  this  litigation  and  the 
there  will  remain  to  liim  tmly  a  tract  of 
!,  wortli  about  $5,000.     Counsel  fur  the 
hat  the  fact  that  she  pun-hased  the  home- 
inis,  with  the  $5,000  wUich  she  rci-oived 
nty  land,  entitles  her  to  a  greatfcr  share 
than  she  is  given  hy  tlie  deeros.     It  ap- 
ecord,  however,  that  the  defendant  used 
ly  all  of  their  debts  except  the  Peters 
laorifjiiKt-'  oi  ^"-,000,  and  turned  the  balance  over  to  the 
plaintiff,  which  was  used  to  conijdete  the  ivuprovementw 
on  the  homestead,  to  aid  the  plaintiff's  son,  I'y  her  fonner 
bushand,  in  business  ventures  to  the  amoi/.nt  of  $400  to 
$500,  and  for  the  living  expenses  of  the  family.    It  would 
therefore  seem  that  in  equity  and  goctl  oonscience  the 
homestead,  with  its  increased  value,  snfRcirntly  compen- 
sates her  for  the  mimey  she  contributed  for  their  common 
good. 

We  are  therefore  of  opinion  that  the  devree  of  the  dis- 
trict court  was  just  and  e{|uitable,  and  it  is  in  all  things 
afHrmcd.  We  are  also  of  opinion  that  the  record  presents 
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a  litigable  question,  and  for  that  reason  each  party  will 
be  required  to  pay  the  costs  which  he  haa  inT^urred  in  this 
court 

Affirmed. 
Beesb^  G.  J.y  dissenta 


,/2 


/ 


?i" 
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James  Samuel  Clark,  appellant,  v.  August  Hanna- 
feldt ET  AL.,  appellees. 

Filed  May  29, 1912.     No.  16,892. 

Mortgagee:  Foreclosure:  Redemption.  One  who  takes  and  records 
a  deed  to  real  estate  (subject  to  a  mortgage)  in  the  name  by 
which  he  is  generally  known  and  transacts  all  of  his  business, 
and  thereafter  pays  no  part  of  the  mortgage  debt,  no  taxes  upon 
the  land,  and  for  his  default  the  mortgage  Is  foreclosed  and  the 
premises  are  sold  in  a  proceeding  against  him  by  that  name, 
cannot,  after  the  lapse  of  nearly  ten  years,  maintain  an  action  to 
redeem  against  the  grantee  of  one  who  purchased  the  land  at  the 
foreclosure  sale,  relying  upon  the  validity  of  the  decree,  on  the 
sole  ground  that  he  was  not  sued  in  the  foreclosure  proceedings 
by  his  full  Christian  name  instead  of  the  name  by  which  he  was 
designated  in  his  deed. 

Appeal    from    tlie    district   court   for   Knox   county: 

Anson  A.  Welch,  Judge.    Affirmed. 

M.  F,  Harrington  and  W.  R.  Butler^  for  appellant. 

Joseph  Wurzhurg^  W,  A.  Meserve  and  J,  F.  Green, 

contra. 

Barnes,  J. 

This  is  an  apix^al  from  a  judgment  of  the  district  court 
for  Knox  county  denying  tlie  plaintiff  the  right  to  re- 
deem the  land  in  question  h(n*ein  from  a  decree  of  fore- 
closure rendered  by  tlie  district  court  of  that  county  at 
its  September,  1895^  term,  and  from  a  sale  of  the  mort- 

/ 
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that  decree  had  and  made  in  Decem- 
t  api)ears  that  in  the  foreclosure  pro- 
f  was  sued  by  the  name  of  J.  S.  Clark, 
)y  that  name  was  made  by  publication, 
it  his  true  name  is  "James  Samuel 

the  sole  ground  upon  which  plaintiff 
'eiJemption.  The  findings  and  decree 
ant,  and  appear  to  be  fully  sustained 
he  facts  of  tliis  case,  as  found  by  the 

clearly  within  the  rule  announced  in 
e.  86  Neb.  452,  and  Stratton  v.  Mc- 
J2. 
Igment  of  the  district  court  was  right, 


Affibmed. 


ILLER,   V.   AnKfJA   ItAYLES,    APPKLI.ANT. 

I  May  29,1913.    No.  16,692. 

n  an  action  tor  divorce  and  alimony,  the  trial 

all  thy  facts  in  evidence  as  to  the  property 
!S  and  render  auch  decree  as  may  be  just  and 
ve  of  the  question  whether  or  not  a  decree  in 

them  several  years. before  had  settled  their 
to  that  time. 


e    district    court    for    Cass    county ; 
Judge.    Affinned. 

BiiUivan  d  Squires,  for  appellant. 

md  MocJcett  &  Peterson,  contra. 

tuT  divorce  and  alimony.     A  decree 
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was  rendered  dissolving  the  bonds  of  matrimony,  and 
alimony  was  awarded  defendant  in  the  sum  of  $1,000. 
Defendant  appeals. 

The  parties  were  married  in  Lancaster  county  in  the 
year  1891.  This  was  the  plaintiff's  third  venture  in  the 
matrimonial  field.  At  the  time  of  this  marriage  he  was 
about  60  years  old.  He  had  one  son  living,  the  issue  of 
the  first  marriage,  and  two  daughters,  the  issue  of  the 
second  marringe;  all  were  of  full  age  and  married.  The 
defendant  at  tlie  time  of  the  marriage  was  about  40  years 
of  age,  and  was  a  widow  with  two  minor  children.  Two 
cliildren  resulted  from  the  marriage  with  plaintiff,  one 
of  whom  died  before  the  trial  of  this  case  and  the  other  is 
still  living.  At  tlie  time  of  the  marriage  the  plaintiff 
lived  in  Cass  county  and  the  defendant  lived  in  Lancaster 
county,  Nebraska,  and  after  the  nmiTiage  they  took  up 
domestic  life  at  the  husband's  home.  On  the  day  before 
tlie  marriage  tlie  parties  entered  into  an  antenuptial  con- 
tract. It  is  unnecessary  to  set  this  forth  in  extenso,  but, 
in  substance,  it  provided  that  Eayles  should  allow  the 
(tliildren  of  ^Irs.  Ward  to  live  in  the  home  to  be  provided 
by  him,  and  that  during  their  minority  he  should  sux)port., 
maintain,  clothe  and  educate  them  in  the  same  manner  as 
if  tlu\v  were  his  own;  that  he  should  provide  his  wife  with 
a  home,  i)r()vide  bj-  will  or  otherwise  for  her  comfort  and 
su[)port  after  his  death;  that  if  there  should  be  any  chil- 
dren of  tlie  marriage,  they  slicmld  be  equal  heirs  with  the 
children  now  living  and  shcmld  not  be  disinherited;  and 
it  was  furtlier  agreed  that  Mrs.  Ward  released  all  her 
riglits,  both  in  law  and  eciuity,  to  all  the  property  that 
Rayles  tlien  had  or  might  thereafter  acquire  if  he  should 
make  tlie  ])rovisions  for  her  sui)port  and  that  of  her  chil- 
dren as  contemplated  in  the  agreement;  that  he  should 
have  tlie  riglit  to  acquire  and  convey  real  estate  the  same 
as  if  the  contract  of  marriage  had  never  beim  entered  into 
between  tlicm,  and  tliat  she  would  sign  all  deeds  convey- 
ing r(*al  (^st;ite,  and  for  tluit  purpose  she  agreed  to  execute 
a  i)ower  of  attorney  to  him  autliorizijig  him  to  execute 
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I  same  day  she  executed  a  power  of 
mt  the  provisions  of  tlie  contract, 
hey  lived  in  Cass  county  a  few  years, 
)ved  to  Custer  county  where  plaintiff 

dant  hegan  a  divorce  action  against 
;  disti'ict  court  for  Custer  ■  county. 
.'as  pending  a  contract  was  entered 
plaintiff  and  hy  the  defendant's  at- 
:d  that  the  parties  had  found  it  im- 
;ther  as  husband  and  Wife,  that  the 
onvey  to  his  wife  certain  horses  and 
;rty,  and  that  the  wife  should  retain 
ed  personal  property.  He  agreed  to 
ill  iiud  to  convey  to  her  a  certain  80 
ter  couuty,  reserving  the  granary  and 
■on ;  and  the  wife  agreed  to  receive 
M'd  in  satisfaction  of  all  interest  in 
*band,  and,  in  case  there  should  be  a 
ion  of  ail  claims  for  alimony.  The 
le  several  other  minor  stipulations, 
e  i,  1906,  after  certain  negotiations 
le  divorce  action  then  pending,  this 
■ed  and  another  contract  made.   This 

.^ .jat  Rnyles  at  that  time  deeded  to  his 

wife  the  80  acres  referred  to  in  the  contract  of  May  29. 
Roth  parties  agreed  to  keep  peace  in  the  family,  and 
plaintiff  agreed  to  cease  the  use  of  intoxicating  liquors  to 
excess.  It  recited  that  the  wife  owned  about  30  head  of 
cattle,  but  at  the  request  of  her  husband  she  agreed  to 
dispose  of  part  of  the  same.  Slie  furttier  agreed  not  to 
again  begin  divorce  proceedings  as  long  as  he  behaved 
himself,  and,  if  compelled  to  begin  such  proceedings,  then 
in  allowing  alimony  the  land  deeded  should  be  taken  into 
consideration  hy  tlie  court.  He  also  agreed  to  pay  her 
?50  and  her  attorneys'  fees  in  the  divorce  suit  amounting 
to  $100.    Tlie  divorce  case  was  then  dismissed. 

On  October  29,  the  same  year,  Mrs.  Rayles  hegan  an- 
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other  divorce  suit  in  Custer  county.  A  cross-petition  was 
filed  by  Rayles.  Before  a  decree  was  rendered  Rayles 
executed  and  delivered  to  the  two  children  of  their  mar- 
riage, Adelia  Rayles,  Jr.,  and  Jacob  Rayles^  Jr.,  convey- 
ances to  three  80-acre  tracts  of  land  in  Custer  county, 
reserving  to  himself  a  life  estate  therein.  The  court  found 
against  each  of  them  and  denied  a  divorce.  It  furthex 
found  that  the  conveyances  made  constituted  an  equitable 
division  of  the  property  to  Mrs.  Rayles  and  the  two  chil- 
dren of  the  marriage,  and  ratified  and  approved  the  same. 
It  also  divided  the  personal  property  specifically  in  the 
decree,  refused  to  charge  maintenance  while  the  parties 
lived  apart,  and  adjudged  that  the  husband  pay  the  costs. 
No  appeal  was  taken  from  this  decree.  Afterwards,  the 
husband  removed  to  the  farm  in  Cass  county,  and  in  May, 
1909,  filed  his  petition  in  that  county  praying  for  a  di- 
vorce on  the  ground  of  desertion  and  cruel^,  and  setting 
forth  the  antenuptial  agreement,  the  contracts  between 
the  parties,  the  Custer  county  decree,  and  the  division  of 
the  property.  An  answer  was  filed  resisting  the  divorce, 
but  praying  for  alimony  if  the  plaintifif  be  given  a  divorce 
and  a  reply  pleading  res  adjiidicata  and  inability  to  pay 
alimony. 

The  defendant  complains  that  the  decree  of  divorce  is 
not  sustained  by  the  evidence,  and  that  the  amount  of 
alimony  is  inadequate.  On  the  other  hand,  by  a  cross- 
api)eal  the  plaintiff  complains  that  the  court  erred  in  dis- 
regarding the  antenuptial  contract,  the  subsequent  con- 
tracts made,  and  the  final  decree  of  the  district  court  for 
Custer  county,  and  in  allowing  alimony;  and  insists  that 
the  divorce  should  stand,  but  that  tlie  decree  allowing  ali- 
monv  should  be  reversed. 

We  deem  it  unnecessary  and  inadvisable  to  set  forth  at 
length  the  evidence  as  to  the  unhappy  conditions  in  this 
family,  extending  over  a  long  period  of  time.  It  is  not  an 
infrequent  occurrence  that  where  parties  in  advanced 
life,  each  with  a  family  of  children  of  their  own,  contract 
a  matrimonial  alliance,  they,  after  marriage,  find  that 
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;  and  indiTidual  characteristics,  have 
Dd  fixed  by  the  lapse  of  years  that  it 
'.  for  them  to  yield  or  modify  the  same 
d  happiness  of  the  other  cootracting 
nation  often  requires  sacrifices  that 
td  to  make.  The  only  wondM"  In  this 
ere  able  to  get  along  as  well  as  they 
leriod  of  time  as  they  lived  together. 
,  as  the  defendant  insists,  that  it  is 
sh  wherein  one  party  was  more  guilty 
otlier.  Apparently  both  were  not  free 
lering  the  fact  tliat  in  the  eye  of  the  ■ 
the  hand  of  the  family,  and  that  he  is 
liority  and  power  to  fix  the  domicile, 

evidence  is  conflicting,  there  is  testi- 
he  plaintiff  proposed  to  move  from 
■ve  their  disputes  and  jangles  had  ap- 
orious)  and  start  life  anew  in  another 
nt  refused  to  do  so,  and  that  when  he 
nty  the  defendant  refused  to  follow 
pidence  sustains  the  decree  of  divorce. 

no  means  strong,  but  when  all  t^e 
ansidered  we  think  it  sufficient. 
1  of  the  amount  of  alimony:  The  ap- 
it,  in  determining  the  amount  of  ali- 
»e  allowed,  the  value  of  the  80  acrea 
raid  be  taken  into  consideration,  but 
,  should  also  consider  the  value  of  the 
s  annual  income,  and  the  extent  and 
int's  labor  in  acquiring  the  property, 
le  contracts  and  decree  in  Ouster 
property  rights,  and  that  defendant  is 
Furtlier.  When  the  husband  left  Cus- 
1  160  acres  of  laud  in  that  county  in 

in  the  240  acres  conveyed  to  the  chil- 
re.  One  of  the  children  having  died, 
le  defendant  each  inherited  one-half 
at  plaintiff  then  owned  220  acres  in 


Cueter  county,  with  a  life 
the  other  hand,  the  defenc 
Custer  county  by  conveyai 
acres  by  inheritance  from 
this  time  she  owns  140  aert 
which  60  acres  is  subject  ti 
also  appears  in  the  tCKtiim 
Teyed  the  80  acres  in  Cass  ( 
in  Custer  county  to  his  chil 
subject  to  a  life  estate  in  I 
the  trial  the  only  farm  lam 
simple  was  the  60  acres  wl 
ceased  son.  The  deetls  are 
tiff  so  testified  and  the  fact 
pears  also  tliat  he  had  been 
rent,  and  that  he  was  payi 
¥200,  as  well  as  paying  for 
all  the  land  except  that  con 
ing  Custer  county  iie  also  p 
of  Greenwood. 

As  to  plaintiff's  contentii 
cree  settled  the  property  ri 
the  district  court  for  Cass  i 
are  of  opinion  that  the  dist 
sider  the  changed  condition 
to  award  such  further  reliel 
seemed  proper.  In  the  absi 
ment  between  the  parties,  ' 
that  the  award  of  alimony 
slight  extent,  but  after  cons 
case,  including  the  several 
both  real  and  iKTsonal  pn 
satisfied  that  the  district  cr 
tionment,  and  that  neither 
cross-appeal  of  the  husband 

For  these  reasons,  the  jui 
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Duffy,  aitellee,  v.  Feed  Scheerobe, 
appellant, 

Piled  Mat  39,  1912.    No.  16,745. 
imeBt;    Evidence.     Tbe  defendant  filed  a  complaint 

to  charge  a  criminal  offense  before  a  Justice  of  the 
which  he  requested  that  a  warrant  be  Issued.  Thla 
ad  at  his  direction  plaintiff  waa  arrested  and  held 
or  several  hours.     Defendant  tailed  to  appear  upon 

and  the  plaintiff  was  discharged.  Held,  That  the 
ence  sustain  a  verdict  on  a  cause  of  action  for  false 
t. 

Actioos:  False  Iuphi3o:<ment;  Amendment  of  Pe- 
re  a  petition  stating  a  cause  of  action  for  false  Im- 
s  Hied  within  one  year  from  the  time  the  cause  of 
id,  the  filing,  after  the  expiration  of  one  year,  of  an 
itlon  amplifying  the  allegations  Is  not  the  beginning 
,  and  the  cause  of  action  ^  not  barred, 
eention;  Actino  on  Advice  of  Counsel.  As  a  gen- 
ine  who,  before  instituting  a  criminal  prosecution, 
,  fair  and  honest  statement  to  an  attorney  of  all  the 

his  knowledge,  or  which  he  could  have  ascertained 
se  of  reasonable  diligence,  bearing  upon  the  guilt  of 
and  In  good  faith  acta  upon  his  advice,  will  not  bo 

action  for  malicious  prosecution."  Jensen  v.  Hal- 
I.  SJ9. 

^  I'oii  Nkw  Trial:  Record.  Affidavits  purporting  to 
ed  in  support  of  a  motion  tor  a  new  trial,  but  which 
ded  in  a  bill  of  exceptions  settled  by  the  trial  Judge, 
nsidered. 

n  the  district  court  for  Madison  county; 
iCH,  JuutiE,     Rcacrscd  tcith  directions. 

•,ed,  for  appellant. 

<ian  and  Mapea  d  Hazen,  contra. 


iction  for  malicious  prosecution  and  false 
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imprisonment  The  first  cause  of  action  alleges  that  the 
plaintiff,  on  the  11th  day  of  October,  1906,  was  arrested 
and  imprisoned  upon  a  warrant  issued  upon  the  follow- 
ing complaint:  "The  complaint  of  Fred  Seheerger  made 
before  me,  E.  G.  Dennis,  a  justice  of  the  pesice  in  and  for 
Madison  county,  who,  being  sworn,  deiK)ses  and  says 
that  on  the  10th  day  of  October,  1906,  in  the  county  of 
Madison,  and  state  of  Nebraska,  D.  B.  Duffy,  Elwood 
Duffy  and  William  Duffy,  did,  by  force,  take  and  carry 
away  one  safe  belonging  to '  complainant,  and  still  with- 
holds the  same.  Fred  Seheerger.  Subscribed  in  ray  pres- 
ence and  sworn  to  before  me  this  10th  day  of  October, 
1906."  That  at  the  time  the  complaint  was  filed  the  de- 
fendant requested  that  a  warrant  for  the  arrest  of  plain- 
tiff be  issued,  and  that  pursuant  to  the  request  the  war- 
rant was  issued  and  delivered  to  a  constable,  who  arrested 
the  plaintiff  and  kept  him  in  custody  from  10  o'clock  in 
the  forenoon  until  2  o'clock  in  the  afternoon  of  that  day; 
that  the  complaint  did  not  charge  a  criminal  offense,  and 
that  the  arrest  was  made  with  improper  motives  aud  with 
th6  malicious  purpose  to  coerce  plaintiff  into  the  giving  of 
security  upon  an  obligation  in  defendant's  favor. 

The  second  cause  of  action  is  for  malicious  prosecution 
on  the  charge  of  unlawfully  selling  and  disposing  of  mort- 
gaged property  without  the  consent  of  the  mortgagee.  It 
is  alleged  that  a  warrant  was  issued  on  this  complaint, 
that  plaintiff  was  arrested  and  a  trial  had  and  plaintiff 
acquitted  of  the  charge.     Damages  are  laid  at  f2,087.80. 

The  answer  is  a  gem^al  denial,  except  that  it  is  ad- 
mitted  that  the  defendant  signed  the  complaint  set  forth 
in  the  first  cause  of  action,  and  that  such  complaint  does 
not  stale  a  public  offense  under  the  laws  of  the  state  of 
Nebraska.  Tlie  defendant  also  admits  signing  the  com- 
plaint alleged  in  the  second  cause  of  action,  the  issuance 
of  a  warrant  and  arrest  of  plaintiff  thereupon,  tlie  final 
hearing  and  the  acquittal  and  discharge  of  the  plaintiff. 
As  a  defense,  however,*  the  answer  pleads  a  full,  fair  and 
honest  disclosure  to  the  county  attorney  of  all  the  facts 
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]  of  tlie  dcfeiidaut,  Jind  that  upnii  his 
orney  the  complaint  was  drawn  \>j 
■n  to  by  the  defendant,  and  that  the 
in  all  respects  in  the  utmost  good 
iant  ia  a  Gei'nian,  who  cannot  speak 
or  unuersianu  me  rJnglish  language  veiy  well  and  had 
no  knowledge  of  legal  t«iniis  and  phrases,  and  that  he 
relied  upon  the  counsel  and  advice  of  the  county  attorney 
and  of  one  Kilbourn,  a  praoticing  attorney,  to  whom  he 
fully  disclosed  all  the  facts  within  his  knowledge,  and 
that  he  took  no  steps  to  prosecute  the  plaintiff  without 
such  advice.     The  statute  of  limitations  Is  also  pleaded 
aa  to  the  first  cause  of  action.     The  jury  found  for  the 
idaintiff  on  hoth  causes  of  action,  and  assessed  hia  dam- 
ages on  the  first  at  $417  and  on  the  second  at  ?5S3. 

It  is  contended  tliat  the  first  cause  of  action  did  not 
accrue  within  one  year  after  the  wrong  complained  of  and 
is  barred  by  the  provisions  of  section  13  of  the  code.  The 
original  petition  in  the  case  was  filed  in  March,  1907.  The 
wrong  was  committed  in  October,  1906.  This  was  within 
the  time  limited  by  the  statute.  The  fact  that  an  amended 
petition  was  afterwards  filed  amplifying  the  char^  did 
not  make  the  filing  of  the  amended  petition  the  beginning 
of  the  action.  It  is  admitted  tliat  the  complaint  does  not 
charge  an  offense.  The  evidence  supports  a  finding  that 
the  plaintiff  threatened  the  arrest  and  afterwards  directed 
the  ofBcer  holding  the  waiTant  to  exe<:ute  it.  The  evi- 
dence as  to  this  cause  of  action  convinces  us  that  it  amply 
supports  the  verdict  of  the  jury. 

The  evidence  as  to  the  second  cause  of  action  shows 
that  Scheerger  had  been  engaged  in  the  agricultural  im- 
plement business  at  Battle  Creek,  Nebraska;  that  he  sold 
his  stock  and  business  to  Duffy;  that,  afterwards,  a  car 
of  goods  came  in  conRigned  to  Sclieerger,  which  Duffy 
bought  He  gave  his  note  for  the  purchase  price  of  these 
goods,  and  to  secure  thig  obligation  executed  a  chattel 
mortgage  upon  the  property,  which  consisted  of  manure 
spreaders  and  other  implements.     With  the  oral  consent 
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of  defendant,  the  plaintiff  proceeded  to  sell  part  of  the 
mortgaged    property,    with    the    understanding    between 
them  that  he  should  dei>osit  in  a  bank  for  Scheerger  the 
proceeds  of  the  sales.    Afterwards,  a  dispute  arising  be- 
tween them  with  reference  to  the  account,  the  defendant, 
who  is  a  German  apparently  of  somewhat  irascible  tem- 
perament, and  who  is  unable  to  speak  the  English  lan- 
guage with  facility  and  is  unable  to  undei'stand  more  than 
ordinary   colloquial   speech,   employed   one   Kilboum,   a 
practicing   attorney    in   good   standing   at   the   ^Madison 
county  bar,  and  fully  disclosed  to  him  all  the  fax:ts  and 
circumstances  in  the  matter.    Kilbourn  advised  him  that 
Duffy  was  liable  to  prosecution  for  selling  the  mortgaged 
property  without  consent  in  writing;  but,  being  unwilling 
to  proceed  in  the  matter  except  under  the  advice  and  di- 
rection of  the  county  attorney,  he  went  w^ith  Mr.  Scheer- 
ger to  the  oflBce  of  Jack  Koeningstein,  county  attorney. 
At  that  time  and  place  Kilbourn  and  Scheerger  fully  dis- 
closed to  the  county  attorney  the  facts  as  to  the  giving  of 
the  mortgage,  and  the  oral  conscmt  given  by  Scheerger 
that  Duffy  sell  the  mortgaged  property.     The  county  at- 
torney testifies  that  he  objected  at  first  to  bringing  the 
prosecution  on  the  ground  that  oral  consent  given  to  sell 
mortgaged  property  might  be  held  sufficient  by  the  court; 
but,  upon  Mr.  Kilbourn  calling  his  attention  to  an  opinion 
of  the  supreme  court,  he  was  of  the  opinion  that  the  facts 
justified  the  prosecution,  but  he  required  Scheerger  to  give 
security  for  the  costs,  so  as  to  protect  the  county  in  any 
event.     A  complaint  was  then  drawn,  eitlier  by  him  or 
Kilbourn,  which  was  sworn  to  by  Scheerger.     The  plain- 
tiff was  afterwards  arrested  on  this  complaint,  a  heai'ing 
had,  and  he  was  discharged. 

There  is  evidence  tliat  before  the  visit  was  made  to  the 
county  attorney  Kilbourn  told  Duffy's  atU)mey  that  there 
was  about  |1,000  due  Scheerger  on  the  Duffy  note,  and 
that  unless  the  note  was  paid  he  would  prosecute  Duffy 
for  selling  mortgaged  proi)erty;  that  unless  permission  to 
sell  the  mortgaged  proi)erty  was  in  writing  the  defendant 
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would  be  guilty,  and  unless  the  note  was  paid  at  once 
lie  w^ould  send  Duffy  to  the  penitentiary.  Hazen  further 
testifies  that  Scheerger  said  nothing,  except  that  he 
nodded  his  head  seyeral  times.  In  relation  to  this  inci- 
dent, Scheerger  testifies  that  he  took  no  part  in  the  con- 
versation and  did  not  know  what  Kilboum  was  about  to 
say  until  after  he  had  said  it.  The  evidence  is  clear  that 
a  full  and  complete  disclosure  was  made  to  Kilboum,  and 
that  Scheerger  relied  in  good  faith  on  his  advice  and  fol- 
lowed hi&v  directions.  It  is  clear  that  Scheerger  wanted 
to  collect  his  money  and  that  this  was  his  purpose  in 
consulting  Kilbourn,  but  the  moving  spirit  in  most  prose- 
cutions for  the  unlawful  selling  of  mortgaged  property  is 
the  failure  to  receive  the  proceeds  of  the  sale  and  the 
resentment  occasioned  by  such  failure.  Scheerger  was 
evidently  out  of  patience,  but  it  is  equally  evident  that 
he  took  no  steps  until  advised  to  do  so,  and  that  he  relied 
upon  his  lawyer  for  advice  and  directions  in  the  whole 
matter.  The  sinister  presumption  as  to  want  of  probable 
cause  and  malice  wliere  the  prosecution  is  brought  only  to 
collect  a  debt  cannot  we  think  be  applied  under  all  the 
testimony.  In  this  connection  the  facts  as  to  Scheerger's 
nationality  and  ignorance  of  the  English  language  be- 
come material. 

Under  the  facts  in  the  record,  the  familiar  principle 
must  be  applied  that  "one  who,  before  instituting  a  crim- 
inal prosecution,  makes  a  full,  fair  and  honest  statement 
to  an  attorney  of  all  the  facts  within  his  knowledge,  or 
wliich  he  could  have  ascertained  by  the  exercise  of  reason- 
able diligence,  bearing  ui>on  the  guilt  of  the  accused,  and 
in  good  faith  acts  upon  his  advice,  will  not  be  liable  in'  an 
action  for  malicious  prosecution."  Jensen  v.  Halstead, 
CI  Neb.  249;  Biddle  v.  Jenkins,  61  Neb.  400;  OilUspie  v. 
Stafford,  4  Neb.  (Unof.)  873;  Van  Meter  v.  Bass,  40  Colo. 
78,  18  L.  E.  A.  n.  s.  49,  and  note.  We  are  convinced  that 
the  evidence  clearly  sustains  the  defense  pleaded,  and 
that  the  verdict  and  judgment  on  the  second  cause  of  ac- 
tion are  erroneous  and  must  be  set  aside. 
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Complaint  is  made  that  the  verdict  upon  each  cause  of 
action  was  arrived  at  by  chance,  and  what  purports  to 
be  copies  of  certain  aflSdavits  of  jurors  are  found  in  the 
transcript.  The  affidavits,  not  being  in  the  bill  of  excep- 
tions settled  by  the  trial  judge,  cannot  be  considered. 
Gray  v.  Godfrey,  43  Neb.  672. 

We  find  it  unnecessary  to  examine  the  other  errors  as- 
signed. 

The  judgment  of  the  district  court  is  therefore  reversed 
and  the  cause  remanded,  witb  directions  to  the  district 
court  to  render  judgment  upon  the  verdict  of  the  jury 
upon  the  first  cause  of  action,  with  inti^Tost  from  the  date 
of  its  return,  and  costs,  and  to  dismiss  the  second  cause  of 
action;  each  party  to  pay  his  own  costs  in  this  court. 


Bbyebsbd, 


Irvin  I.  Shull,  appellee,  v.  John  Gk)BRL,  apphllant. 

Filed  May  29,  1912.    No.  17,078. 

Specific  Pei*formance:    Sale  of  Land.    Plaintiff  and  defendant  entered 
into  a  written   contract  for  the  Bale  of  160  acres  of  land  for 
$15,600.     Five  hundred  dollars  was  paid  in  cash,  |2,000  was  to 
be  paid  January  1,  1910,  and  a  mortgage  given  for  the  balance. 
The  vendor  was  to  furnish  a  warranty  deed  and  a  good  and  suffi- 
cient abstract  of  title.    Time  was  an  essential  element  in  the  con- 
tract.   A  few  days  before  January  1,  1910,  tha  vendor  consented 
to  a  delay  until  January  5  on  account  of  Inclement  weather  and 
bad  roads  whereby  the  vendee  was  prevented  from  reaching  the 
office  of  the  middleman  where  they  had  agreed  to  meet.    On  that 
day,  the  same  conditions  prevailing,  the  vendee  was  unable  to 
attend  the  met«ting  place,  though  he  had  paid  $1,000  to  the  agent 
for  the  defendant,  and  the  vendor,  without  having  prepared  for 
delivery  or   having   tendered   a   deed   or   abstract,  declared  the 
contract  canceled.     On  January  11  the  vendee  was  ready  to  per- 
form, and  the  vendor  was  notified  that  the  $2,000  had  been  paid 
and  the  mortgage  and  note  executed,  but  he  refused  to  execute 
the  contract.    Held,  That  the  vendor  having  retained  the  money 
paid,  having  waived  strict  performance  on  the  day  named,  and 
having  failed  to  tender  an  abstract  and  deed  as  specified  by  con- 
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tract,  the  eQultles  of  the  vendee  are  enpertor  to  hte.  and  tbat  the 
decree  of  the  district  court  awarding  specific  perlormance  Is 
Justified  br  the  eridence. 

Appeal  from  the  district  court  for  Merrick  county: 
Oeobgb  H.  Thomas,  Judgb.    Af^n.ied. 

Elmer  E.  Rosa  and  Baldrige,  De  Bord  d  Fradenburg, 
for  appellant. 

Martin  d  Bockes,  contra. 

Letton,  J. 

This  is  an  action  for  specific  performance  of  a  contract 
for  the  sale  of  real  estate.  A  decree  was  rendered  in 
favor  of  the  plaintiff,  from  which  the  defendant  appeals. 

On  July  31, 1909,  the  parties  entered  into  an  agreement 
whereby  the  defendant  Goerl  agreed  to  sell  to  plaintiff 
160  acres  of  land  for  $15,600,  payable  as  follows:  fnOO 
cash,  which  was  evidenced  by  a  note  tlien  executed  and 
later  paid;  |2,000  cash  due  January  1,  1910;  and  a  mort- 
gage for  113,100  at  5  per  cent,  to  be  dated  January  1, 
1910.    Time  was  made  the  essence  of  the  contract 

The  testimony  shows  that  plaintiff  was  a  tenant  of  one 
W.  0.  Kerr,  who  was  engaged  in  the  real  estate  business 
in  Central  City.  Goerl,  tlie  vendor,  had  listed  the  land 
with  Kerr  for  sale.  Kerr  showed  the  land  to  plaintiff 
and  negotiated  tlie  sale.  He  di-ew  up  the  contract  of  sale 
in  duplicate,  and  became  security  for  the  plaintiff  upon 
a  note  for  $500  to  cover  the  first  payment.  This  note  was 
afterwards  paid  to  Goerl.  Upon  December  28,  1910. 
plaintiff  delivered  to  Kerr  a  clioclf  fur  ?1,000  payal>le  to 
him  for  the  purpose  of  paying  on  the  contract  on  January 
1,  1910,  when  the  $2,000  came  dne,  and  on  January  11 
he  paid  Kerr  another  |1,000  for  the  same  purpose.  In 
the  latter  part  of  December,  1909,  Kerr  went  to  Goerl's 
residence;  Gnerl  was  not  at  home,  but  his  son  Fritz,  who 
often  acted  for  him,  was  tliere.  He  told  Frit?,  to  tell  liia 
father  that  5Iv.  Shull  and  wife  would  be  at  his  offlce  on 
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January  5  to  execute  the  uotes  and  mortgage,  that  the 
money  would  be  ready,  and  for  his  father  to  come  in  ready 
to  complete  the  contract.  So  far  there  is  no  dispute  in 
tlie  testimony. 

As  to  what  occurred  on  the  5th  day  of  January  at 
Kerr's  office  tliere  is  a  sharp  conflict.  Kerr  testified  that 
(roerl  called  at  his  office  on  that  day;  that  he  told  Mr. 
Goerl  that  he  had  $1,000  there  to  pay  him,  asked  him 
about  the  deed  and  abstract,  and  told  liim  that  ilr.  Shull 
wanted  an  abstract;  that  Goerl  got  angry  and  went  out, 
and  that  he  never  received  from  Goerl  or  tendered  \i> 
Shull  either  an  abstract  or  deed;  that  at  a  later  date 
Goerl  told  him  that  he  had  canceled  the  contract;  that  at 
this  later  conversation  he  told  Goerl  he  had  |2,000  of 
Shull's  money  in  his  hands,  and  that  Shull  wanted  his 
I)ai>ers;  that  on  January  11  he  notified  Goerl  by  letter 
tliat  he  had  received  this  $2,000  from  Shull  for  payment 
(m  the  C(mtract.  The  witness  testified  that  he  still  has 
the  $2,000  in  question  in  his  possession. 

On  the  other  hand,  Goerl  testifies  that  he  was  at  Kerr's 
office  on  January  5,  1910;  asked  if  the  money  was  there; 
that  Kerr  said  that  the  money  was  not  there,  that  the 
weather  was  bad  and  Shull  could  not  get  out  his  com; 
that  he  (Goerl)  said,  "That  is  a  poor  excuse,  he  had  five 
months'  time  to  finish  that,  and  I  have  to  keep  to  the  con- 
tract, that  is  all  I  can  do;"  that  KeiT  never  mentione<l 
having  $1,000  there  for  him,  never  said  anything  about 
money,  and  did  not  offer  any  mortgage  or  notes;  that  he 
took  with  him  his  old  abstract,  deed,  mortgages,  x>atents, 
etc.;  that  Kerr  did  not  ask  him  about  an  abstract;  that 
lie  did  not  show  Kerr  the  papers,  and  that  he  never  re- 
ceived a  letter  from  Kerr.  Goerl's  son-in-law,  William 
Sandeman,  testified  that  he  went  with  him  to  Kerr's 
office  on  January  5  and  heard  all  the  conversation.  He 
corroborates  Mr.  Goerl's  version,  and  testified  that  noth- 
ing was  said  by  Kerr  about  having  any  money  on  hand, 
or  with  reference  to  a  deed  or  abstract;  that  Kerr  became 
angry  when  Mr.  Goerl  told  him  he  was  going  to  cain-i'l 
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ct,  and  so  they  left  without  forther  conTersa- 
;z  Gkierl  testified  that,  in  August,  Shull  told 
n  account  of  the  way  the  crops  looked  he  could 
le  place,  and  that  he  did  not  waut  them  to  hold 
ell  any  of  their  stock  until  he  knew  whether  he. 

to  take  the  place  or  not  Mr.  Shall  testified 
was  not  his  agent  in  any  of  these  transactions; 
id  him  a  check  of  ?fl,000  for  Mr.  Goerl  on  De- 

1909;  tliat  he  had  plenty  of  com  and  live  stock 
►r  sale  with  which  to  raise  the  money;  that  he 
igements  at  a  hank  for  the  balance  if  he  could 
•  tlie  stock  and  grain;  that  he  lived  16  miles 
ral  City,  and  that  on  the  5th  of  January  the 
is  so  bad  that  his  wife  and  himself  could  not 
:.hat  Goerl  never  furnished  him  an  abstract  of 
lever  tendered  him  a  deed;  that  in  August  he 
rored  to  get  his  $500  note  returned  and  canci-I 
:t,  hut  that  Goerl  refused  to  give  it  up,  and  that 
A  Goerl  that  if  he  had  to  lose  the  fSOO  he  might 
ahead  with  the  deal;  that  on  January  11,  1910, 

Central  City  and  left  |1,000  more  with  Ken-, 
ed  and  delivered  to  Kerr  the  note  and  mortgage 
y  the  contract,  and  that  up  to  that  time  the 
E  ?2,000  had  never  been  demanded  and  he  had 
ved  any  word  from  Goerl  that  he  would  cancel 
ct;  that  Goerl  still  retains  the  $500.  Fritz 
ler  testified  that  he  had  a  talk  with  Kerr  about 
31,  1909,  at  the  home  place,  and  also  a  tele- 
■ersation  about  the  first  Tuesday  in  January, 

in  the  first  conversation  Kerr  said  that  on  ac- 
le  bad  roads  and  snow  ShuU  was  having  diffi- 
tting  his  crop  to  market,  and  the  weather  was 
m  to  get  to  town  and  this  was  causing  Mr. 
:'lay;  for  them  not  to  come  in  before  Wednew- 
lat  he  telephoned  not  to  come  in  before  Satur- 
:he  witness  told  Kerr  that  would  be  all  right, 
dd  tell  his  father  as  soon  as  he  got  home;  that 
atlior  gi»t  home  he  told  him  Kerr  had  been  out 
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aud  said  not  to  come  in  until  Wednesday,  and  then  he 
telephoned  on  Tuesday  that  ShuU  could  not  come  in 
until  Saturday,  and  the  father  said  it  was  all  right  if  they 
would  come  up  to  tlie  contract. 

It  appears  that  Goerl  had  an  old  abstract  of  title  com- 
ing down  to  about  15  years  before,  but  that  he  never  had 
prepared  and  tendered  to  plaintiff  for  examination  an 
abstract  of  title  to  the  property  or  a  deed  to  the  same. 
There  is  no  provision  in  the  contract  providing  for  the 
forfeiture  of  the  money  paid,  yet  lie  still  retains  the  ?500 
paid  upon  the  contract.  It  appears  from  the  undisputed 
testimony  that  Goerl  consented  to  a  short  delay  to  allow 
Shull  to  dispose  of  his  grain  and  to  come  to  Central  City. 
Having  thus  waived  a  strict  compliance  with  the  terras 
of  the  contract  as  to  time,  when  the  money  was  ready  for 
him  upon  the  11th  of  January,  and  when  he  was  actually 
prepared  to  perform  its  conditions  on  his  part,  we  think 
it  would  be  highly  inequitable  to  allow  him  to  retain  the 
|500  paid  and  to  insist  upon  the  cancelation  of  the  con- 
tract. We  think  the  equities  of  the  case  are  with  the 
plaintiff. 

The  judgment  of  the  district  court  is  therefore 


Affibmbd* 


Charters  Lambert  v.  State  op  Nebraska* 

Filed  May  29,  1912.    No.  17,443. 

1.  Criminal  Law:   New  Tiual:    Misconduct  of  Juror.    Under  the  evi- 

dence in  this  case,  an  improper  statement  made  by  a  Juror  In  the 
jury  room,  after  the  case  was  submitted,  held  riot  to  constitute 
such  prejudicial  error  as  to  require  the  reversal  of  the  judgment 
and  the  granting  of  a  new  trial. 

2.  :   :   CoNFiNEiNiENT  OF  Jt^ry.    The  case  was  submitted  to 

the  jury  upon  Wednesday  at  about^ll  o'clock  P.  M.  The  verdict 
was  rendered  upon  the  succeeding  Friday  morning.  During  the 
two  nights  that  intervened  the  jury  were  not  furnished  Bleeping 


f 


Vol.  91]  JANUARY  TERM,  1912. 

Lambert  t.  Blste. 

accommodatlona,  but  were  kept  In  a  comfortable  t 
celved  regular  meals.  The  practice  of  keeping  Juror: 
periods  without  opportunity  to  sleep  Is  unfavorab 
but,  under  tbe  facts  set  forth  in  the  opinion,  held, 
trict  court  did  not  err  In  refusing  to  grant  a  new 
account. 

5. :     EviDENCB.     A  farmer,  who  was  the  owner  c 

hameea  which  plaintiff  in  error  was  charged  wit' 
receiving,  was  permitted  to  testify  as  to  the  purchas* 
hameBB  In  the  regular  course  of  trade  a  short  time 
theft,  and  aa  to  the  amount  of  wear  that  it  had  i 
also  to  give  his  opinion  as  to  the  falue  of  tbe  barne 
erroneous. 

EUKOR  to  the  district  court  for  Thareton  cob 
T.  Gkaves,  Judge.    Affirmed. 

Tliomas  L.  Sloan  and  Herman  Freese,  for  i 
error. 

(h-iint  ft.  Mmthu  Attor»ri/  (iencral,  Frank 
ton  and  Howard  Saj-toii,  voutra. 

Lbtton,  J. 

Plaintiff  m  error  was  convirt^'d  on  tlip  clia 
eeiring  stolen  property  of  the  value  of  $36. 
error  asaifined  and  arpiied  in  liis  behalf  ia  that 
misconduct  of  the  jim-.  Affidavits  of  three  of 
filed  in  snpixirt  of  the  motion  for  new  trial  a 
stance  to  the  «'frect  that  a  jnror  named  Tliil,  affi 
wa»  Bulmiitted  and  dnring  its  consideration  liy 
stated  that  he  knew  Lamtiert  to  he  a  tliief  an 
was  a  had  character,  and  that  he  repeated  this  a 
statements  during  the  whole  time  the  ease  was  i 
sideration.  On  the  other  hand,  an  affidavit  wa 
Hill  denying  that  he  ever  made  a  positive  asse 
Lambert  was  a  thief,  hut  the  affidavit  recites  t 
he  had  no  acqiinintanco  witli  Lamhert,  an  inc 
happened  during  the  trial  recalled  to  liia  memoi 
that  he  had  heard  it  stated  hy  a  brother-in-Ii 
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accused  at  a  time  seven  years  before  the  trial  that  he  had 
heard  a  rumor  that  Lambert  was  a  thief.  Hill's  affidavit 
further  averned  that  when  lie  made  this  statement  he  was 
reprimanded  by  auotlier  juror  for  making  the  same  and 
that  he  did  not  repeat  it.  The  affidavits  of  other  jurors 
are  to  the  effect  that  the  remark  made  by  Hill,  wliich  was 
lieard  by  all  of  them,  made  no  impression  upon  their 
minds  and  that  tlie  verdict  was  based  upon  the  evidence 
submitted.  Plaintiff  in  error  does  not  contend  that  the 
affidavits  of  the  jurors  produced  by  him  may  be  used  to 
impeach  the  verdict,  but  says  that  he  complains  only  of 
the  misconduct  of  the  juror  Hill.  The  trial  court  deter- 
mincMi  that  the  statement  made  by  Hill  was  not  prejudicial 
to  the  accused.  We  are  of  the  same  opinion.  The  state- 
ment was  improi)er  and  should  not  have  been  made,  but, 
under  the  evidence,  we  are  unable  to  perceive  whereby 
this  misconduct  could  or  did  affect  the  verdict. 

It  is  next  contended  that  a  new  trial  should  be  granted 
for  the  reason  tliat  the  verdict  was  forced  by  the  physical 
exhaustion  of  certain  jurors.  It  appears  from  an  affidavit 
made  by  certain  jurors  that  the  case  was  submitted  to  the 
jury  on  Wednc^sday  at  about  11  o'clock  P.  M.,  that  the 
jui';y'  were  confined  from  that  time  until  the  succeeding 
Friday  iiiornirig  wlien  the  verdict  was  rendered,  that  dur- 
ing the  two  nights  there  were  not  furnished  sleeping  ac- 
commodations, that  they  de]il)erated  diu'ing  the  two  nights 
and  a  day  in  which  tli(\v  were  kept  together,  and  that  they 
were  pliysically  exhausted  to  such  an  extent  they  could 
not  hold  out  longer,  and  they  agreed  to  the  verdict  for 
that  reason  and  by  reason  of  being  harassed  by  other 
jurors  who  had  determined  not  to  yield.  Counter  affi- 
davits of  mostof  the  otlier  members  of  the  jury  were  filed 
by  the  state  to  tlie  efl'ect  that  the  jury  were  placed  in  a 
comfortal)le  room  witli  chairs,  table  and  paper,  that  they 
received  tlu^r  uic^als  and  had  plenty  to  eat  and  drink,  and 
that  no  jui'or  was  physically  overcome.  If  tlie  evidence  in 
this  case  left  the  matter  of  the  guilt  of  the  defendant  a 
close  question,  we  should  be  very  much  inclined  to  set 
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aside  the  verdict  and  grant  a  new  trial  on  account  of  this 
treatment  of  the  jury.  It  is  high  time  that  the  barbarities 
of  tlie  common  law  should  be  done  away  with,  and  that 
verdicts  should  be  reached  as  a  result  of  thought  and 
deliberation,  and  not  as  a  result  of  physical  compulsion. 
There  is  no  more  reason  for  subjecting  jurors  to  confine- 
ment in  a  small  room  for  two  nights  and  a  day  without 
opportunity  for  rest  or  repose  than  there  would  be  for 
subjecting  the  judge  himself  or  the  other  officers  of  the 
court  to  like  privations.  The  strength  of  memory  and  the 
capacity  for  sound  judgment  usually  found  in  persons  in 
elderly  life,  as  a  number  of  these  jurors  were,  is  apt  to 
be  impaired  if  they  are  deprived  of  sleep  for  48  hours. 
Moreover,  under  such  conditions  the  man  who  is  phys- 
ically stronger  may  by  force  of  that  very  fact  prevail  over 
the  judgment  of  his  brother  juror  who  may  be  stronger 
mentally,  but  physically  weaker.  We  criticise  the  prac- 
tice unfavorably  in  the  hope  that  it  may  not  be  repeated, 
but  in  this  ca*se  we  are  of  opinion  that  the  evidence  sus- 
tains the  finding  that  the  verdict  was  not  produced  as  a 
result  of  the  exhaustion  of  the  jurors  who  made  the  affi- 
davit. 

There  is  another  consideration  entering  into  this  case 
which^  should,  perhaps,  be  noticed.  The  evidence  of  the 
value  of  the  property  alleged  to  ha^  e  bc^en  received  took 
a  wide  range,  extending  from  $10  or  f  15  to  $45.  The  jury 
found  the  value  to  be  $36.  By  an  oversight  of  the  legis- 
lature, possibly,  the  receiving  of  stolen  property  of  any 
less  value  than  $35  is  not  a  crime.  The  court  was,  there- 
fore, com]K^lled  to  iustnict  the  jury  that,  in  order  to  find 
the  defendant  guilty  at  all,  they  would  have  to  find  the 
value  of  the  property  to  be  at  least  $35.  It  was  then  for 
the  jury  to  find  that  value  or  acquit.  They  went  one 
dollar  over  the  mark  fixed  by  law.  It  is  complained  that 
there  was  no  competent  testimony  as  to  the  value  of  the 
harness.  It  is  shown  that  it  was  nearly  new  and  had 
only  been  used  a  few  times,  that  the  owner  of  the  har- 
ness, whose  testimony  is  particularly  complained  of,  paid 
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|d2  for  it,  and  that  a  small  part  of  it  was  missing.  The 
principal  objection  urged  is  as  to  the  competency  of  the 
testimony  of  the  owner  as  to  the  price  he  i>aid  and  the 
amount  of  wear  of  the  harness,  and  to  his  opinion  of  the 
value  based  thereon.  We  think  that  the  amount  that  the 
harness  cost  when  purchased  in  the  regular  coui-se  of 
trade  a  short  time  previous  to  the  theft  and  the  amount 
of  wear  that  it  had  received  were  proper  elements  to  be 
considered  by  the  jury  in  fixing  the  value.  It  is  shown 
that  the  opinion  of  the  witness  was  based  upon  these  ele- 
ments. Having  before  it  the  facts  upon  which  the  wit- 
nesses' estimate  of  value  was  based,  we  cannot  see  wherein 
the  accused  was  prejudiced  in  this  regard.  A  number  of 
other  witnesses  were  examined  upon  both  sides  of  this 
question,  and  we  think  there  is  no  prejudicial  error  in 
this  regard. 

Complaint  is  also  mr.ue  as  to  the  giving  of  certain  in- 
structions. The  imperfections  in  these  instructions  have 
been  repeatedly  pointed  out  by  this  court  and  they  should 
not  have  been  given,  but  under  the  condition  of  the  record 
we  cannot  perceive  wherein  the  defendant  was  prejudiced 
by  their  having  been  given. 

A  number  of  other  errors  assigned  have  been  considered 
and  disposed  of  by  this  court  in  the  case  of  Lukehart  v. 
State,  ante,  p.  219,  a  companion  case  to  the  facts  in  this 
case,  and  will  not  be  again  reviewed. 

Finding  no  pn^jiidicial  eri'or  in  the  record,  the  judg- 
ment of  the  district  court  is 

Affirmed. 
Hamer,  J.,  dissenting. 

It  is  said  in  tlie  majority  opinion:  "Complaint  is  also 
made  as  to  the  giving  of  certain  instructions.  The  im- 
perfections in  these  instructions  have  been  repeatedly 
pointed  out  by  this  court  and  they  should  not  have  been 
given,  but  under  tlie  condition  of  the  record  we  cannot 
perceive  wherein  the  defendant  was  prejudiced  by  their 
having  been  given."  The  instructions  complained  of  are 
as  follows: 
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Tlie  rule  which  clothes  every  one  accused  of 

the  jjresumption  of  iniiocf*nce,  aud  imposes 
ite  the  burden  of  establishing  his  guilt  beyond 
i  doubt,  is  not  intended  to  aid  any  one  wlio  is 
;y  to  escape,  but  is  a  humane  provision  of  the 
dd,  so  far  as  human  agencies  can,  to  guard 
danger  of  any  innocent  person  being  unjustly 
(V  doubt,  to  justify  an  acquittal,  must  be  rea- 
i  it  must  arise  from  a  candid  and  impartial 
a  of  all  tlie  evidence  in  the  case;  and  unless  it 
,  were  the  same  kind  of  a  Uuubt  interpiised  in 
tranwictions  of  life,  it  would  cause  a  reason- 
udent  man  to  pause,  it  is  (in) sufficient  to  an- 
trdict  of  not  guilty.  If,  after  considering  all 
t,  you  can  say  you  have  all  abiding  conviction 

of  the  charge,  you  are  satisfied  beyond  a  rea- 
bt 

The  court  instructs  the  jury,  as  a  matter  of 
e  doubt  which  a  juror  ie  allowed  to  retain  in 
id  under  which  he  should  friime  his  verdict  of 

must  always  be  a  reasonable  one.  A  doubt 
'  undue  sensibility  in  the  mind  of  a  juror,  in 
consequence  of  his  verdict,  is  not  a  reasimable 

a  juror  is  not  allowed  to  create  sources  of 
jsorting  to  trivial  and  fanciful  suppositions, 

conjectures,  as  to  a  possible  state  of  facts 
»m  that  established  by  the  evidence.  You  are 
(y  to  disbelieve  as  jurors  if  from  the  evidence 
as  men.  Your  oath  imposes  upon  you  no  obli- 
9ubt  where  no  dimbt  would  exist  if  no  such 
:en  administered.  You  are  instructed  that  if, 
Eul,  impartial  consideration  of  all  the  evidence 
you  can  say  and  f«'el  that  you  have  an  abiding 
)f  the  guilt  of  the  defendant,  and  are  fully 

a  moral  certainty  of  the  truth  of  the  charge 

st  him,  then  you  are  satisfied  beyond  a  rea- 

bt." 

i  that  the  above  instructions  have  been  con- 
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demned  by  this  court,  but  this  condenniation  has  been 
very  tardy  in  coming,  and  it  does  not  s(*em  to  the  writer 
to  be  in  active  operation  yet.  As  late  as  Leisenbcrg  v. 
State,  60  Neb.  628,  delivered  at  the  September  term,  1900, 
this  court  said  of  two  of  the  most  objectii)iial)le  sentences 
in  the  instructions  referred  to:  "This  instruction  lias 
never,  to  our  knowledge,  received  judicial  condemnation; 
on  the  contrary,  it  was  considered  and  distinctly  approved 
in  Willis  v.  State ^  43  Neb.  102,  ^nd- Barney  v.  State,  49 
Neb.  515."  The  objectionable  sentences  are:  "You  are 
not  at  liberty  to  disbelieve  as  jurors  if  from  all  the  evi- 
dence you  believe  as  men.  Your  oath  imposes  on  you  no 
obligation  to  doubt  where  no  doubt  would  exist  if  no  oath 
had  been  administered." 

In  Willis  V.  State,  supray  Judge  Ragan,  Commissioner, 
delivered  the  opinion  of  the  court.  A  comparison  of  para- 
graphs 15  and  16  of  the  instructions  in  the  instant  case 
shows  that  the  language  used  is  almost  identical  with  the 
language  used  in  the  instructions  of  the  court  in  the  very 
noted  case  of  Spies  v.  People,  122  111.  1.  This  is  what  is 
known  as  the  anarchist  case.  It  covei*s  pag(\s  1  to  267, 
inclusive.  On  page  82  of  the  report  are  the  two  original 
instructions  from  which  the  above  instructions  in  this 
case  are  taken.  For  the  convenience  of  the  reader  we 
reproduce  them  here : 

"12.  The  court  instructs  the  jury,  as  a  matter  of  law, 
that  in  considering  the  case  the  jury  are  not  to  go  beyond 
the  evidence  to  hunt  up  dcmbts,  nor  must  they  entertain 
such  doubts  as  are  merely  chimerical  or  conjectural.  A 
doubt,  to  justify  an  acquittal,  must  be  reasonable,  and  it 
must  arise  from  a  candid  and  impartial  investigation  of 
call  the  evidence  in  the  case;  and  unless  it  is  such  that, 
were  the  same  kind  of  doubt  interposed  in  the  graver 
transacticms  of  life,  it  would  cause  a  reasonable  and  pru- 
dent man  to  hesitate  and  pause,  it  is  insufficient  to  au- 
thorize a  verdict  of  not  guilty.  If,  after  considering  all 
the  evidence,  you  can  say  you  have  an  abiding  conviction 
of  the  trntli  rf  the  charge,  you  are  satisfit^  beyond  a 
reasonable  doubt. 
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ourt  furtlier  instructs  the  jury,  tu*  a  matter 
le  diiul)t  wliich  the  juror  is  allowed  to  retain 
iiiiid,  and  under  the  influence  of  which  ho 

a  verdict  of  not  guilty,  must  always  be  a 
e,  A  doubt  produced  by  undue  sonsibiHty 
<t  any  juror,  in  view  of  the  con-seiiuences  of 
I  not  a  reasonable  doubt,  and  a  juror  is  not 
?afe  sources  or  materials  of  doubt  by  reaort- 

and  fanciful  suppositions  and  remot«  con- 
I  possible  states  of  fact  differing  from  that 
y  the  evidenc&  You  are  not  at  liberty  to 
jurors,  if,  from  the  evidence,  you  believe  as 
lath  iiii]tose8  on  you  no  obligation  to  doubt, 
ibt  would  exist  if  no  oath  had  been  admin- 

V.  State,  49  Neb.  515,  this  court  follows 
iHis  above  given  in  the  Siiics  case.  The 
delivered  by  Commissioner  Irvine,  and  is' 
A  couijiai'iaon  of  the  instruction  used  in  thai 

instruction  iised  in  the  .S'/ues  case  will  show 
[u\iic  used  is  almost  identical,  except  that  in 
•  tUd'e  were  two  iastructious  and  in  Barncii 

lus  to  be  all  put  in  one  instructi(m.  Judgc 
an  elaborate  argument  justifying  the  use  of 
n, 

ject  to  is  that,  while  this  court  has  finally 
to  that  point  where  it  condmnis  the  iustnic- 
lot  condemn  it  in  any  practical  way  so  as  to 
er  any  good.  What  diflVrence  does  it  make 
er  if  the  reviewing  court  says  it  condemns 
m  as  improper,  but  refuses  to  reverse  the 
■es  the  prisoner  in  the  i«Miitentiary?  I  am 
,  practical  condemnation  of  the  instruction 
rae  a  case  and  give  the  defendant  a  new  trial 
Ts  hcen  prejudiced  bi/  the  ijiriiifi  of  the  in- 
his  court  says  the  instruction  is  wrong  and 
o  be  given;  then,  in  effect,  it  says,  we  cannot 
;e  sim])ly  because  the  trial  judge  has  given 
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improper  instructious  to  the  jury  whieli  probably  con- 
victed him.  It  is  true  that  this  court  has  announced  the 
fact  that  an  instruction  of  that  kind  is  wrong,  and  some 
time  or  other,  no  one  may  tell  when,  it  is  likely  to  an- 
nounce that  the  case  is  reversed  because  this  instruction 
has  been  used.  This  instruction  is  either  right  or  WTong. 
This  court  has  no  right  to  say  that  we  res<^rve  to  ourselves 
the  riglit  to  say  when  we  will  reverse  a  case  becau.se  this 
instruction  is  objectionable.  This  sort  of  treatment  of 
the  rights  of  men  who  are  charged  with  a  crime,  and 
their  counsel,  leaves  everj'body  in  the  dark.  The  exercise 
or  nonexereise  of  the  power  to  reverse  the  case  becomes 
arbitrary  and  despotic,  and  leaves  to  the  will  of  the 
judges  who  sit  as  the  reviewing  ccmrt  to  say  that  in  one 
case  the  judgment  ought  to  be  set  aside,  and  in  another 
(luse  that  it  ought  to  stand,  although  the  language  in  the 
instruct  ion  is  just  the  siuue.  The  truth  about  the  matter 
is  that,  whenever  a  trial  judge  wants  to  convict,  he  will 
use  this  condemned  instruction,  with  a  feeling  that,  no 
difference  if  he  has  done  so  and  the  man  has  been  wrong- 
fullv  convicted  under  an  instruction  which  this  court  has 
condemned,  yet,  nevertheless,  this  court  will  never  reversi* 
the  case.  If  the  instruction  used  in  A's  case  is  condemned 
and  A  is  left  in  the  penitentiarj^,  and  in  B's  case  nothing 
is  siiid  alx)ut  the  instruction  and  R  is  left  in  the  peni- 
tentiary, what  is  the  difference  between  A  and  B  so  far 
as  any  good  either  has  received  from  this  court? 

In  the  hoi)e  that  this  court  will  exercise  the  power 
which  is  given  to  it  and  will  proceed  to  lay  down  some 
sort  of  a  rule  for  the  guidance  and  control  of  the  district 
judges,  I  want  to  briefly  discuss  the  instructions  used. 
I  want  to  say  of  tlie  instruction  in  the  Spies  case  that  we 
are  beginning  to  be  far  enough  away  from  that  case  tx> 
exercise  a  little  of  tliat  calm  and  dispassionate  judgment 
wliich  history  will  ultimately  record.  That  case  origin- 
ated in  Chicago  where  the  people  believed  that  their  lives 
and  property  were  in  danger  from  an  organization  known 
as  the  anarchists.     Tlie  men  arrest (m1  and  tried  were  tried 


le  of  tliom  were  deff-mled  by 
ly  iiiiH'e  than  they  defended 
instruction  would  probably 
because  of  the  peculiar  cir- 
cumstances. There  was  a  fight  between  the  anarchists  ia 
Chicago  on  the  one  Bide  and  the  people  on  the  other  side. 
An  instruction  that  an  oath  of  a  juror  impoaes  upon  him 
no  obligation  to  doubt  where  no  doubt  would  exist  if  no 
oath  had  been  administered  belittles  the  effect  of  taking 
the  oath  and  is  an  attempt  to  do  away  with  its  influence. 
State  V.  Ruby,  61  la.  86;  Sibcrry  v.  iitate,  133  Ind.  677. 
The  effect  of  the  instruction  is  to  say  to  the  juryman: 
"If  you  have  any  doubts  you  do  not  need  to  let  them 
trouble  you,"  Tlie  language  used  is  an  invitation  to  dis- 
regard the  evidence.  It  tells  the  juryman  that  he  may 
give  expression  to  his  bi'lief  as  he  might  have  it  as  a  man 
and  without  acting  as  a  juror;  in  other  words,  that  he 
can  express  his  belief  about  the  matter  just  as  he  might 
express  his  belief  about  any  bit  of  neighborliood  gosssip 
that  he  might  hear.  That  part  of  the  instruction  in  the 
instant  case  which  tells  the  juryman  that  the  instruction 
"is  not  intended  to  aid  any  one  who  is  iu  fact  guilty  to 
escape,"  and  also  says,  "a  doubt,  to  justify  au  acquittal, 
must  be  reasonable,"  assumes  that  tlie  juror  is  looking 
for  something  that  is  not  in  the  case.  It  as.sumes 
that  he  is  looking  for  a  state  of  facts  differing  from 
those  established  by  the  evidence.  The  juror  is  a 
sworn  officer  of  the  law.  He  is  selected  geucpally  because 
he  is  a  well-known  and  prominent  citizen  whose  business 
ability  and  superior  intelligence  commend  him  to  the 
position  which  he  is  selected  to  fill.  That  an  American 
judge  should  assume  in  a  trial  that  the  juror  sele(;ted 
liy  a  system  provided  by  law  would  seek  to  shirk  his 
duties,  and  that  he  would  refuse  t^  discharge  them,  and 
tliat  he  would  need  to  he  reiniiidi'd  of  his  inferi(»rity  and 
■lis  tendency  to  go  wmiig  is  suriiasslngly  strange.  It  is 
uu-American  and  undenifHTatic,  Such  a  course  is  de- 
serving of  unmeasured  censure  and  condemnation  and  a 
37 
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rever.siil.     No  jui-or  should  be  urged  "to  justify  an  ac- 
quittal."    That  sort  of  a  thing  is  scolding  hiin  in  ad- 
vance.   rerhai)8  the  members  of  this  court  have  i-east»ne<l 
the  matter  out  and  know  better  than  I  do  that  it  is  all 
Avrong,  because  they  have  condemned  it,  but  their  con- 
demnation is  utterly  futile  and  brings  nothing.    This  court 
ought  to  reverse  this  case,  and  until  it  does  reverse  a  case 
where  this  instruction  is  used,  and  for  that  reason  alone, 
there  will  be  no  attention  paid  to  it  by  the  trial  judges 
who  seek  conviction  and  who  are  willing  to  ignore  this 
court.    It  is  no  part  of  the  duty  of  the  judges  to  determine 
the  guilt  of  the  accused  in  the  first  place.    The  judges  of 
the  trial  court  are  chui  <,n'd  with  the  duty  of  giving  proper 
instructions  to  the  jury  so  that  the  jury  may  intelligently 
determine  the  questions  of  fact  involved.    It  w<nild  se^-m 
that  this  court  assumes  to  itself  the  right  to  determine 
when  the  anarchist  instruction  may  be  given  without  in- 
jury.   This  cannot  be.    There  is  always  injury  whenever 
the  court  talks  to  the  jury  about  giving  a  reason  for  justi- 
fying an  acquittal,  or  whenever  the  court  talks  to  the  jury 
about  the  doctrine  of  reasonable  doubt  being  applicable 
to  one  cas(^  the  case  of  tlie  innocent  man,  and  not  appli- 
cable elesewhere.     Unfortunately  this  court  in  its  treat- 
ment of  the  cases  seoms  to  assume  the  right  to  be  as 
arbltrarv  as  these  district  judges  who  refuse  to  be  Iwund 
by  the  instructions  which  this  court  gives  them  from  the 
bench.     I  do  not  clearly  see  the  difference  if  the  result 
is  that  the  trial  jud-e  by  giving  this  vicious  anarchist 
instruction  puts  tbe  defendant  in  the  penitentiary  and 
this  court  leaves  him  there,  altliough  it  says  the  instruc- 
tion is  WTOllg. 

In  tbe  case  of  Bnrtcis  v.  State,  p.  575,  post,  this  court 
has  decided  the  principal  part  of  the  first  instruction 
jriven  in  this  case  to  be  prejudicially  erroneous.  The 
syllabus  is:  "An  instniction  in  a  criminal  prosecution 
tiiat  the  rule  that  recjulres  proof  of  guilt  beyond  a  reason- 
able doubt  'is  not  intended  to  aid  any  one  who  is  in  fact 
guilty  to  escape,'  and  which  intimates  that  an  acquittal 


r  not  guilty  muat  be 
□ditiou  of  this  record, 
leous."  The  point  in 
>]ds  tbat  the  doctrine 
ilj  for  innocent  per- 
ij  one  tbat  is  in  fact 
language.  It  is  also 
of  the  laugunge  "that 
1  verdict  of  not  guilty 
liat  is  wrong  with  the 
onrt  to  say  when  and 
prejudicial,  and  when 
This  oonrt  says  we 
want  to,  and  we  will 
ill  give  no  reason  to 
ave  to.    This  is  seem- 

the  language  used  in. 
itruction  is  held  to  be 

is  re\ei'Ked,  but  there 
the  opinion  the  reser- 
)  court  to  apply  the 
B-e  like  and  we  won't 
L-.  .^tfite,  86  Neb.  189, 

language  used  in  the 
n  the  instant  case  as 

for  justifying  an  ac- 
lot  guilty,  and  it  held 
rsed  the  case,  citing 
he  language  used  in 
delivered  tlie  opinion 
1  last  cited. 
;his  court  condemned 
)t.  The  two  insti'uc- 
ph  of  the  second  one 
St  identical  with  the 
I  instruction  in  the 
struction  in  the  Flege 
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case  is  very  like  the  fifteenth  instruction  in  this  casa  The 
writer  of  the  opinion  in  the  Flcge  case,  Judge  Sedgwick, 
emphasizes  the  condemnation  of  the  twenty-fourth  in- 
struction in  that  case  by  saying:  "A  jury  in  such  a  case 
ought  not  to  be  told  that  they  must  ^justify  an  acquittal' 
or  that  they  must  find  something  in  the  case  'to  authorize 
a  verdict  of  not  guilty.' "  While  Judge  Sedgwick  finds 
the  language  used  in  that  instruction  ''so  prejudicial  as 
to  require  a  reversal,"  he  says:  "The  majority  of  this 
court,  however,  considers  that  instruction  No.  24  is  not 
prejudicially  erroneous  in  this  case.'*  Here  is  again  the 
reiteration  of  this  court  that  it  refuses  to  declare  any 
tangible  rule  for  its  own  government.  The  rule  is  no  rule 
because  it  is  as  uncertain  and  as  unfindable  as  a  jack-o'- 
lantern  in  a  swamp,  and  still  this  court  has  made  progress 
since  the  opinions  first  above  cited  were  written. 


Stephen  I.  Brown,  appellee,  v.  Swift  &  Company, 

APPELLANT. 
Filed  May  29,  1912.     No.  16,669. 

L  Master  and  Servant:  Injuet  to  Servant:  Liabilitt.  In  a  suit  by 
a  servant  against  the  master  for  personal  injuries,  the  employer 
is  liable  for  the  consequences,  not  of  danger,  but  of  negligence. 

2. :   :    Duty  of  Servant.    A  servant  of  mature  years  and 

of  ordinary  intelligence  should,  in  performing  the  duties  of  his 
employment,  take  notice  of  the  ordinary  operation  of  familiar 
laws  of  gravitation  and  govern  himself  accordingly. 

3. :    :    Appliances.     The  general  rules  of  law  applicable 

to  the  furnishing  of  tools  and  appliances  by  a  master  are  not 
always  applied,  where  a  simple  Implement  is  furnished  by  him 
to  a  servant  of  mature  years  and  of  ordinary  intelligence. 

4. :    :    :    Duty  of  Master.     Where  a  servant  of 

ordinary  intelligence  and  of  mature  years  has  operated  a  simple 
implement  often  enough  to  enable  him  to  avoid  being  injured  by 
it,  when  using  It  in  the  exercise  of  ordinary  care,  or  where  the 
mode  of  operating  it  Is  so  simple  that  such  a  servant  can  at  once 
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perceive  the  safe  And  proper  way  to  do  so.  If  exe 
care,  tbere  la  no  duty  reetlng  upon  the  master  to 
that  regard. 

S. 1    — :    Tbial:     Directino  Vbbdict.     In 

serrant  agatnet  his  employer  for  personal  Injuries 
resulted  from  defendant's  negligence,  It  Is  erroi 
case  to  the  Jury,  where  defendant  Is  entitled  to 
emptory  instruction  on  the  undisputed  facts. 

Appeal  from  tlie  district  court  for  Don 
Willis  G.  Se.4es,  Jumb.    Reversed  with  dii 

Oreene  d  Brcckenridge,  for  appellant. 

McCoy  d  Olmsted,  contra. 

R03S,  J. 

Plaintiff  was  injured  wlien  he  was  atteiii] 
a  tmckJoad  of  niPnt  from  a  freight  car  to  tlit 
cellar  of  defend.int'a  packing-house  at  South 
an  action  for  personal  injuries  thus  susti 
.  covered  a  juflgment  for  ?2,725,  and  defeui 
pealed.  Plaintiff  died  after  the  case  was  1 
and  it  has  been  revived  in  the  name  of  the  j 
of  his  estate. 

Plaintiff  entered  defendant's  employ  Si 
1904,  and  the  injury  occurred  December  I 
worked  in  the  smoked-meat  department  unl 
cember  1st,  and  thereafter  handled  a  truck 
pickle  departriient.  He  was  48  years  old,  5  1 
high,  weighed  170  ponnds,  was  in  perfect  hei 
a  man  of  at  least  ordinary  intelligence.  In 
west  from,  the  packing-house,  he  was  woi 
second  platform,  a  structure  the  length  of 
cars.  It  in  adjacent  to  the  second  raiiroa 
extends  north  and  south,  A  runway  from  tin 
cellar  to  this  switch  opens  to  the  nortli  au 
south  at  the  west  side  of  the  platform  nea 
being  equally  convenient  from  both  enda    C 
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the  accident,  until  about  4  o'clock  in  the  afternoon,  plain- 
tiff had  been  hauling  meat  on  a  truck  from  the  sweet- 
pickle  cellar  up  the  runway  into  a  car  at  the  south  end 
of  the  platform.  A  few  minutes  before  the  hour  named 
he  had  been  directed  by  the  foreman  in  charge  to  take  a 
truck-load  of  meat  out  of  a  car  at  the  north  end  of  the 
platform  to  the  sweet-pickle  cellar.  This  order  required 
plaintifif  to  leave  the  south  end  of  the  platform,  where  it 
is  9  feet  wide  and  2  inches  lower  than  the  floor  of  a  freight 
car,  and  go  to  a  freight  car  on  the  north  end  of  the  switch, 
where  the  platform  is  less  than  7  feet  wide,  and,  owing  to 
a  difference  in  elevations  of  the  railroad  track,  10  or  12 
inches  lower  than  the  floor  of  a  freight  car.  The  car  to 
which  he  was  directed  to  go  was  8  inches  from  the  plat- 
form, and  in  unloading  it  the  trucks  were  run  in  and  out 
on  a  wood(?n  apron  3^  feet  long,  one  end  resting  on  the 
floor  of  the  car  and  the  other  on  the  platform.  Plaintitf 
was  using  an  ordinary  two-wheeled  truck  with  a  box 
nesting  on  the  axle  and  on  shafts  supported  in  front  by 
legs  available  for  brakes,  the  center  of  mass  being  in  front 
of  tlie  axle  when  the  box  is  level.  The  handles  were  on 
tlie  front  ends  of  the  shafts.  PlaintiiT  took  the  truck  thus 
desc*ril)ed  into  the  car  at  the  north  end  of  the  platform, 
and  aft(T  it  had  been  loaded  he  started  to  the  sweet-pickle 
cellar.  He  stood  between  the  shafts  with  his  back  to  the 
load,  and  pulled  tlie  wlieels  onto  the  apron,  intending  to 
turn  to  the  rii>lit  to\vai<l  the  runway  as  soon  as  they 
reaclKHl  the  floor  of  the  platform:  Instead  of  lowering  the 
liandles  and  sliding  tlie  shaft-logs  on  the  i>latforni  to  re- 
tard the  motion  when  the  truck  began  to  run  down  the 
incline  on  the  apron,  he  pulled  back  on  tlie  handles,  with 
the  effect  of  raising  them  without  stopping  the  truck.  He 
failed  to  make  the  turn  quick  enough,  and  the  truck  ran 
across  the  platform  against  upright  timbers  which  sup- 
ported a  plank  foot-walk  along  an  elevated  switch-track  4 
feet  higher  than  the  platform  on  which  he  was  working. 
His  left  hand  was  crusjied  by  the  impact  and  pinned  to  a 
timber.     East  of  the  foot-walk  and  the  elevated  switch- 
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as  aJso  an  elevated  platform  accessible  from 
or  of  the  packing-hoase,  and  all  were  above 
tbrougli  wbicb  phiintiff  had  been  passing 
k  the  day  he  was  injured.  The  walk,  the 
the  platforms  were  all  pai-ts  of  pennanent 
jed    by    defendant    in   connection    with    its 

il  inquiry  is:  Was  it  the  duty  of  defendant 
itifF  of  the  dangers  incident  to  running  the 
le  apron  to  tlie  platform  and  to  instmct  him 
:Tn  that  part  of  his  work?    Plaintiff  asserts 

green  hand,  tiiat  he  had  never  before  hauled 
'.  a  car  at  the  north  end  of  the  platform,  that 
low  the  dangers  incident  thereto,  and  that, 
tuation  and  surroundings,  he  did  not  know 
■  the  tnick  90  as  to  prevent  injury  to  himself. 

recovery  defendant  invokes  the  follofldng 
luit  by  a  sen'ant  against  the  master  for  per- 
,  tlie  employer  is  liable  for  the  consequences, 
•,  but  of  negligence.  O'Weil}  v.  Chicago,  R, 
,  6fi  Neb.  r,Vi8}  Central  Oraiiaries  Co.  v.  Ault, 

M'ecd  V.  Chicago,  St.  P.,  ^f.  &  0.  R.  Co.,  5 

623.     A  servant  of  mature  years  and  of 

lligencc  should,  in  performing  the  duties  of 

Dt,  take  notice  of  the  ordinary  operation  of 

of  gravitation  and  govern  himself  accord' 

V.  St.  Paul  d  D.  R.  Co.,  27  Jlinn.  3ti7;  Par- 
Ttoiid  Packing  Co.,  96  Mo.  App.  372.     The 

of  law  applicable  to  tlie  furnishing  of  tools 
s  by  a  master  are  not  always  applied,  wliere 
lenient  is  furnished  by  him  to  a  servant  of 

and  of  ordinary  intelligence.  Vaiidcrpool 
79  Neb.  165.  Wliere  a  servant  of  ordinary 
nd  of  mature  years  has  operated  a  simple 
:en  enough  to  enable  him  to  avoid  being  in- 
hen  using  it  in  the  exercise  of  ordinai-y  care, 
mode  of  ojK'i'ating  it  is  so  wiiuple  that  such 
at  once  perceive  Jhe  safe  and  proper  way 
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to  do  so,  if  exercising  ordinary  care,  there  is  no  duty 
resting  upon  the  master  to  instruct  him  in  that  regard. 
Jones  V.  Louisville  &  N.  R,  Co,,  95  Ky.  576. 

Are  these  rules  of  law  applicable  to  the  facts  stated? 
The  case  miglit  be  different,  had  the  load  behind  the  serv- 
ant's back  slipped  in  the  box,  through  a  defect  of  which 
he  had  no  knowledge,  tipped 'the  handles  and  inflicted 
personal  injuries.  Parsons  v.  Ilammond  Packing  Co., 
96  Mo.  App.  372.  There  was  no  defect  in  the  truck, 
either  latent  or  patent.  The  platform  wliere  plaintiff  wa« 
working  was  part  of  permanent  structures,  which  had  been 
used  for  a  considerable  time  without  clmnge.  There  was 
no  hidden  danger  or  defect  anywhere.  The  whole  situation 
was  obvious.  Tlie  conditions  could  have  been  seen  by 
plaintiff  every  time  he  went  into  or  came  out  of  the  ear 
at  the  south  end 'of  the  platform.  He  wheeled  the  truck 
into  the  north  car  at  the  identical  place  where  he  came 
(mt  of  it.  Tlie  apron  hnd  not  been  moved.  He  had  been 
using  the  same  truck  all  day  under  conditions  differing 
ohly  in  tlie  slant  of  the  wooden  apron  leading  to  the  ear, 
in  weight,  and  in  tlie  width  of  the  platform.  He  knew  as 
well  as  his  ma>ster  that  the  loaded  truck,  if  unobstructed, 
would  run  down  the  apron  when  started,  and  that  the 
handles  would  tip  as  soon  as  raisc^d  high  enough  to  throw 
the  center  of  mass  behind  the  axle.  This  knowledge  did 
not  require  obsc^rvation  beyond  a  child's  experience  with 
a  cart  and  a  seesaw.  Plaintiff  had  hauled  tlie  truck  up 
and  down  an  incline  all  day,  and,  if  he  exercised  ordinary 
care,  he  knew  that  the  shaft-legs,  when  lowered  to  the 
ground,  would  act  as  brakes.  The  evidence  shows  that 
he  knew  the  weight  of  his  load.  In  that  resi>ect  his  mas- 
ter could  have  known  no  more.     Both  the  tipping  of  the 

handles  and  the  velocitv  of  the  truck  were  due  to  familiar 

t/ 

laws  of  gravitation  as  wc^ll  known  to  the  servant  as  to  the 
miister.  The  implement  used  was  a  simple- one  in  com- 
mon use.  The  mode  of  handling  it  is  immediately  ob- 
ser\\able  to  a  person  of  ordinarj^  intelligence  and  of  ma- 
ture age.    It  was  intended  for  a  single  emplovee.     There 
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record  to  show  that  more  help  was  needed 
that  plaintiff  was  not  strong  enough  for 
at  he  did  not  have  a  safe  irface  to  worlt. 
y  circumstances  under  which  the  master 
nth  the  duty  of  giving  the  servant  notice 
ncident  to  his  employment,  or  of  instnict- 
0  use  the  implenient  provided  for  him, 
ent  and  consequent  misfortune  appeal  to 
ies,  there  is  no  principle  of  law,  applicable 
ler  wliich  a  jury  can  he  i>ermitted  to  find 
Dce  of  defendant  was  the  proximate  cause 
juries.  At  the  close  of  the  testimony  de- 
ed a  peremptory  instruction  in  its  favor, 
ave  been  given.  It  was  erroneously  re- 
Aou,  the  rules  herein  stated  were  violated 
ing  evidence  and  in  charging  the  jury, 
le  trial  court,  instead  of  making  a  concise 
;  simple  issues  to  the  jury,  submitted  four 
'  type-written  allegations  copied  from  the 
all  of  which  were  immaterial,  and  directed 
s  burden  was  on  plaintiff  to  establish  everj- 
tioh  of  the  petition,  but  did  not  advise 
material  allegations  were.  On  such  a 
3ict  would  have  to  be  set  aside,  even  if 
a  recovery  under  the  facts, 
t  is  tiiertifore  reversed  and  the  cause  rc- 
lirections  to  the  district  court  to  dismiss 

Bhtebsed. 
not  sitting. 

[issenting. 

ent,  wlien  all  the  facts  in  this  case  are  con- 
asily  distinguishable  from  the  cases  cited 
from  the  negligent  use  of  a  simple  tool 
Plaintiff,  wlio  had  never  used  the  two- 
in  unhiading  a  car,  was  sent  to  worli  in  a 
e  narrowness  of  the  platform,  tiie  \\'eiglit 
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of  the  meat  loaded  onto  the  truck,  the  difference  in  eleva- 
tion of  tlie  car  floor  and  the  platform,  the  ol^stiniction 
caused  by  the  edge  of  the  apron  at  the  car  door,  and  the 
nearness  of  tlie  overhanging  trestle  created  a  condition  of 
peculiar  danger  not  o))vious  to  aji  ordinary  man  who  had 
not  been  instructed  as  to  the  necessity  of  using  tlie  fric- 
tion of  the  legs  of  the  truck  upon  the  floor  of  the  apron  as 
a  brake  in  order  to  pi'event  the  impetus  of  the  heavily 
loaded  truck  from  forcing  him  against  the  trestle.  The 
trucks  weiglied  about  400  pounds,  and  the  loads  from  600 
to  800  iiouuds.  Tlie  testimony  is  clear  as  to  the  danger 
of  taking  a  heavily  loaded  truck  out  of  a  car  at  that  end 
of  tlie  platform  in  the  ordinarj-  luarmer  iind  without  bear- 
ing down  or  riding  on  the  handles  so  as  to  use  the  legs 
as  a  brake;  and  it  is  undis])uted  that  the  only  safe  way  1 1 
unload  with  the  truck  under  the  conditions  was  to  put  the 
handles  down  as  soon  as  the  wheels  were  over  the  edge 
of  the  apron  so  as  to  keep  the  weight  from  overcoming  the 
man's  resistance  and  pushing  him  against  the  trestle  in 
front  before  he  could  turn  the  truck.  In  view  of  the  sur- 
roundings, there  was  danger  in  doing  this  work  unless  it 
was  done  in  a  particular  manner.  This  being  the  case, 
it  was  the  duty  of  tlie  eini)loyer  to  point  out  the  danger 
of  ])er forming  it  in  any  other  way,  and  to  fail  to  so  in- 
struct was  actionable  neiili<>:ence. 


Clyde  E.  Carlos,  Ai>ri:LLKE,  v.  Hastings  Independent 

TELKriioxE  Company,  appellant. 

FiLKi)  May  29,  1912.    No.  16,685. 

Master  and  Servant:  Action'  for  Se[{vkes:  Sufficikncy  of  Evidexck. 
On  a  record  showing  that  the  managor  of  a  telephone  company 
had  received  for  his  services  $75  a  month  for  eight  months,  the 
evidence  discussed  in  the  opinion  is  held  insufficient  to  sustain 
a  finding  of  the  jury  that  the  telephone  company  had  agreed  tu 
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lO  B  month  tor  the  same  period,  the  action  bein;  one 
lie  balance  due  on  a  contract  of  emptonueiit. 

m    the   district   court   for  Adama  county: 
itcoKAN,  Judge.    Reversed. 

and  Tihbcts,  Morey  &  Fuller,  for  appellant. 

wens  and  J.  A.  Qardiner,  contra. 


s  the  manaper  of  the  Hastinpra  Independent 
mpany,  defendant,  from  Jiinmiry,  1906,  to 
17,  and  this  is  an  action  to  recover  an  un- 
of  $200  on  his  salary  under  his  contract  of 
The  aiiKiiiiit  of  tlie  monthly  salary  which 
eed  to  imy  liini  for  Iiis  services  fur  the  eight 
April  to  Novemher,  iuclu!-:ive,  was  the  con- 
e.  What  defendant  in  fact  paid  him  was 
For  tliat  period  lie  recovered  in  this  action 
;o  a  jury  a  judgment  for  $25  a  month  more 
Br  J241.45  in  all.  Defendant  lias  appealed, 
in  wlilcli  the  record  is  presented  for  review, 
must  stand  or  fall  upon  tlie  sufficiency  of 
o  sustain  the  verdict.  Plaintiff  did  not  sue 
im  tnervit,  but  upon  a  contract.  In  his  peti- 
cl  that  be  was  employed  as  manager  Decern- 
that  his  services  were  to  hegin  January  1, 
t  defendant  ii}i"'"''l  to  V^J  1'''"  ^'>^  »  month 
two  or  thi-ee  months,  and,  if  tlie  said  de- 
Qed  the  plaintiff  longer  than  two  or  three 
y  hira  ?100  for  the  balance  of  the  time  said 
smployed  liy  defendant."  He  further  alleged 
un  from  defendant  "on  said  contract  of  em- 
services  rendered  by  the  plaintift'  to  the  de- 
April  1,  1!)00,  to  December  1,  1900.  a  bal- 
iin  of  $200."  Both  parties  agree  that  plain- 
Tor  the  niontlis  of  January,  February  and 
:ed  by  the  <-on(ract  at  ?75  a  month  and  i)aid. 
tlis  of  December  and  January  plaiutill  re- 
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ceived  |85  a  mouth,  and  this  compensation  is  not  in  dis- 
pute. Defendant  denied  that  it  agreed  to  pay  plaintiff 
$100  a  month  for  the  months  fi*om  April  to  November, 
inclusive,  but  alleged  his  salary  was  $75  a  month  for  that 
period.  The  minutes  of  the  corporation  recite  that  f75 
a  month  was  the  salary  fixed  by  defendant,  and  its  vouch- 
ers show  that  plaintiff  received  that  sum  each  month  dur- 
ing the  eight  months  in  question  and  receipted  in  full 
therefor.  The  payment  and  the  receipt  of  $75  a  month 
are  also  shown  by  the  ledger  kept  by  defendant  when 
plaintiff  was  its  manager. 

In  view  of  these  facts,  it  was  incumbent  on  plaintiff, 
since  he  sued  upon  a  contract  of  employment  fixing  his 
salary,  to  prove  that  defendant  agreed  to  pay  him  for  his 
services  $100  a  month  from  April  to  November  inclusive. 
Was  the  contract  proved?  His  oral  testimony  shows 
that  he  had  previously  occupied  a  similar  position  at 
Broken  Bow.  While  thus  employed,  early  in  December, 
1905,  he  attended  at  Hastings  a  meeting  of  defendant's 
directors — a  board  composed  of  five  members.  On  the 
witness-stand  he  said  he  told  the  board  at  that  meeting 
his  salarj'  at  the  time  was  $100  a  month.  When  asked  if 
he  was  getting  that,  he  answered:  "I  was;  yes,  sir.  One 
of  the  board  then  asked  me  what  my  object  was  in  com- 
ing down  liere  for  $75 — asked  what  was  my  object  in 
having  there  at  $100,  when  I  was  only  to  get  $75  here. 
I  said  that  this  was  a  larger  town  and  a  lai'ger  company, 
with  larger  opportunities  for  me,  and  they  finally  said: 
^You  come  as  an  entire  stranger.  All  that  we  know  is 
A\hat  you  tell  ns  of  your  experience,  and  you  should  be 
willing  to  work  for  a  month  or  two  for  $75  per  month,' 
until,  as  they  expressed  it,  they  could  ^try  me  out;*  and  I 
tohl  them  I  would  under  those  circumstances,  but  that  I 
Avoiihl  not  consider  that  permanently,  and  that,  I  think, 
wjis  the  sum  and  substance  of  the  whole  conversation. 
They  told  me  that  they  would  take  the  matter  under  eon- 
sideration  and  notify  me,  and  I  t^ok  that  as  indicative 
that  they  were  through  with  me  that  night" 
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r  the  board  meeting,  defentlnnt's  mansiger  wrotfi 
ff  a  letter,  dated  December  13,  1905.  Plaintiff  tes- 
it  had  been  destroyed  and  was  permitted  to  intro- 
he  following  as  a  copy :  "Replying  to  your  letter 
id  yesterday,  will  say  that  our  board  met  this  morn- 
i  decided  to  employ  yon  under  the  conditions  talked  _ 
rhen  you  were  here,  viz.,  ?100  per  month,  if  they 
to  retain  you;  and  'that  Mr.  Carlos  be  notified  that 
estion  of  further  advancement  in  salary  would  be 
lent  on  the  value  of  his  services,  and  that  it  will  be 
rpose  of  the  board  to  pay  a  salary  which  is  corn- 
rate  with  the  value  of  the  services  rendered,  and 
e  shall  come  January  1,  1006.'  Please  wTite  me  at 
,ow  soon  you  can  be  here,  as  I  am  anxious  to  be 
d.  and  am  Roing  to  tr\'  and  e;ct  out  before  the  20th 
of  the  month.  I  guess  there  will  be  some  one  who  can 
loot  after  things  for  a  few  days  between  our  regimea" 

Referring  to  his  first  meeting  with  the  members  of  the 
board,  plaintiff  testified  he  tohl  them  what  he  was  get- 
ting, and  that  he  had  said:  "I  wouldn't  take  less,  except 
that  I  would  take  less  for  a  month  or  so,  until  they  found 
I  was  the  man  they  wanted ;'"  and,  further :  "I  dDu't  know 
as  I  would  have  any  objection  to  working-  a  month  or  so 
with  you  for  that  figure" — $75  a  month.  He  testified 
that  no  particular  time  was  fixed  to  begin  the  payment 
of  $100  a  month;  that,  though  it  was  his  duty  to  bring 
matters  of  business  before  tiie  board,  he  never  presented 
the  question  as  to  when  full  compensation  should  begin ; 
that  in  April  or  May  he  spoke  to  two  of  the  five  directors 
about  bringing  the  matter  before  the  board,  and  that  they 
said  they  would  bring  it  up;  that  he  "made  no  statement 
■  to  the  board  at  the  end  of  three  months  as  to  why  his  sal- 
ary should  not  be  $100  a  month." 

Plaintiff  is  bound  by  his  petition  and  by  his  own  testi- 
mony in  support  of  its  allegations.  It  follows  that  in 
making  his  own  case  he  has  conclusively  established 
against  himself  these  propositions:  The  copy  of  the  letter 
qnoted  did  not  contain  the  tenns  of  his  contract  of  em- 
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ployment.     No   contract  pleaded   or  proved  stated  the 
time  when  payment  of.  a  salary  of  flOO  a  month  should 
begin.    Plaintiff  was  not  to  receive  that  amount  monthly, 
until,  to  use  his  own  words,  "they  could  'try  me  out/  "  or 
"until  they  found  I  was  the  man  they  wanted."    Whether 
he  proved  to  be  satisfactory  after  a  trial  depended  on  the 
will  of  defendant's  board  of  directors.    What  plaintiff  did 
not  prove,  to  entitle  him  to  f  100  a  month,  was  that  de- 
fendant's board  of  directors  "tried  him'  out"  and  found 
him  to  be  satisfactory,  or  that  they  found  him  to  be  "the 
man  they  wanted."     On  this  issue  he  had  discussed  the 
matter  with  two  members  of  the  board  only,  but  was 
nevertheless  asked :    "You  undei'stood  that  you  had  made 
good  and  liad  done  tlie  work  to  the  satisfaction  of  the 
corporation?"    This  was  answered:    "I  certainly  did,  l>e- 
cause  one  of  them  said,  to  use  his  exja'cssion,  that  I  was 
entitled  to  my  raise  because  I  had  done  tlie  work."    Re- 
ferring to  the  first  day  of  April  as  the  time  for  the  in- 
crease, he  also  testified:    "I  felt  that  from  that  time  on, 
at  least,  they  could  not  have  any  objection  to  it."     This 
comes  far  short  of  establishing  an  agreement  by  defend- 
ant that  plaintiff  was  a  satisfactory  manager.    Tliat  ques- 
tion could  not  be  determined  by  plaintiff.     It  could  not 
be  settled  by  a  mere  expression  of  one  of  the  directors. 
There  is  evidence  that  plaintiff's  services  were  unsatis- 
factory and  that  efforts  were  being  made  to  find  a  suit- 
able person  to  take  his  place.    The  inference  that  he  was 
satisfactory,  in  so  far  as  it  arose  from  his  retention,  was 
destroyed  by  nndisimted  evidence.     The  minutes  of  the 
corporation  for  which  lie  was  manager  recited  that  his 
S{ilary  was  $75  a  month.     If  the  ledger  kex>t  under  his 
supervision  spoke  the  truth,  it  showed  the  siune  fact.    He 
received  tluit  amount  montlily  and  gave  a  receipt  in  full. 
Though  he  testified  the  time  for  receiving  his  increase  was 
not  definitely  fixed  by  the  contract,  he  never  brought  the 
matter  to  the  attention  of  the  board  until  he  contemplated 
resigning.    He  knew  there  was  discord  among  the  mem- 
bers of  the  board,  and  he  was  warned  by  one  of  the  di- 
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tlu-  l«t  of  April,  that  an  opporhme  time  t«) 
uittiT  of  iiRivasiu};  Iii&  sulary  had  not  ar- 
lear  lie  did  not  prove  that  defoiidant  agreed 
1100  a  inontli  from  April  to  November,  in- 
'ollows  that  the  evidence  is  insufficient  to 
erdict. 
iiii:  jimyiiient  is  Hiorefore  reversed  and  tlie  canse  re- 
manded for  furtfier  proceedings. 


Piled  Juke  25,  1912. 

Hamer,  J.,  dissenting. 

I  am  unable  to  agree  with  tlie  majority  opinion.  A 
statement  touching  the  facts  and  evidence  is  contained  in 
that  opinion.  It  appears  that  the  plaintiff  brought  an 
action  to  recover  an  alleged  unpaid  balance  of  $200  on 
hia  salary.  He  sought  to  recover  for  his  services  for  the 
eiglit  months  from  April  to  November,  1906.  He  re- 
covered upon  a  trial  to  a  jnrj-  a  judgment  for  ?241.4:5. 
Tlie  majority  opinion  holds  that  the  evidence  is  insuffi- 
cient to  Bu-staiti  the  verdict.  It  is  said  in  that  opinion 
that  "plaintiff  did  nut  siie  upon  a  quantum  meruit,  but 
upon  a  contract"  Wlietlier  lie  sued  upon  a  quantum 
meruit  or  npon  a  contract  ought  not  to  make  mucti  differ- 
ence touching  his  right  to  recover,  so  long  as  he  sued  for 
his  wages  during  a  given  x)ei'iod  fllien  his  employment  is 
undisputed,  and  the  fact  tliat  he  worlicd  for  the  com- 
pany and  that  the  company  received  the  benefit  of  his 
services  is  not  denied.  It  is,  to  ttie  mind  of  tiie  writer,  a 
rather  technical  distinction  wliicli  would  deny  a  plaintiff 
pay  for  his  ser\'ices  because  his  petition  set  up  a  contract 
at  so  much  per  month  instead  of  alleging  the  reasonable 
value  of  bis  services  tor  the  time  lie  was  employed.  The 
raajoi-ity  opinion  says:  "lioth  parties  agi-eed  that  plain- 
tiff's salary  for  the  months  of  January,  February  and 
March  was  fixed  by  the  contract  at  $75  a  month  and  paid. 
For  the  months  of  December  and  January  plaintiff  re- 
ceived ?85  a  month,  and  this  compensation  is  not  in  dis- 
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pute."  The  opiuion  says  the  minutes  of  the  corporation 
recite  tliat  |75  a  month  was  the  salary  fixed  by  the  de- 
fendant, and  its  vouchers  show  that  plaintiff  received  that 
sum  each  month  during  tlie  eight  months  in  question.  Tlie 
plaintiff  testified  that  he  had  previously  been  in  a  similar 
position  as  manager  of  a  telephone  company  at  Broken 
Bow^;  that  he  was  present  at  a  meeting  of  defendant's 
directors  at  Hastings  in  December,  1905,  and  that  he  told 
the  board  at  that  meeting  that  he  was  tlien  drawing  a 
salary  of  $100  a  month,  but  that  Hastings  was  a  larger 
town  and  there  w^ere  larger  opportunities  for  him  there, 
and  that  it  was  agreed  that  he  should  w^ork  for  a  month 
or  two  at  $75  a  month  until  the  company  could  try  him 
out;  but  the  plaintiff  testified  that  he  told  the  directors  of 
the  company  that  he  would  not  consider  $75  a  month  as  a 
permanent  salary.  They  told  him  that  they  would  take 
the  matter  under  consideration  and  notify  him. 

After  the  meeting  of  the  board  the  manager  of  the  de- 
fendant company  wrote  the  plaintiff  a  letter,  in  w^hich  it 
was  said:  "Our  board  met  this  morning  and  decided  to 
employ  you  under  the  conditions  talked  over  when  you 
were  here,  viz.,  $100  per  month,  if  they  decide  to  retain 
you."  The  plaintiff  w'ent  to  Hastings  and  then  went  to 
work  for  the  company.  It  seems  that  no  particular  time 
was  fixed  to  begin  the  payment  of  $100  a  month.  He 
seems  to  have  spoken  to  two  of  the  five  directors  of  the 
company  about  bringing  the  matter  up  before  the  board, 
and  he  testified  that  they  said  that  they  would  bring  it  up. 
In  the  language  of  the  plaintiff,  he  was  not  to  receive  that 
amount  montlily  until  "they  could  'trj'^  me  out,'  '•*  or  "until 
they  found  I  was  tlie  man  they  w^anted."  It  is  said  in  the 
opinion  tliat  the  plaintiff  did  not  prove  that  the  defend- 
ant's board  of  directors  "tried  him  out,"  or  that  they 
found  him  to  be  satisfactory,  or  to  be  "the  man  they 
wanted." 

In  answer  to  this  contention,  it  appears  that  they  kept 
him,  and  that  he  w^orked  eiglit  months  in  addition  to  the 
time  for  which  he  claims  lie  was  fully  paid..    It  is  the 
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:  writer  that,  if  the  teloplione  cimijiany  kept 
:  discharging  him,  it  sliimld  have  paid  him 
lecttnl  to  receive — flOO  a  month — or,  in  any 
Konahlft  compensation  for  his  services.  He 
was  not  dischar;;L'iI,  and  prcKinnalily  he  was  kept  hwanse 
lie  was  more  or  less  "satlKfiu-tory."  In  Purcell  v.  Mc- 
Comhrr,  11  Ncl».  200,  t}»:  plaintiff  airroed  to  work  a  year 
for  the  sum  of  fl95,  and  lie  worked  five  inontliti,  and  then 
sued  for  his  wages.  It  was  held  that  tie  could  recover  the 
actual  value  of  his  labor  not  exceeding  the  rate  agreed 
upon,  less  any  damage  pustaiiied  hy  his  eiiiidoyer  by  rea- 
son of  the  plaintiff's  failure  to  work  the  entire  year.  In 
that  case,  as  in  this  one,  part  of  the  money  was  paid  as 
the  work  was  performed.  In  Burkholder  v.  ISurlholdfr, 
25  Neb.  270,  one  brother  agreed  with  another  to  continue 
in  his  ser\-ice  five  years,  when  the  brother  was  to  give 
him  a  span  of  horses,  wagon  and  harness.  He  faih'd  tti 
work  the  entire  time,  and  it  was  held  tliat,  being  suscep- 
tible of  computation,  a  reference  would  be  ordered  to  de- 
termine the  amount  of  the  deduction  to  be  made.  In 
Harrison  v.  Hancock,  2  Neb.  (Unof.)  522,  it  was  held  tliat 
the  reasonable  value  of  the  plaintiffs  services  should  l>e 
allowed  to  him,  although  the  contract  had  been  abandoned 
by  him.  The  siune  principle  is  announced  in  Murphy  v. 
Sampson,  2  Neb.  (Unof.)  297;  Harrison  v.  Hanrock,  2 
Neb.  (Unof.)  522.  In  Small  v.  Poffcnharger,  32  Neb.  234, 
the  petition  alleged  that  there  was  due  from  the  defendant 
to  the  plaintiff  for  laborer's  wages  for  work  and  lab.ir 
done  and  perfonned  by  the  plaintiff  for  the  defendant  at 
her  request  during  the  years  lS8fi,  1S87  and  1888  the  sum 
,of  1^06.55,  no  part  of  wliich  had  been  paid.  Held  to  state 
a  suflBeient  cause  of  acti<m,  although  subject  to  a  motion 
to  make  more  definite  and  certain. 

It  would  seem  to  have  been  the  policy  of  our  courts  to 
allow  the  i>erson  employed  reasimable  compensation  for 
his  services,  whatever  the  bargain  may  have  been,  and 
without  reference  to  a  strict  constnietion  of  the  contract. 
It  would  seem  that,  if  the  telephone  company  permitted 
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the  plaintiflf  to  remain  in  its  employ  under  circumstances 
which  justified  him  in  believing  that  he  was  going  to  be 
paid  flOO  a  month,  then  it  should  have  paid  him  that 
sum;  and,  if  the  company  kept  him  under  circumstances 
inducing  him  to  believe  that  he  would  receive  a  raise  in 
his  wages,  then  it  sliould  have  paid  him  a  reasonable  com- 
pensation for  his  sendees,  without  reference  to  the  con- 
tract, and  that  no  technical  rule  of  pleading  should  be 
invoked,  even  though  severely  correct. 

I  am  of  the  opinion  that  the  judgment  should  be 
affinned,  or,  if  reversed,  that  it  should  be  with  instructions 
for  a  reference  to  determine  the  amount  of  a  n^asonable 
compensation  and  to  render  judgment  thereon  for  the 
plaintiff.  It  may  be  that  the  latter  is  contemplated  by 
the  majority  opinion,  although  it  is  not  so  state<l,  and  for 
this  reason  I  make  this  contention  so  that  the  plaintiff 
may  be  apprised  of  his  possible  rights. 


Levi  Burns  et  al.,  appellants,  v.  Samuel  W.  IIockett 

ET  AL.,   appellees. 
Filed  May  29,  1912.    No.  17,478. 

1.  Mortgages:    Fore(tx)suke:    Parties.     Where  a  note  and  mortgage 

held  as  collateral  security  for  the  payment  of  a  debt  of  mort- 
gagees are  unconditionally  surrendered  and  redelivered  to  them, 
they  are  proper  plaintiffs  in  a  suit  to  foreclose  the  mortgage. 

2.  :    :    .    Where  a  suit  to  foreclose  a  mortgage  16 

properly  commenced  by  the  mortgagees,  it  may  be  prosecuted  to 
final  decree  in  their  names  as  plaintiffs,  though,  pending  litiga- 
tion, they  transferred  their  Interest  in  the  security  and  in  the 
cause  of  action. 

Appeal    from    the    district    court    for    Clay    county: 
Leslie  G.  Hurd,  Judge.    Affirmed, 

L.  B.  Sthier  and  A.  C.  Epperson,  for  appellants. 
Paul  E.  Boshmghj  contra. 
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.  Rose,  J. 

This  is  a  proceeding  by  mortgagors  to  open  a  decree  of 
foreclosure  and  to  grant  them  a  new  trial  under  section 
602  of  the  code,  conferring  on  the  district  court  power 
to  vacate  its  own  judgment,  after  the  term  at  which  it 
was  rendered,  for  fraud  of  the  successful  party.  Prom  a 
judgment  of  dismissal  plaintiffs  have  appealed. 

In  the  foreclosure  suit  the  mortgagees  were  plaintiffs 
and  the  mortgagors  were  defendants.  In  this  proceeding 
the  parties  are  reversed.  The  mortgage  was  given  to 
secure  payment  of  a  debt  of  |3,500  and  was  a  lien  on  a 
lot  in  Harvard.  It  was  due  according  to  its  terms  No- 
vember 1,  1912,  but  maturity  was  accelerated  for  non- 
payment of  delinquent  taxes.  The  only  defense  urged  at 
the  original  hearing  was  that  mortgagees  were  not  au- 
thorized by  the  terms  of  the  mortgage  to  declare  the  debt 
due.  Tlie  district  court  lield  otherwise  and  the  decree  of 
foreclosure  was  affirmed  by  this  court  on  an  appeal  by 
mortgagors.    Hochett  t\  Bxirn^,  00  Neb.  1. 

For  the  purpose  of  this  appeal  the  position  of  mort- 
gagors may  be  summarized  thus :  In  the  foreclosure  suit 
mortgagees  were  not  the  real  parties  in  interest.  Before 
bringing  suit  they  had  sokl  and  transferred  the  note  and 
mortgage  to  tlie  Union  State  Bank  and  thereafter  the 
assignee  was  the  owner  of  the  security.  The  bank  would 
not  have  foreclosed  the  mortgage  for  nonpayment  of 
taxes.  Of  these  facts  mortgagors!  had  no  knowledge  while 
the  suit  wits  pending.  The  bringing  and  the  prosecuting 
of  the  action  in  the  name  of  the  moilgagees  and  the  fail- 
ure to  disclose  the  ownership  of  the  note  and  mortgage 
amounted  to  a  fraud  for  which  a  new  trial  Should  be 
granted  under  section  602  of  the  code. 

At  jthe  time  mortgagees  decided  to  bring  the  suit,  the 
note  and  mortgage  were  in  possession  of  the  Union  State 
Bank.  By  formal  assignment  they  were  then  held  as 
collateral  security  for  the  payment  of  a  debt  o\ving  by 
mortgagees  to  the  bank,  but  a  careful  consideration  of  all 
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of  the  evidence  requires  a  finding  that  the  bank  had  sur- 
rendered the  note  and  mortgage  to  mortgagees  without 
condition  before  the  action  was  instituted,  that  they  were 
the  legal  owners  of  the  security  when  they  filed  tlieir 
petition,  and  that  the  bank  had  full  knowledge  of  their 
purpose  to  foreclose  the  mortgage  and  of  their  prosecu- 
tion of  the  suit.  This  finding  fully  justifies  the  dismissal 
from  which  mortgagors  have  appealed. 

The  surrender  and  the  redelivery  of  the  note  and  mort> 
gage  to  the  payees  transfern^d  to  them  the  title  thereto. 
They  were  the  legal  liolders  of  the  security  when  they 
sued  mortgagors.  It  is  unnecessary  to  inquire  whether 
the  bank  s\»bsequently  acquired  their  interest  in  the  se- 
curity or  in  their  cause  of  action  or  decree.  Since  the 
suit  was  properly  commenced  by  mortgagees,  it  was 
legally  prosi^cuted  to  final  decree  in  their  names  as  plain- 
tiffs.   Code,  sec.  45. 

Affirmbd. 


Grace  A.  Moobb,  appellee,  v.  William  Lutjbharms  bt 

AL.,    APPELLANTS. 
Filed  May  29,  1912.    No.  16,684. 

Specific  Performance:  Defect  in  Title:  Abatement  of  Pbicb.  If  a 
purchaser,  at  the  time  of  entering  into  a  contract  for  the  pur- 
chase of  real  estate,  is  aware  of  a  defect  in  the  vendor's  interest 
or  title,  or  deficiency  in  the  subject  matter,  he  will  not,  in  a  suit 
for  specific  performance,  be  entitled  to  any  compensation  or 
abatement  of  price,  unless  equity  and  good  conscience  clearly  re- 
quire it 

Appeal  from  the  district  court  for  Harlan  county: 
Haiiry  S.  Dung  AN,  Judge.    Affirmed. 

John  Eversoiij  for  appellants. 

Thomas  &  Shelbtirn  and  J.  G.  Thompson,  contra. 
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Fawcbtt,  J. 

This  case  is  an  aftermath  of  Jjutjeharms  v.  Smith,  76 
Neb.  260,  to  which  reference  is  made  for  a  clear  statement 
of  the  transactions  between  the  defendants  in  this  case, 
Lutjeharms  ^and  Smith.  Defendant  Smith  failed  to  com- 
ply  with  the  decree  entered  in  that  case,  requiring  him  to 
convey  the  land  to  Lutjeharms  and  deliver  to  him  the 
patents  and  other  title  papers  in  his  i)ossession,  and  has 
ever  since  permitted  the  |3,000  paid  into  court  for  his 
use,  by  Lutjeharms,  to  remain  in  the  hands  of  the  clerk. 
After  that  case  was  decided  Lutjeharms  conveyed  to  the 
defendant  Goedeken.  As  shown  in  Lutjeharms  v.  Smithy 
Smith  only  owned  an  undivided  one-half  interest  in  the 
80  acres  in  controversy,  the  title  to  the  other  half  being 
in  his  sister.  Subsequently  to  the  termination  of  that 
case  the  sister  died,  testate.  By  her  will,  which  was  duly 
admitted  to  probate  in  Illinois  and  has  also  been  pro- 
bated in  Harlan  county,  this  state,  she  devised  her  one- 
half  interest  in  the  land  to  her  daughter,  the  plaintiff 
herein,  and  she  brought  this  suit  for  partition.  In  her 
petition  ^he  made  Goedeken,  the  present  o\\Tier,  and 
Lutjeharms,  and  her  uncle  Smith,  defendants.  The  par- 
ties all  appeared  and  filed  pleadings.  Goedeken  set  up  his 
title  under  his  deed  from  Lutjeharms.  Smith  filed  an 
answer  and  cross-petition  in  which  he  claimed  that  the 
decree  in  the  former  suit  had  been  obtained  against  him 
by  fraud,  and  asked  that  it  be  opened  up  and  that  he  be 
permitted  to  defend.  Lutjeharms  set  up  the  contract 
entered  into  between  himself  and  Myers  as  agent  for 
Smith,  as  shown  in  Tiutjeharms  v.  Smith,  supra,  and 
prayed  that,  if  the  court  awarded  partition  to  plaintiff,  it 
order  the  money  now  in  the  hands  of  the  clerk  to  be  re- 
tained by  the  clerk  until  the  final  disi)osition  of  the  parti- 
tion suit,  and  that  out  of  such  fund  he,  Lutjeharms,  be 
compensated  for  whatever  portion  of  the  80  acres,  in  the 
event  of  partition,  or  whatever  sum  of  money  miglit  be 
paid  to  plaintiff  in  the  event  of  the  sale  of  the  land,  in 
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such  suit  Goedeken  has  been  in  possession,  claiming  to 
iKi  the  owner,  for  something  over  four  years.  The  district 
court  entered  a  decree  sustaining  i)Iaintiff'9  claim  as 
owner  of  an  undi>ided  one-half  of  the  laiid;  found  the  1 

amount  of  her  half  of  the  rental  value,  for  the  lime 
(Joedeken  had  been  in  posse^^ion,  to  be  |100;  ordered  par- 
tition to  be  made  between  plaintiff  and  Goedeken,  if  the 
Scune  could  be  done  without  prejudice  to  the  interest  of 
the  parties,  the  $100  to  be  a  first  lien  upon  the  portion 
awarded  to  Goedeken ;  that,  if  the  land  could  not  be  par- 
tioned,  it  be  sold  and  divided  between  plaintiff  and 
(lOtHleken,  the  flOO  to  be  paid  to  plaintiff  out  of  Goede- 
ken's  half  of  the  proceeds  arising  from  the  sale;  ftmnd 
that  defendants  Smith  and  Lutjeharms  were  not  necH^- 
sary  parti(\s  U)  the  partition  suit  and  dismissed  their 
(•r(>ss-])(4itions.  Defendants  Lutjelianns  and  Goedeken 
a|])eal. 

Tlie  question  we  are  called  upon  to  decide  is  a  very 
Niniple  one.  In  Lntjcharnis  v.  Smith  we  held:  "Where 
llie  vendee  of  real  estate  is  willing  to  accept  the  title  of 
(he  vendor,  the  courts  will  not  refuse  to  compel  a  specific 
}K»rf(»rmance  of  a  contract  because  of  a  defect  in  the 
title."  This  is  well-sottled  law.  It  is  generally  held  that, 
'Mf  the  purchaser  at  tJie  time  of  entering  into  the  contract 
^^  as  aware  of  the  dc^fect  in  the  vendor's  interest  or  title, 
'?r  deficiency  in  tlu^  subject  matter,  he  is  not,  on  suing  for 
specific  performance,  entitled  to  any  compensation  or 
abatement  of  price."  36  Cyc.  742.  While  this  rule,  like 
all  others,  doubtless  has  its  exceptions,  it  certainly  ought 
to  be  applied  in  a  case  like  the  one  at  bar,  where  the 
n^cord  shows  that  defendants  are  not  in  a  position  to 
insist  upon  any  refinement  of  equity  in  their  behalf.  The 
IHirchase  by  Lutjeharms  from  Smith  was  made  through 
(me  O.  H.  ;Myers,  a  real  estate  agent  of  Alma,  and  the 
record  shows  that  he  and  Lutjeharms  knew  the  extent  of 
Smith's  title  when  the  contract  was  entered  into.  With 
that  knowledge  Lutjeliarms  deliberately  decided  to  maki* 
the  purchase  and  take  his  chances  on  getting  title  to  tlH» 
(ii.fire  tract. 


Vol.  91]  JANUARY  TERM,  1912.  551 


Moore  t.  Latjeharmi. 


Myers,  who  now  resides  in  Denver,  was  called  l)y  de- 
fendant Smitli  as  a  witness.  He  testified  that  at  the  time 
of  his  negotiations  with  Smith  he  and  his  p^tner,  F.  E. 
Herron,  had  an  agreement  with  Lutjeharms  that  "we  were 
to  buy  the  land  as  cheap  as  possible,  or  rather  sell  it  to 
him  as  cheap  as  possible;  then  have  the  privilege  of  re- 
selling it  and  dividing  the  profits;"  that  Lutjeharms  was 
to  furnish  the  money  and  title  was  to  be  taken  in  his  name. 
He  also  testified:  "Q.  I  will  ask  you  if  Mr.  Lutjeharms 
knew  of  the  condition  of  the  title  of  the  south  half  of  the 
southwest  quarter  of  section  25?  A.  Yes,  because  we 
looked  that  up  before  we  did  any  writing,  and  it  shows 
(m  the  plat  and  record  that  it  does  not  belong  to  Mr. 
Smith.  Q.  What  did  Mr.  Lutjeharms  say  relative  to  the 
title  of  that  eighty  prior  to  the  time  that  he  purchaseil 
it?  A.  Well,  he  thought  that  Smith  could  get  his  sister 
to  sign  the  deed.  Q.  What  did  he  say  as  to  the  title  of  that 
land?  A.  He  said  he  would  buy  the  whole  thing  and 
take  the  chances,  because  if  he  bought  the  240  alone  the 
price  was  a  little  bit  higher;  he  was  getting  the  eighty 
for,  I  believe,  $500,  and  he  knew  he  could  sell  it  for  more 
money,  or  that  we  could.  *  *  *  Q.  Mr.  Myers,  did  you 
ever  have  any  conversation  with  William  Lutjeharms 
about  transferring  the  south  half  of  the  southwest  quar- 
ter of  section  25  to  William  Goedeken?  A.  Yes.  Q. 
State  when  and  where  that  conversation  was  had,  and 
what  was  said  by  JMr.  Lutjeharms  relative  to  transferring 
said  land  to  William  Goedeken.  A.  It  was  in  our  office, 
at  the  time  of  the  making  of  the  pretended  sale;  and,  as 
he  had  sold  the  80  for  about  twice  what  it  cost  him,  I 
asked  him  about  the  division  of  the  profits.  He  told  me 
that  he  had  to  get  the  land  out  of  his  hands,  out  of  his 
name,  and  his  uncle  understood  how  the  title  was — he 
could  not  furnish  a  good  abstract  and  had  to  be  respon- 
8i1)le  for  the  title,  and  probably  would  have  to  take  it 
back.  Consequently,  Myers  and  Herron  would  have  to 
wait  until  he  know  wliere  he  was  at  himself.  Q.  What 
relation  is  Mr.  Go(  tlcken  to  the  said  Lutjeharms,  if  you 
know?    A.  He  is  Lutjeharms^  uncle.*' 


I 
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Lutjeliarms  himself  testified  in  relation  to  this  eighty 
{IS  follows:  "Q.  When  you  were  proposing  to  purchase 
it,  what  papers  or  records  did  you  examine  to  find  out 
where  the  title  was?  A.  Myers  examined  it,  I  think.  He 
said  that  one  eighty  was  in  the  title  of  Mills.  •  •  ♦ 
(J.  When  did  you  look  up  the  title?  A.  It  was  after  w^e 
lieard  from  Mr.  Smith  that  we  looked  up  the  title.  Q. 
Then  you  bought  it  tlie  same  day  that  Myers  received  that 
letter,  without  looking  at  the  land?  A.  We  had  received 
a  letter  and  knew  that  the  land  was  for  sjile.  Q.  And  you 
bimght  the  land  on  that  same  day?  A.  After  we  got  the 
hotter?  Q.  Yea  A.  I  tliink  so;  he  w^ent  up  and  looked 
at  it  first  and  explained  how  it  was.  Q.  That  was  before 
you  got  the  contract  that  he  explained  how  it  was?  A. 
:\Iyors?    Q.  Yes.    A.  Yes,  sir." 

Til  is  testimony  shows  beyond  question  that  Lutjeharms 
iuul  Mvers  knew  all  about  Smith's  interest  in  this  eightv 
at  the  time  they  entered  into  the  contract  w^hich  they 
(la i 111  was  based  upon  Smith's  letter  of  September  3,  1903. 
This  being  true,  Lutjeharms  obtained  in  Lutjeharms  v. 
K.nilih,  supra^  everything  he  was  entitled  to.  He  made 
bis  contract  with  Smith,  knowing  that  Smith  was  unable 
to  convey  more  than  an  undivided  half  interest  in  this 
eighty.  He  brought  bis  suit  for  specific  performance  with 
tliat  knowk^lge.  He  obtained  a  decree  comi>elling  Smith 
to  C()nv(\v  the  title  he  had.  With  his  previous  know^ledge, 
be  could  not  liave  obtained  in  that  case,  had  he  asked  it, 
Mnd  cannot  obtain  in  this,  any  abatement  in  the  price 
wbicli  he  agreed  to  pay  and  which  in  that  case  he  has 
coni])elled  Smith  to  accept 

Finding  no  error  in  the  judgment  of  the  district  court, 

it  IS 

Affirmed. 
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Samuel  R.  Egberts,  appellee,  v.  Lauea  S.  T.  Cox, 

appellant. 

Filed  Mat  29,  1912.    No.  16,709. 

1.  Contracts:    Requisites.     "To   establish  an   express  contract*  there 

must  be  shown  what  amounts  to  a  definite  proposal  and  an  un- 
conditional and  absolute  acceptance  thereof.*'  Melick  v.  Kelley, 
53  Neb.  509.  • 

2.  Specific  Performance:    Contract:    Evidence.     The  transactions  be- 

tween the  parties  examined  and  set  out  in  the  opinion,  held 
insufficient  to  establish  the  contract  alleged  in  plaintiff's  petition. 

Appeal  from  the  district  court  for  Scott's  Bluflf  county : 
Hansom  M.  Grimes,  Judge.    Reversed  ucith  directions. 

L.  L,  Raymond y  for  appellant, 

Wright^  Duffle  &  Wright^  contra, 

Pawcett,  J. 

Plaintiff  brought  suit  in  the  district  court  for  Scott's 
Bluff  county  for  the  specific  performance  of  a  contract  of 
sale  from  defendant  to  phiintiflf  of  the  southwest  quarter 
of  section  7,  township  21,  range  53,  in  tliat  county.  From 
a  judgjnent  in  plaintiff's  favor,  defendant  ap])eals. 

Succinctly  stated,  the  coiTectness  of  the  judgment  de- 
pends upcm  tlie  question  wh(^ther  plaintiff  ever  uncondi- 
tionally accepted  any  offer  to  sell  mad(^  by  defendant,  or 
defendant  ever  unconditionally  accepted  any  offer  to  pur- 
chase made  by  plaintiff. 

The  negotiations  between  defendant,  who  resided  in 
Chicago,  and  ])laintiff,  who  resided  in  Scott's  Bluff  county, 
were  conducted  by  one  John  C.  Trotter,  a  real  estate 
agent,  who  also  resided  in  Scott's  Bluff  county.  Some 
time  about  or  shortly  prior  to  June  1,  1008,  defendant 
gave  ^Ir.  Trotter  the  following  written  authorization: 
"Mr.  Trotter  is  authorized  to  sc^ll  my  place  adjoining 
town  of  Minatare  for  |105  an  acre,  within  six  months  from 
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June  1st,  1908.  i  cash  if  he  can  get  it,  not  less  thaa 
|6,000  cash  in  any  case,  the  remainder  at  7%  secured  hy 
first  mortgage  on  the  farm.  Mr.  Trotter  to  receive  the 
regular  commission  of  -^50  on  the  first  thousand  and  f25 
(m  each  succeeding  thousand  dollars  of  the  purchase 
price,  (signed)  Laura  S.  T.  Cox."  On  this  memoran- 
dum Mr.  Trotter  indorsed  the  following:  "I  hereby  ac- 
cept the  selling  of  the  within  named  place  or  farm  in 
accordance  with  the  terms  within  named,  (signed)  John 
C.  Trotter."  Mr.  Trotter  did  not  succeed  in  selling  the 
farm  within  the  six  months,  and  on  December  4,  1908,  de- 
fendant wrote  him  as  follows:  "My  Dear  Mr.  Trotter: 
I]ver  since  I  received  your  letter,  have  been  trying  to  de- 
cide wliat  sliould  be  dcme  about  this  matter.  It  is  like 
this  to  me.  I  feel  that  I  must  have  the  | J (5,000  clear. 
Perliai)S  if  you  sliow  this  letter  to  your  buyer,  he  Mill 
realize  that  you  are  not  trying  to  deceive  him  in  any  way 
about  the  commission.  If  he  will  pay  me  |16,000  and 
your  reguhir  commissicm,  abslract  fees  and  any  other 
(»xp(Mis(^  of  the  transfer  which  may  not  occur  to  me,  I  am 
rather  inrlin(Ml  to  let  it  go,  provided  he  will  pay  |3,000 
or  |4,000  down  when  he  gc^ts  deed  and  possession.  I  would 
not  feel  safe  to  tnke  less  down  than  |3,000.  If  he  will  be 
able  to  do  this  by  ^farch  1st,  tlie  sale  can  wait  till  that 
time.  Mv  tenant  i^rc^ts  a  forfeit  from  me  if  I  sell  under 
three  sejisons,  and  tliis  I  will  pay.  Your  client  can  see 
that  :it  §105  i)er  acre  I  sliouhl  gc^t  a  mere  trifle  above 
$10,000,  but  I  am  nt»t  so  determined  about  this  that  I 
might  not  let  it  go,  if  otlier  conditions  suited."  On  Feb- 
ruary 22,  1900,  IMr.  Trotter  not  having  effects  a  sale, 
defendant  wrote  liim  as  follows:  "My  Dear  Mr.  Trotter: 
Have  been  thinking  some  more  about  the  farm  deal  and 
decided  shouUl  your  m;vn  be  of  the  same  mind  still  that  I 
would  write  and  oi'U'v  to  s]>lit  the  commission  and  trans- 
fer ex[>enses  ^\\\h  him,  that  is,  he  to  pay  $16,000  for  the 
])l;u'(^  and  one-half  of  your  commission,  and  any  otlier 
transfer  expense.  If  he  will  pay  down  not  less  than 
$3,000,  or  as  much  more  as  he  chooses,  and  $3,000  more 
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in  a  year  from  time  of  sale,  he  can  have  any  reasonable 
time  on  the  remainder  at  7  per  cent.  He  can  have  until 
May  1st  to  do  this,  if  he  wants  to  do  it.  But  as  you  know, 
I'm  not  anxious  at  all  about  selling,  so  it  is  all  right,  if 
he  don't  agree  to  my  proposition.  I  would  not  take  less 
than  13,000  down,  and  wimld  prefer  f 4,000." 

All  of  the  authority  conferred  upon  Mr.  Trotter  on  or 
prior  to  April  19,  1909,  is  contained  in  the  written  mem- 
orandum and  two  letters  above  set  out.  On  the  last 
named  date  negotiations  between  plaintiff  and  Trotter 
were  reduced  to  wTiting,  as  follows:  "Jlinatare,  Nebraska, 
April  19,  1909.  This  contract  and  agreement  entered 
into  by  and  between  Laura  S.  T.  Cox,  party  of  the  first 
part,  and  S.  R.  Roberts,  of  Scott's  Bluff,  party  of  the 
second  part,  witnesseth:  That  for  and  in  consideration 
of  the  sum  of  $16,425  to  be  paid  by  the  said  party  of  the 
second  part,  to  the  said  party  of  the  first  part  in  the  time 
and  maimer  hereinafter  si)ecified,  tlie  said  party  of  the 
first  part  lias  agreed  to  sell,  and  convey  to  the  said  party 
of  the  second  part  the  following  described  land  in  Scott'0 
Bluflf  county,  Nebraska,  to  wit,  the  southwest  one-fourth 
of  section  seven,  township  twenty -one,  range  fifty- three, 
less  ten  acres  already  sold  on  north  side,  but  still  contain- 
ing one  hundred  and  sixty  acres.  And  the  said  party  of 
the  second  part  has  agreed  to  purchase  all  of  the  above 
described  land,  and  to  pay  for  the  same  the  said  sum  of 
f  16,425  in  cash,  as  follows,  |100  cash  in  hand  at  the  sign- 
ing of  this  contract,  the  receipt  whereof  is  hereby  ac- 
knowledged, and  that  $2,000  be  paid  on  June  first,  1909. 
And  $3,000  June  first,  1910.  Interest  at  7%  per  annum, 
and  $10,425  to  be  paid  June  1st,  1914,  interest  7  .i)er  cent, 
per  annum.  And  it  is  further  agreed  that  at  the  time 
of  payment  of  $2,900  June  first,  1909,  party  of  the  first 
part  will  convey  by  good  and  sufficient  warranty  deed, 
the  above  described  real  estate,  consisting  of  one  hundred 
and  sixty  acres  together  with  all  the  improvements  be- 
longing to  her,  thereon,  together  with  four  shares  of  Mina- 
tare'  Mutual  Ditch  stock.     The  party  of  the  first  part 
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hereby  agrees  that  party  of  the  second  part  shall  have 
and  collect  the  rent  from  said  premises  for  the  year  1909. 
And  the  party  of  the  first  part  hereby  agrees  to  furnish 
abstract  showing  clear  title  to  all  of  said  land,  in  the  said 
party  of  the  first  part  at  the  time  of  said  transfer,  and 
further  agreed  to  give  party  of  the  second  part  possession 
of  said  premises  March  first,  1910.  And  it  is  further 
agreed  that  the  covenants  and  agreements  herein  con- 
tained shall  be  binding  on  the  heirs,  executors  and  as- 
signs of  the  parties  hereto.  In  witness  whereof,  the  said 
parties  have  caused  these  presents  to  be  executed  in 
duplicate  and  have  hereunto  set  tlieir  hands  this  19th 
day  of  April,  1909.  In  presence  of  J.  O.  Trotter, 
(signed)  S.  R.  Roberts.^' 

On  tlie  same  day  Mr.  Trotter  made  and  delivered  to 
plaintiff  a  receipt  as  follows:  "April  19,  1909.  Received 
of  S.  R.  Roberts  check  for  JlOO  for  payment  on  land  S. 
W.  I  sec.  7-21,  as  per  contract  of  this  date.    J.  O.  Trotter." 

On  May  9,  after  having  received  the  proposed  contract 
of  April  19,  defendant  wrote  Mr.  Trotter  as  follows :  "My 
Dear  Mr.  Trotter :  Your  note  and  contract  for  deed  came 
to  hand  as  well  as  the  telegram,  but  you  must  have  mis- 
taken the  sense  of  the  agreement  I  made  to  sell  quite  a 
little.  No  one  that  I  know  of  out  there  has  given  more 
tlian  two  shares  of  water  with  a  quarter  section  of  land, 
and  iis  I  knew  this  at  that  time  as  much  as  now,  I  cannot 
think  I  promised  four  water  riglits  with  my  land.  Then 
as  to  til  is  contract,  I  would  not  sign  anything  of  this 
kind,  if  I  understand  it,  at  all.  It  seems  to  me  to  bind  me 
to  sell  my  land  with  only  $100  down,  and  no  security 
whatever.  Now,  Mr.  Trotter,  you  know,  no  man  would 
let  property  go  in  this  way,  and  though  I'm  a  woman  I'm 
trying  to  learn  about  business,  and  I  surely  cannot.  Had 
the  three  or  four  thousand  been  in  the  Minatare  or  S. 
Bliiflf  Bank,  for  me,  when  you  wanted  me  to  contract 
away  my  land,  it  might  have  bcM^n  diflferent,  but  we  may 
as  well  dro])  this  selling  for  the  present.  I  don't  see  why 
this  year's  rent  could  be  expected  anyway,  when  the  ten- 
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ant  I  have  must  have  his  year's  crop  begun,  and  should  I 
make  a  sale  to  any  one,  it  would  always  have  to  be,  sub- 
jeet  to  any  lease  had  previously  contracted.  I  have  taken 
some  time  to  think  of  this,  but  I  can't  sign  away  the  most 
valuable  piece  of  property  I  have  in  this  way.  So  drop 
everything  about  the  farm  until  I  come  out  which  Avill  be 
sometime  in  July.''  The  letter  then  speaks  of  some  other 
properties,  and  concludes :  "But  you  know  I've  told  you 
all  the  time  I  am  not  anxious  to  sell  the  land  next  to  the 
town,  I  am  not  giving  tlie  right  to  sell  any  of  my  prop- 
erty to  any  one  else.  You  shall  sell  it,  when  it  goes.  This 
much  is  due  you  for  the  trouble  you  liave  already  taken 
about  it.  Am  sorry  to  disap|K)int  you  by  returning  this 
contract  unsigned,  but  it  would  not  give  me  a  safe  deal, 
and  I  cannot  do  it.  Better  luck  next  time.  Very  truly, 
(signed)  Laura  S.  T.  Oox." 

On  May  16,  1909,  and  after  receipt  of  the  above  letter, 
Mr.  Trotter  had  prepared  and  signed  by  plaintiff  an- 
other proposed  contract,  as  foUow^s:  "Minatare,  Ne- 
braska, May  16th,  1909.  Whereas  on  the  19th  day  of 
April,  1909,  a  certain  contract  in  writing  for  the  sale 
of  the  southwest  one-fourth  of  section  seven,  township 
twenty-one,  range  fifty-tliree,  in  Scott's  Bluflf  county,  Ne- 
braska, wherein  Laura  S.  T.  Cox  is  party  of  the  first  part, 
and  S.  R,  Roberts  of  Scott's  Bluff  is  party  of  the  second 
part;  and  whereas  it  is  stated  therein  tliat  party  of  the 
first  part  as  consideration  for  said  lands  is  to  receive 
therefor  the  sum  of  f  16,425  cash,  part  in  money  in  hand, 
and  the  balance  In  payments,  and  whereas  througli  the 
mistake,  inadvertence  and  oversight  of  the  party  drafting 
the  writing  omitted  therefrom  the  matter  and  manner  of 
the  securing  of  the  said  balance  of  deferred  payments: 
Now,  this  WTiting  is  made  and  executed  for  the  purpose 
to  set  forth  the  whole  of  said  contract,  and  the  said  omis- 
sion therefrom  so  as  to  show  the  contract  as  made  by  and 
between  said  parties  which  is  as  follows,  to  wit:  Mina- 
tare,  Nebraska,  April  19th,  1909.  This  contract  and 
agreement  entered  into  by  and  between  Laursi  S.  T.  Cox, 
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party  of  the  first  part,  and  S.  R.  Roberts  of  Scott's  Blufif, 
party  of  the  second  part,  witnesseth:     That  for  and  in 
consideration  of  the  sum  of  $16,425  to  be  paid  by  the  said 
party  of  tlie  second  part  to  the  said  party  of  the  first 
part,  in  the  time  and  manner  hereinafter  specified,  the 
said  party  of  the  first  part  agrees  to  sell  and  convey  to 
the  said  party  of  the  second  part  the  following  described 
land  in  Scott^s  Bluff  county,  Nebraska,  to  wit :  The  south- 
west one-fourth  of  section  seven,  township  twenty-one, 
range  fifty-three,  less  ten  acres  already  sold  on  the  nortli 
side,  but  still  containing  one  hundred  and  sixty  acres. 
The  said  party  of  the  second  part  agrees  to  purchase  all 
of  the  said  one  hundred  and  sixty  acres  of  land  described 
above  and  to  pay  to  the  said  Laura  S.  T.  Cox  therefor  the 
said  sum  of  |16,425  in  cash  as  follows :  f  100  cash  in  hand 
at  the  signing  of  tliis  contract,  the  receipt  whereof  is 
hereby  acknowledged,  and  the  sum  of  $2,900  on  the  first 
day  of  June,  1909.    The  sum  of  three  thousand  dollars  on 
the  first  day  of  June,  1910,  with  7%  interest  from  June 
first,  1909,  to  be  evidenced  by  the  negotiable  promissory 
note  of  the  party  of  the  second  part,  bearing  date  June 
first,  1909,  and  to  be  secured  by  the  first  mortgage  on  said 
land  of  the  party  of  the  second  part  to  the  party  of  the 
first  part  duly  executed  and  delivered,  and  the  further 
sum  of  ten  thousand  four  hundred  and  twenty-five  dol- 
lars on  the  first  day  of  June,  1914,  with  interest  thereon 
at  seven  per  cent,  per  annum  payable  annually  to  be  evi- 
denced by  the  negotiable  promissory  note  of  the  party 
of  the  second  part  to  party  of  first  part,  bearing  date 
June  1st,  1909,  and  to  be  secured  by  the  first  mortgage 
on  said  land  of  party  of  second  part  to  the  party  of  the 
first  part     It  is  further  agreed  that  at  the  time  of  the 
payment  of  said  two  thousand  nine  hundred  dollars,  June 
first,  1909,  or  as  soon  thereafter  as  practicable,  the  said 
party  of  the  first  part  will  convey  by  good  and  sufficient 
warranty  deed  the  above  described  real  estate,  consisting 
of  160  acres  together  witli  all  the  improvements  belonging 
to  her  thereon,  togetlier  with  four  shares  of  the  Minatare 
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Mutual  Ditch  stock.  The  party  of  tlie  first  part  hereby 
agrees  that  party  of  the  second  part  shall  have  and  collect 
the  rent  from  said  premises  for  the  year  1909.  And  the 
party  of  the  •fii'st  part  hereby  agrees  to  furnish  abstract 
showing  clear  title  to  all  of  said  land  in  the  said  party  of 
the  first  part  at  the  time  of  said  transfer,  and  further 
agrees  to  give  party  of  the  second  part  possession  of  said 
premises  ilarch  first,  1910.  And  it  is  further  agreed  that 
the  covenant  and  agreement  herein  contained  shall  be 
binding  on  the  heirs,  executors  and  assigns  of  the  parties 
hereto.  In  witness  whereof,  the  said  parties  have  caused 
tliese  presents  to  be  executed  in  duplicate  and  have  here- 
unto set  their,  hands  this  J  9th  day  of  April,  1909.  In  the 
presence  of  J.  C.  Trotter,  (signed)  S.  R.  Roberts."  Wlien 
this  document  was  sent  to  defendant  she  made  no  answer 
to  it,  for  the  reason,  as  she  testified,  "I  sui)posed  what  I 
had  written  before  was  all  that  was  necessary." 

It  is  upon  this  record  that  plaintiff  bases  liis  claim  for 
specific  performance  of  this  so-called  contract.  We  deem. 
it  unnecessary  to  enter  upon  any  extended  discussion  of 
this  record.  It  sliows  upon  its  face  that  Mr.  Trotter  had 
no  authority  to  bind  the  (lefcMidant,  as  was  attempted  to 
be  done,  by  either  the  agr^'iiient  of  April  19  or  the 
amended  agreement  of  May  16.  Tliat  plaintiff  kncAv  the 
limitations  upon  Trotter's  authority  is  fully  shown  by 
the  uncontradicted  testimony  of  Air.  Trotter,  who,  when 
introduced  as  a  witness  by  plaintiff,  testiflcMl :  "The  fact 
of  the  business  is,  that  I  submitted  tlie  corresi)ond(^nce 
between  me  and  Mrs.  Cox  to  Mr.  Roberts  to  see  what  I 
could  do.  I  followed  Mrs.  Cox's  instructions  as  near  as 
I  possibly  could.  It  was  not  my  understanding  that  I 
was  to  do  this,  but  there  is  nothing  in  this  transiiction 
that  Mr.  Roberts  did  not  understand.  He  knew  just  what 
I  could  and  what  I  could  not  do.  There  is  nothing  about 
this* that  I  wish  to  withhold  from  the  court,  and  I  will 
answ^er  anything."  And  again:  "I  did  not  put  up  any 
talk  to  Mr.  Roberts,  I  simply  showed  him  the  correspond- 
ence, and  showed  him  what  I  thought  I  had  authority  to 
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'do."  Again:  "Q.  Did  you  slunv  him  ^Ifh.  Cox's  lettei's? 
A.  With  reference  to  the  contract,  I  certainly  did.  Yes. 
Q.  You  showed  him  all  you  had?    A.  Y^es,  sir." 

This  is  not,  therefore,  a  case  where  plaintiff  was  dealing 
with  an  agent  and  relying  upon  any  ostensible  authority 
on  the  part  of  the  agent.  He  knew  exactly  what  the 
agent's  authority  was  and  the  terms  upon  which  the  agent 
was  authorized  to  sell  defendant's  farm.  The  terms  pro- 
posed by  defendant  were  not  unconditionally  acceptiMl  by 
plaintiff.  Even  in  the  ameiided  contract  of  May  16  it  is 
attempted  to  bind  defendant  to  do  things  which  she  liad 
never  promised  to  do,  and  some  of  which,  in  her  lett^^r  of 
May  9,  1909,  she  had  exjiressly  refused  to  do.  It  is  clear 
that  defendant  never  authorized  the  maJving  of  either  the 
contract  or  alnended  contract,  under  which  it  is  sought  to 
bind  her,  and  that  the  minds  of  the  principals  to  this 
conti'act  never  met.  It  is  also  clear  that  by  the  letter  of 
May  9  defendant  declined  ])laintiirs  offer  to  purchase,  as 
outlined  in  the  proposcnl  contract  of  April  19,  refusc*d  t  • 
sign  or  in  any  manner  ratify  that  contract,  and  witlKlreA\ 
her  farm  from  Mr.  Trotter;  and  that  thereafter  he  was 
without  authority  to  in  any  manner  represent  or  bintl 
her  in  reference  thereto.  It  follows  that  the  district  court 
was  in  error  in  awarding  plaintiff  specific  performance  of 
this  so-called  contract. 

As  the  entire  transaction  between  plaintiff  and  defend- 
ant, and  Trotter,  as  defendant's  agent,  is  fully  disclopt  d 
by  this  record,  and  it  clearly  ai)pearing  therefrom  that 
plaintiff  is  not  entitled  to  any  relief  at  the  hands  of  de- 
fendant, this  vexatious  litigation  against  her  should  end. 
The  judgment  of  the  district  court  is  therefore  reversed 
and  the  cause  remanded,  with  directions  to  the  district 
court  to  dismiss  the  suit  at  plaintiff's  costs. 

Ebversed. 
Lbtton,  J.,  not  sitting. 


I 
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Hbnrt-  W,  Swettt,  api'et.lant,  v.  Antblopb  Counts 
Fabmees  Mutdal  Insur^vncb  Company,  appeilijsb. 

PtLBD  Mat  29,  1912.     No.  17,096. 

1.  Xiunrantw:  Mutoai.  Companies:  By-Laws.  A  by-law  of  a  mutual 
insurance  comrany,  which  expressly  iirovldes  that  buildings  fu 
whti^h  a  stovepipe  runs  through  tho  roof  or  side  of  the  house,  or 
enters  the  chimney  at  Ihe  bottom  or  In  the  attic,  are  not  Insurable 
by  such  company.  Is  valid  and  binding  upon  the  members  ot  such 
company. 

2. :  :  .   And  a  by-law  which  provides  that  removal 

of  personal  property  to  any  farm  In  the  county  shall  not  Invali- 
date the  Insurance  oF  the  member,  "provided,  that  the  buildings 
Into  which  It  Is  removed  are  insurable  In  this  company,"  is  Ulce- 
wise  valid  nnd  binding. 

3.  pleading:   Waotr.    Waiver  Is  an  affirmative  defense,  which,  to  be 

available,  must  be  pleaded. 

4.  Insurance:    Waii-er.     The  making,  and  demand  for  payment,  by  a 

mutual  Insurance  comi^any,  of  an  assessment  upon  a  policy  ot 
Insurance,  subsequent  to  a  loss  under  such  policy,  will  not  be 
held  to  be  a  waiver  of  lis  terms,  in  the  absence  ot  a  plea  and 
proof  of  payment  by  the  assured  ot  such  assessment 

6.  Qnacce.  Whether  payment  of  such  an  assessment  to  a  purely  mu- 
tual insurance  company  would  establleh  a  waiver,  guwre. 

8.  Trial:  Dibectino  Vbuhct.  Where  It  clearly  appears  from  the  plead- 
ings and  evidence  that  plaintiff  is  not  entitled  to  any  recovery.  It 
Is  the  duty  ot  the  court  to  direct  a  verdict  tor  the  defendant. 

Appeal  from  the  district  court  for  Antelope  county: 
Anson  A.  Welch,  Judgb.     Afjirmed. 

Henry  M.  Kidder,  for  appellant 

O.  A.  WillUims,  contra. 

Pawcett,  J. 

The  petition  alleges  that  defeudnnt  is  a  mutual  insur- 
ance company,  organized  tinder  the  laws  of  this  state; 
that  plaintiff  applied  for  and  olitained  a  policy  of  $200 
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on  furniture,  clf)tlnng  and  other  lioiis(  Iiold  effects;  that 
at  the  time  the  policy  was  issued  plaintiff  resided  on  sec- 
tion 18,  town  23,  range  6,  in  Antelope  county ;  that  after 
the  issuance  of  the  policy  he  removed  to  section  33,  town 
25,  range  7,  in  said  county;  that  the  removal  was  with 
the  knowledge  and  consent  of  defendant;  that  plaintiff 
liad  paid  all  dues  and  assessments  up  to  the  time  of  the 
fire,  and  had  complied  with  all  of  the  rules  and  regula- 
tions of  defendant  contained  in  its  by-laws  and  in  the 
policy  of  insurance;  that  the  property  was  destroyed  by 
fire  February  22,  1908,  and  was  of  the  reasonable  value 
of  $302.20;  that  defendant  refuses  to  pay  the  loss;  and 
prays  judgment  for  the  amount  stated  in  the  policy.  A 
copy  of  the  policy  and  by-laws  is  attached  to  the  petition 
and  made  a  i)art  thereof.  The  policy  recites  that  it  is 
issued  in  consideration  of  the  casli  premium  and  agree- 
ment in  the  assurer's  application.  It  also  recites:  "For 
further  particulars  see  his  application  on  file  in  the  office 
of  the  secretary  of  this  company,  also  articles  of  incor- 
poration and  by-laws  annexed  hereto,  all  of  which  are 
made  a  part  of  this  policy.'^  Section  8  of  the  by-laws 
reads  as  follows :  "This  company  will  not  insure  any  old 
or  dilapidated  buildings;  buildings  with  hay,  straw, 
thatched,  or  rubber  roof,  or  those  that  have  a  stovepiiw* 
through  the  roof  or  side  of  the  house,"  etc.  Section 
15  provides:  "Tlie  removal  of  personal  property  to  any 
farm  in  the  countv  shall  not  invalidate  the  insurance  of 
the  meml)er.  Provided,  that  the  buildings  into  wiiich  it 
is  removed  are  insurable  in  this  company,"  etc.  The 
answer  alleges  that  tlie  building  situated  upon  section  33, 
into  which  plaintiff  moved  his  personal  effects,  was  not 
insurable  in  d(^f(^ndaut  company  under  the  provisions  of 
section  8  of  the  by-laws,  for  the  reason  that  the  stovepipes 
in  said  building  passed  through  the  ceiling  and  roof  and 
not  into  any  chimney,  which  rendered  the  persona]  effects 
of  plaintiff  uninsurable  while  contained  in  such  building, 
as  provided  by  se<'ti(m  15  of  the  by-laws;  and  that  the 
fire  which  destroyed  the  property  was  caused  and  came 
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about  l)ecause  the  pipes  passed  through  the  ceiling  and 
roof  and  not  into  a  chimney.  The  reply  alleges  that,  sub- 
sequent to  the  fire  and  aft^r  the  removal  to  section  33, 
the  defendant  made  an  assessment  upon  plaintiff  of  two 
mills  on  the  full  amount  of  his  insurance  policy,  which 
was  in  the  aggregate  for  |1,525,  and  which  included  the 
destroyed  property;  and  that,  because  of  sucli  assessment 
and  demand  for  payment  thereof,  defendant  is  estopped 
to  claim  that  the  policy  was  not  in  force  on  the  goods  de- 
stroyed at  the  time  of  the  fire.  At  the  conclusion  of  the 
trial  the  court  directed  a  verdict  in  favor  of  the  defend- 
ant.   Plaintiff  appeals. 

The  evidence  is  in  line  with  the  pleadings  above  set  out, 
and  no  good  purpose  would  be  served  by  sotting  it  out 
here.  The  district  court  was  evidently  of  the  opinion 
that  no  liability  of  the  defendant  ever  attached  to  tlie 
articles  of  personal  property,  while  contained  in  the  un- 
insurable building  situated  on  section  33.  In  this  we 
think  the  court  was  right. 

The  alleged  waiver  or  estoppel  is  not  sufficiently 
pleaded.  The  allegation  of  the  reply  is:  "That  because 
of  the  said  assessment  and  demand  for  pavment  the  de- 
fendant  has  waived  the  conditions  of  the  by-laws,  and 
that  because  of  said  facts  defendant  is  estopped  to  now 
claim  that  the  said  policy  was  not  in  force  on  the  goods 
destroyed  at  the  time  of  the  said  fire."  Plaintiff  does  not 
allege  that  he  paid  the  assessment.  All  the  evidence  shows 
is  that,  in  the  regular  course  of  business,  on  October  19, 
1908,  an  assessment  notice  in  the  usual  form  was  sent  out 
to  the  members  of  defendant  company.  Tlie  one  mailed 
to  plaintiff  notified  him  that  the  assessment  on  his  policv 
was  two  mills,  or  |3.06.  This  amount  would  be  two  mills 
upon  the  aggregate  amount  of  plaintiff's  policy.  Not 
having  alleged  payment  of  the  assessment,  plaintiff  is  not 
in  position  to  insist  upon  a  waiver. 

Affibmed. 
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Ohablbs  Heney  Townsbnd,  appbi/Lant,  v.  George  A. 

Swallow  et  al.,  appellees. 

FnJD  May  29,  1912.    No.  16,660. 

L  Judgmoit:  Intbbbst.  When  a  court  of  equity  decrees  the  Bpeclflc 
performance  of  a  contract  to  convey  real  estate  upon  the  payment 
of  a  specified  amount  at  a  specified  time,  such  decree  will  not 
ordinarily  bear  interest  during  the  time  so  specified  for  payment 

S»  ;    Payment:    Checks.     A  decree  fw  the  payment  of  money 

means  lawful  money  of  the  United  States;  the  creditor  is  not 
required  to  receive  private  checks  as  a  compliance  with  the  de- 
cree. 

3.  Interest:  Deposit  in  Court.  The  claim  of  interest  on  money  de- 
posited in  court  as  a  performance  of  the  contract  sued  upon  in 
equity  must  be  determined  upon  a  consideration  at  all  the  equi- 
ties existing  between  the  parties. 

Appeal  from  the  district  court  for  Boyd  county :  Wil- 
liam H.  Westover,  Judge.    Revased  with  directions. 

W,  T.  Wills  and  J.  H.  Mdcomher,  for  appellant. 

D.  A.  Harrington,  M.  F.  Harrington  and  John  A.  Davis, 

contra. 

Sedgwick,  J. 

In  May,  1906,  the  defendant  George  A.  Swallow  was  in 
possession  of  the  real  estate  in  question  as  the  tenant  of 
tlie  plaintiff,  and  the  parties  then  entered  into  a  contract 
whereby  the  plaintiff  agreed  to  sell  to  the  defendant  the 
said  premises  for  »?J:,000,  subject  to  an  outstanding  mort- 
gage. The  defendant  paid  $25  on  the  contract.  After- 
wards, the  defendant  still  being  in  possession  of  the 
premises,  the  plaintiff  brought  an  action  against  him 
in  the  district  court  for  Boyd  county  to  cancel  the  con- 
tract and  obtain  possession  of  the  land.  In  the  commence- 
ment of  the  original  action  the  plaintiff  tendered  to  the 
defendant  and  deposited  with  the  clerk  the  |25  which 
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had  paid  upon  the  contract  at  the  time  it  was 

fK\:-e  defendant,  by  his  answer  and  cross-petition, 

specific  performance  of  the  contract    He  also 

e  plaintiff  as  a  performance  of  the  contract, 

an3"a^osited  with  the  clert,  corporate  stock  of  the  pai" 
value  of  |2,000,  which  he  alleged  the  plaintiff  agreed  in 
the  C4)ntpact  to  receive  as  part  pnyment  for  the  land,  and 
also  tendered  and  deposited  with  the  clerk  ?1,975  in  cur- 
rency whicli,  with  the  f25  he  had  paid  to  the  plaintiff  upon 
making  the  contract,  he  alleged  was  the  hahmce  of  the 
purchase  price.  Upon  the  trial  of  the  cause  the  court 
found  generally  for  the  defendant,  hut  rejected  the  tender 
of  the  corporate  stock  and  required  the  defendant  to  make 
payment  of  the  balance  due  upon  the  contract  in  cur- 
rency, and  found  that  the  amount  due  from  the  defendant 
to  the  plaintiff  upon  the  purchase  price  was  ?4,077.4fi. 
In  computing  this  amount  the  court  credited  the  defend- 
ant with  the  |2,000  on  deposit  with  the  t-lerk,  wliich  in- 
cluded the  $25  paid  hy  the  defendant  at  the  making  of 
the  contract,  so  that  the  plaintiff  was  entitled  to  a  return 
of  the  $25,  which  be  had  deposited  with  the  clerk  and 
whicli  would  have  been  due  to  the  defendant  if  the  court 
had  canceled  the  contract  and  had  quieted  the  plaintiffs 
title  in  the  land.  The  trial  court  decreed  tliat  upon  the 
payment  of  f4,077.46  within  60  days  from  the  date  of  the 
decree  the  plaintiff  should  execute  to  the  defendant  a  war- 
ranty deed  for  the  premises,  and  upon  his  failure  to  exe- 
cute such  deed  the  decree  should  operate  as  such  convey- 
ance. The  defendant  was  dissatisfied  with  the  decree,  and 
executed  a  supersedeas  bond  and  took  some  other  steps 
preparatory  to  an  appeal.  He  failed  to  perfect  his  appeal, 
and  after  more  than  a  year  had  elapsed  the  plaintiff  filed 
a  "motion  and  petition"  in  tlie  action,  alleging  the  former 
decree  of  the  court,  that  the  time  for  appeal  had  elapsed, 
tiiiit  there  was  no  appeal  i>cnding,  and  that  tlie  defendant 
had  "totally  and  absolutely  failed  and  neglected  to  com- 
ply with  said  decree."  Tlie  defendant  anKivered,  admit- 
ting the  decree,  and  alleging  that  witliin  60  Cays  after  the 
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decree  he  paid  into  the  hands  of  the  clerk  the  full  amount 
of  tlie  decree,  and  that  this  payment  waB  made  with  the 
consent  of  the  plaintiff.  He  asked  that  the  "motion  and 
j>etition"  be  denied,  and  that  a  decree  be  entered  quieting 
the  title.  A  trial  of  this  issue  was  had,  a  finding  and  de- 
cree for  defendant,  and  plaintiff  has  appealed. 

It  api)ears  that  within  60  days  after  the  entry  of  the 
first  decree  there  were  negotiations  between  the  parties 
looking  to  the  settlement  of  the  matter  and  the  abandon- 
ment of  the  proposed  appeal.  It  was  agreed  between  them 
that  the  plaintiff  should  allow  flOO  discount  from  the 
amount  of  the  decree,  and  the  defendant  should  pay  the 
balance  in  full  as  a  final  adjustment  of  the  matter.  After 
this  had  been  agreed  upon  between  the  jiarties  they  went 
to  the  office  of  the  clerk  of  the  district  court  to  complete 
the  settlement.  The  defendant  George  Swallow  testified 
that  his  father,  James  Swallow,  assisted  him  in  the  settle- 
ment and  was  duly  authorized.  It  appears  that  in  mak- 
ing thoir  settlement,  before  going  into  the  clerk's  office, 
the  plaintiff's  attorney  had  considered  that  the  plaintiff 
was  entitled  to  interest  upon  the  decree  from  the  date 
thereof,  and  that  in  offering  to  discount  flOO  the 
intention  was  to  discount  the  flOO  from  the  amount 
so  computed.  There  is  some  ccmflict  in  the  evidence 
upon  til  is  point,  but  it  appears  that  the  balance  agreed 
upon  as  due  the  plaintiff,  in  addition  to  the  f2,000 
on  de])(>sit  in  tlie  clerk's  hands,  was  |2,111.78,  |34.32  hav- 
ing boon  added  as  interest.  Interest  is  not  ordinarily 
allowed  upon  such  decrees  if  payment  is  made  within  the 
time  limilcd.  Cohhcy  v,  Knapp,  28  Neb.  158.  It  also  aj)- 
pears  that  in  making  their  ccmiputation  in  the  settlement 
it  was  considered  that  the  $25  which  the  plaintiff  had 
deposited  with  tlie  clerk  would  be  returned  to  him,  and 
that  amount  was  not  included  in  the  amaunt  agreed  upon 
to  be  paid  by  the  d<^f(Mi(lant.  When  they  stated  their 
settlc^ment  to  the  clerk,  he  first  made  an  entry  upcm  his 
docket  showing  that  there  was  $2,000  upon  deposit.  II<* 
then  made  an  entry  upon  his  docket  showing  that  the 
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amount  that  the  parties  had  agreed  upon  to  be  paid  by  the 
defendant  was  paid  into  court,  and  the  defendant  George 
Swallow  drew  his  check  in  favor  of  the  clerk  ui)on  a  local 
bank  for  $475,  and  his  father,  James  Swallow,  drew  his 
check  upon  a  bank  in  Shenandoah,  Iowa,  payable  to  the* 
clerk,  for  $1,636.78,  the  two  checks  amounting  to  |2,111.78, 
tlie  amount  agreed  upon  to  be  paid  by  the  defendant.  The 
clerk  then  deducted  the  costs  which  had  been  adjudged 
against  the  plaintiff,  $29,  from  the  $2,000  upon  deposit, 
and  at  the  request  of  the  plaintiff  drew  his  check  for  $100 
for  the  discount  agreed  upon  by  the  parties,  and  also  drew 
his  check  for  $1,871  in  favor  of  the  plaintiff,  being  the 
balance  of  the  $2,000  on  deposit.  The  two  checks  drawn 
by  the  defendant  and  his  father  were  indorsed  over  to  the 
plaintiff  by  the  clerk,  and  these  four  checks,  amounting  tt) 
$4,082.78,  were  supposed  by  the  parties  to  be  the  amouul 
which  the  plaintiff  was  to  receive  from  the  clerk.  The 
clerk  wrote  a  receipt  for  this  amount  upon  his  docket, 
which  was  signed  by  the  plaintiff.  The  plaintiff  then 
a^ked  for  the  $25  which  he  had  deposited,  and  it  was  dis- 
covered at  once  that  they  had  made  a  mistake  in  the  com- 
putation in  that  amount.  The  defendant  retained  the  one 
hundred-dollar  check  and  the  clerk's  check  for  $6.56  costs 
which  had  been  advanced  by  him,  and  afterwards  cashed 
these  checks  at  the  bank. 

It  appears  that  the  first  default  in  caiTving  out  the 
settlement  that  had  been  agi'eed  ujwn  was  tlie  defendant\^^ 
refusal  to  correct  the  mutual  error  whereby  he  was  al- 
lowed a  credit  for  the  $25  which  belonged  to  the  plaintiff. 
The  plaintiff  could  not  be  required  to  receive  checks  in 
lieu  of  currency  in  the  payment  of  his  judgment,  but  con- 
sented to  do  so  in  the  settlement,  and  Avhen  the  defendant 
refused  to  correct  the  error  and  complete  the  settlement 
as  made  the  plaintiff  refused  to  receive  the  checks.  The 
evidence  shows  that  the  checks  were  good,  and  that  the 
defendant  might  easily,  if  he  had  desired,  substitute  the 
currency  therefor,  but  he  refused  to  do  so.  AVithin  80 
days  after  the  failure  of  the  settlem(»nt  defendant  paid 
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into  court  the  additional  f  25,  thus  making  good  the  error 
in  the  computation,  and  the  plaintiff  might  then  hare  re- 
ceived the  checks  and  would  have  the  benefit  of  the  set- 
tlement substantially  as  agreed  upon,  but  he  then  stood 
upon  his  technical  right  to  currency  instead  of  the  checks, 
and  also  demanded  interest  for  the  short  time  that  had 
intervened  since  the  settlement  Mutual  stubbornness 
prevented  the  completion  of  the  settlement,  and  has  oc- 
casioned this  subsequent  extensive  litigation.  It  appears 
that  the  defendants  have,  during  all  of  this  time,  been  in 
I>ossession  of  the  farm  and  received  the  rents  and  profits 
therefrom.  The  plaintiff  refused  to  receive  the  fl,975  de- 
lK>sited  with  the  clerk  by  the  defendant  before  the  trial  of 
the  original  action,  and  refused  to  allow  the  defendant  to 
complete  the  purchase  of  the  land  upon  any  terms.  It 
was  found  bv  the  court  that  he  was  in  error  in  so  refusing. 
It  seems  therefore  inequitable  to  allow  him  to  recover 
from  dofondant  interest  on  the  money  so  paid  by  defend- 
ant. The  d(*fondant  should  have  corrected  the  error  when 
discovered,  and  should  have  then  paid  the  additional  f25. 
The  plnintilT  was  not  bound  to  receive  the  amount  tend- 
ered hiiu  witliout  tliis  |25,  nor  to  receive  checks  in  pay- 
ment if  their  settlement  failed,  and  it  seems  therefore 
tliat  he  is  entitled  to  interest  on  the  balance  due  him 
under  their  settlement  from  the  expiration  of  the  60  days 
allowed  tlie  defendant  by  the  court  in  which  to  make  pay- 
ment, riaiiititf  has  paid  the  |100  discount  agreed  ujwn 
and  should  ik^v  rcuHMve  for  the  land  the  amount  agreed 
upon  in  settlement,  .^2,111.78,  and  the  currency  in  the 
hands  of  the  clerk  Avhen  settlement  was  agreed  upon, 
|2,000,  amountiTig  to  §4,111.78,  less  the  amount  deposited 
by  the  def(Mi(lant  Avith  his  answer,  $1,975,  and  $29  costs 
adjudi^'ed  a,i;ainst  i)laintiff,  $2,004,  leaving  a  balance  of 
$2,107.78,  and  sliould  i)ay  the  additional  costs  adjudged 
against  him  herein.  I>(*f(*ndant  is  entitled  to  the  $2,025 
currency  now  in  tlie  hands  of  tlie  clerk  if  he  fails  to  com- 
plete the  contract  and  i>laintiff  keeps  the  land,  and  should 
pay  the  additional  costs  adjudged  against  him  herein. 
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The  judgment  of  the  district  court  is  therefore  reversed 
and  the  cause  remanded,  with  instructions  to  sustain  the 
motion  of  the  plaintiff  and  enter  decree  quieting  his  title 
in  the  land  in  question  against  the  defendants  and  all 
persons  claiming  through  or  under  them  since  the  com- 
mencement of  the  original  action,  upon  payment  of  tlie 
costs  adjudged  against  him  upon  the  first  trial,  unless  the 
defendants  pay  into  court  for  the  plaintiff  within  60  days 
lifter  the  entry  of  the  decree  the  sum  of  f 2,107.78,  with 
interest  thereon  at  7  per  cent,  per  annum  from  the  10th 
day  of  June,  1908,  to  the  date  of  such  payment,  and  thai 
upon  such  payment  the  plaintiff  shall  execute  to  the  de- 
fendant George  A.  SwalloAV  a  good  and  sufficient  warranty 
deed  for  the  said  premises  with  the  usual  covenants  of 
warranty.  Upon  failure  so  to  do,  the  decree  shall  operate 
as  such  conveyance.  One-half  of  the  costs  in  the  trial 
court  since  the  original  decree  and  in  this  court  to  be 
taxed  against  the  defendants  and  one-half  against  the 
plaintiff. 

Reversed. 


William  E.  Harvey,  appellee,  v.  T.  B.  Bowman, 

appellant. 

Filed  May  29,  1912.    No.  16,714. 

Appeal:  Conflicting  Evidence.  This  is  an  action  at  law,  tried  by 
the  court  without  a  Jury.  The  evidence  is  somewhat  conflicting, 
but  sufficiently  supports  the  Judgment,  which  is  accordingly 
affirmed. 

Appeal    from   the   district   court   for   Boone   county: 
James  R.  Hanna,  Judge.    Affirmed. 

0.  E.  Spear,  F.  J.  Mack  and  H.  C.  Vail,  for  appellant 

ff.  Balder  son  and  0,  M,  Needham,  contra. 
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Sedgwick,  J. 

The  plaintiff  recovered  a  judgment  in  the  district  court 
for  tlie  value  of  eight  loads  of  corn.  One  Smith  was  farm- 
ing the  plaintiff's  land  on  shares^  and  delivered  the  corn 
to  the  defendant,  who  was  dealing  in  grain.  The  defend- 
ant admits  that  he  bought  eight  loads  of  corn  delivered 
by  Smith,  but  testifies  that  the  first  three  loads  deliveretl 
beb>nged  to  Smitli  and  not  to  the  plaintiff,  so  that  the  con- 
troversy is  in  regard  to  the  value  of  the  three  loads. 

Tlie  scale  checks  taken  by  Smith  are  in  evidence;  the 
fii*st  three  are  made  out  to  Smitli,  and  the  remaining  five 
to  the  plaintiff,  and  the  defendant  testifies  that  when 
Smith  contracted  the  corn  with  him  he  represented  it  to 
be  his  own  corn,  and  after  three  loads  were  delivered 
Smith  refused  to  deliver  any  more  of  his  own  corn,  and. 
afU^rwards  delivcnvd  the  five  loads  as  the  corn  of  the 
l>laintiff.  Tlie  defendant  seems  to  be  candid  in  the  matter, 
and  tlie  ccmduct  of  Smith  does  not  appear  to  be  entirely 
consistent,  but  tlie  defendant's  own  evidence  is  not  suffi- 
cient to  (constitute  a  defense.  He  admits  that  he  bousrht 
(lie  corn,  and  tliat  he  has  not  paid  for  it,  and  that  the 
grain  checks  which  he  gave  for  the  corn  were,  liefore  the 
comiuencemcnt  of  the  action,  in  the  hands  of  the  plaintiff 
wlio  claimed  to  be  the  owner  of  the  corn.  The  plaintilT 
and  Smith  both  f(\'<tify  that  the  corn  belonged  to  the  plain- 
tiff,  and  stat(»m(»nts  made  l)y  Smith,  at  the  time  he  con- 
tracted it,  tliat  it  was  his  own  corn  do  not  overcome  this 
tcstimouv. 

Tlie  defendant  deposited  money  in  the  bank  for  the  five 
loads  of  corn,  and  insists  that  the  judgment  is  therefore 
in  auv  ev(Mit  too  lari^e,  l)nt  he  never  made  lei^al  tender  of 
any  amount  to  tbe  plaintiff,  and  deposited  this  money  as 
payment  in  full  of  the  plaintiff's  claim.  He  is  therefore  not 
entilled  to  credit  on  this  claim  for  the  deposit  in  the  bank. 

The  judgment  of  the  district  court  is  sufficiently  sus- 
tained by  the  evidence,  and  is 

Affirmed, 
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Frank  Williee  et  al.,  appellants,  v.  James  Oummings 

bt  al.,  appellees. 

Piled  Mat  29,  1912.    No.  16,716. 

!•  Wills:  Construction:  Power  to  Sell  Homestead.  If  a  testator, 
who  has  no  real  estate  except  his  homestead,  provides  in  his  will 
that  all  of  his  debts  shall  be  paid  out  of  the  personal  property  if 
that  is  sufficient,  a  provision  in  the  will  that  if  the  personal  prop- 
erty is  not  sufficient  the  executor  Is  authorized  "to  sell  so  much 
of  my  real  estate  as  may  be  necessary  for  that  purpose"  gives  the 
executor  power  to  sell  so  much  of  the  homestead,  subject  to  the 
life  estate  of  the  testator's  widow,  as  may  be  necessary  to  pay 
the  debts. 

* 

2. : — :    Power  of  Sale:    Recitals  in  Deed.    It  is  not  necessary  to 

the  validity  of  a  deed,  executed  by  the  donee  of  a  power  to  con- 
vey, that  the  intention  to  execute  the  power  should  appear  by  ex- 
press terms  or  recitals  in  the  instrument. 

3. :    :    Execution  of  Power.     An  executor  with  power 

under  the  will  to  sell  the  homestead  of  decedent,  subject  to  the 
life  estate  of  the  widow,  to  pay  the  debts  of  the  testator,  applied 
to  the  district  court  for  license  which  was  granted;  sale  was 
made  accordingly  and  confirmed  by  the  court  and  the  proceeds 
applied  in  payment  of  the  debts.  In  these  proceedings  no  refer- 
ence was  made  to  the  power  under  the  will.  The  sale  of  the  home- 
stead for  such  purpose  being  invalid  without  the  power  given  by 
the  will,  and  the  executor  having  no  personal  interest  in  the  real 
estate,  it  is  held  that  such  sale  and  deed  are  valid  as  an  execu- 
tion of  the  power. 

Appeal  from  the  district  court  for  Platte  county: 
George  H.  Thomas,  Judge.    Affirmed. 

Albert  d  Wagfier,  for  appellants. 

A.  M.  Post  and  W.  N.  Hensley,  contra. 

Sedgwick,  J, 

At  the  time  of  his  death  Daniel  Schucker  was  residing 
with  his  wife  and  children  on  a  homestead  consisting  of 
80  acres  of  land,  which  it  appears  to  be  conceded  was  not 
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worth  more  than  |2,000.  He  had  no  other  real  estate,  and 
left  a  will  which  contained  this  provision:  "I  direct  that 
all  my  debts  and  the  expenses  of  administering  my  estate 
and  funeral  expenses  be  paid  out  of  my  personal  property. 
If  that  be  insufficient,  then  I  authorize  my  executor  to 
sell  so  much  of  my  real  estate  as  may  be  necessary  for  that 
purpose.  Second,  I  give  and  bequeath  to  my  wife,  Maria 
Schucker,  all  of  my  property,  both  personal  and  real, 
during  her  lifetime,  and  in  the  event  of  her  death,  I  direct 
that  the  balance  and  residue  of  my  proi)erty  be  divided 
among  my  living  children  (naming  them)."  He  left  cer- 
tain debts,  and  the  executor  of  the  will  applied  to  the 
district  court  for  license  to  sell  40  acres  of  land  to  jKiy 
the  debts  of  the  deceased.  The  license  was  duly  granted 
and  tlie  land  sold  thereunder  to  defendant  James  Cimi- 
mings.  The  sale  was  confirmed  and  deed  ordered,  which 
was  duly  executed  and  delivered.  The  plaintiffs,  w^ho  are 
the  residuary  legatees  under  the  will,  brought  this  action 
in  ejectment  to  recover  the  land.  They  were  unsuccess- 
ful in  the  district  court  and  have  appealed.  It  is  con- 
tended that  the  will  sliould  not  be  construed  to  authorize 
the  siile  of  the  homestead  to  pay  debts;  and,  second,  if  it 
should,  this  sale  was  not  made  under  the  power  given  in 
the  will,  but  under  the  statute  which  authorizes  such  sale 
(mly  when  the  debts  are  a  lien  upon  the  land,  and  that 
sucli  sale  of  the  homestead  is  therefore  void. 

1.  It  is  ur^ed  in  the  art>ument  that  the  will  is  drawn 
from  a  form  foiiiul  in  ^Maxwell's  Justice  Practice,  and  that 
the  language  was  used  inadvertently  and  without  any  in- 
tention to  charge  the  homestead  with  the  debts  of  the 
docoasod.  Several  autlioritios  are  cited  which  hold  that 
a  recital  in  tlie  will  that  the  testator  desires  to  have  all 
of  liis  debts  paid  will  not  liave  the  effect  to  authorize  the 
executor  to  sell  the  land  for  that  purpose.  It  appears 
tliat  at  the  common  hiw  the  real  estate  of  deceased  was 
not  subject  to  payment  of  his  debts,  and  courts  of  equity 
then  held  that,  if  a  will  contained  a  devise  of  real  estate 
with  a  recitation  that  the  tost.ntor  desired  to  have  hi9 
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debts  paid,  isuch  a  recitation  would  be  construed  in  equity 
to  create  a  charge  upon  the  land  for  that  purpose.  In 
this  country,  the  real  estate  of  the  deceased  being  subject 
to  the  payment  of  his  debts  by  statute,  the  recitation  in 
the  will  that  the  testator  desired  to  have  his  debts  paid,  or 
even  the  express  provision  that  his  debts  should  be  a 
charge  upon  the  real  estate,  would  be  without  effect,  be- 
cause such  expressions  in  the  will  would  add  nothing  to  the 
force  of  the  statute  and  would  therefore  be  meaningless; 
but,  if  the  real  estate  is  a  homestead  and  is  not  under  the 
statute  liable  for  the  debts  of  the  deceased,  and  the  testator 
has  no  other  real  estate,  a  provision  in  the  will  tliat  the  ex- 
ecutor shall  sell  the  real  estate  to  pay  debts  is  not  mean- 
ingless. Our  homestead  act  provides  that  the  owner  of 
the  fee  in  the  homestead  may  dispose  of  the  same  by  will 
subject  to  the  life  estate  of  the  surviving  spouse,  and  this 
was  the  effect. of  the  will  in  question.  The  manner  of 
executing  a  will  and  its  formal  parts  may  be  suggested  by 
an  approved  form,  but  the  granting  clauses  and  the  bene- 
ficiaries of  the  testator's  bounty  must  be  presumed  to 
have  been  intended  by  the  testator  as  they  appear  in  the 
instrument  itself.  La^^ers  do  not  depend  upon  forms  in. 
determining  who  shall  be  the  beneficiaries  under  the  will 
of  the  testator,  and  we  cannot  say  that  plain  and  un- 
equivocal language  like  this  was  used  inadvertently  and 
refuse  to  give  effect  to  the  will  of  the  deceased. 

2.  Neither  the  application  for  license  to  sell  this  real 
estate  nor  any  other  of  the  proceedings  in  that  behalf 
contained  any  reference  to  the  power  of  sale  in  the  will. 
For  this  reason  the  plaintiffs  contend  that  there  was  no 
intention  on  the  part  of  the  executor  to  execute  the  power, 
and  that  the  deed  is  therefore  void.  The  supreme  court 
of  the  United  States  said,  quoting  from  an  opinion  of  the 
supreme  court  of  Illinois :  "All  the  authorities  agree  that 
it  is  not  necessary  that  the  intention  to  execute  the  power 
should  appear  by  express  terms  or  recitals  in  the  instru- 
ment." Warner  v.  Connecticut  Mutual  Life  Ins,  Co.,  109 
U.  S.  357.     In  2  Perry,  Trusts  (2d  ed.)   a^c.  511c,  it  is 
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said :   "The  donee  of  a  power  may  execute  it  without  M- 
pressly  referring  to  it,  or  taking  any  notice  of  it,  pro- 
vided that  it  is  apparent  from  the  whole  instrument  that 
it  was  intended  as  an  execution  of  the  power.  ^  The  exe- 
cution of  tBe  power,  however,  must  sliow  that  it  was  in- 
tended to  be  such  execution ;  for  if  it  is  uncertain  whether 
the  act  was  intended  to  be  an  execution  of  the  power,  it 
will  not  be  construed  as  an  execution.    The  intention  to 
execute  a  power  will  sufficiently  appear:  (1)    When  there 
is  some  reference  to  the  power  in  the  instrument  of  exe- 
cution;  (2)   where  there  is  a  reference  to  the  property 
which  is  the  subject-matter  on  wliich  execution  of  the 
power  is  to  operate;  and   (3)   where  the  instrument  of 
execution  W(mld  liave  no  operation,  but  would  be  utterly 
insensible  and  absurd,  if  it  was  not  the  execution  of  a 
power.    ♦    *    *    If  the  grantor  has  no  interest  in  the  land, 
his  deed  will  be  insensible  and  mere  absurdity,  if  not 
intended  as  an  execution  of  the  power,     ♦     ♦     •     if  it 
refers  to  the  subject  matter  of  the  power,  or  describes  the 
land  over  which  his  power  extends."     Many  authorities 
are  cited  by  the  author,  and  we  have  no  doubt  of  the  cor- 
rectness of  the  rule  so  announced.    In  this  case  the  donee 
of  the  power  had  no  interest  in  the  land,  and  his  deed 
would  have  no  operation  if  it  was  not  the  execution  of  a 
power.    Indeed,  the  power  which  the  court  attempted  to 
give  him  was  precisely  the  power  which  the  will  gave  him, 
and  his  deed  as  executor  conveys  the  land  as  the  will 
authorized  him  to  do.     The  supreme  court  of  Illinois  so 
determined  this  precise  question  in  a  summary  manner 
in  Purser  v.  Short,  58  111.  477.     Plaintiff's  counsel  cites 
some  cases  which  appear  to  take  a  contrary  view;  among 
them,  Ja4j  v.  Stein,  49  Ala.  514.    The  case  was  decided  by 
a  divided  court,  one  of  the  three  judges  dissenting.    In  a 
later  case  language  was  used  by  that  court  which  indi- 
cated a  modification  of  their  views.    Matthews  v.  McDade, 

72  Ala.  377. 

For  the  reasons  stated,  the  decree  of  the  district  court 
is  right,  and  it  is  unnecessary  to  discuss  the  questions 
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that  are  raised  in  regard  to  adverse  possession  and  the 
statute  of  limitations. 

The  judgment  of  the  district  court  is 

Affiembd. 


William  B  artels  v.  State  of  Nebraska. 

Filed  May  29,  1912.    No.  17,375. 

1.  Criminal  Law:  Statute:  Constitutionality.  The  act  of  l^&t^  laws 
1907,  ch.  167  (criminal  code,  sec.  117c),  defining  poultiy  stealing 
and  providing  a  penalty  therefor,  does  not  violate  that  part  of 
section  11,  art.  Ill  of  the  constitution,  which  provides:  "No  bill 
shall  contain  more  than  one  subject,  and  the  same  shall  be  clearly 
expressed  in  its  title." 

2. :     Instructions:    Reasonable  Doubt.     An  likstructlon   in  a 

criminal  prosecution  that  the  rule  that  requir/js  proof  of  guilt 
beyond  a  reasonable  doubt  "is  not  intended  tG  aid  any  one  who 
is  in  fact  guilty  to  escape,"  and  which  intimat^o  that  an  acquittal 
must  be  justified  and  a  verdict  of  not  guilty  nr.ust  be  "authorized," 
is  erroneous  In  the  condition  of  this  record,  It  is  found  to  be 
prejudicially  erroneous. 

3.  Larceny:  Evidence.  The  evidence  is  discussed  In  the  opinion,  and  is 
found  insufficient  to  support  a  conviction. 

4. :  Poultry  Stealing:  Penalty.  Undfir  the  act  of  1907,  de- 
fining and  providing  a  penalty  for  poultry  stealing,  if  the  value 
of  the  property  stolen  is  less  than  $35,  the  penalty  as  for  a  felony 
fihould  not  be  inflicted,  except  in  cases  of  habitual  crime,  or 
when  the  act  is  accompanied  with  circumstances  of  aggravation. 

Error  to  the  district  court  for  Dakota  county:    Guy 
T.  Graves,  eTi^nGE.    Reversed. 

D,  H.  Sullivan  and  R.  E,  Evans ,  for  plaintiff  in  error. 

Grant   O.    Martin,   Attorney    General,   and   Frank   E. 
Edgerton,  contra. 

Sedgwick,  J. 

The  defendant  (plaintiff  in  error  here)  was  convicted 
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in  the  district  court  for  Dakota  county  under  cliapter  167, 
laws  1907  (criminal  code,  sec.  117c).  The  section  is  as 
follows:  "If  any  person  shall  steal  any  chickens,  dncks, 
turkeys,  geese,  pigeons,  or  guineas  of  any  value  or,  if  any 
person  shall  receive  or  buy  any  chickens,  ducks,  turkeys, 
geese,  pigeons  or  guineas,  that  sliall  have  been  stolen, 
knowing  the  same  to  have  been  stolon,  with  intent,  by 
such  receiving  or  buying,  to  defraud  the  owner;  or,  if  any 
person  shall  conceal  a  poultry  or  pigeon  thief,  knowing 
him  to  be  such;  or,  if  any  person  shall  conceal  any  chick- 
ens, ducks,  turkeys,  geese,  pigeons  or  guineas,  knowing 
the  same  to  have  been  stolen ;  every  such  person  so  offend- 
ing shall  be  imprisoned  in  the  county  jail  not  less  than  ten 
days  nor  more  than  six  months  or  in  the  state  penitentiary 
for  not  more  than  three  years  nor  less  than  one  year,  in 
the  discretion  of  the  court." 

1.  It  is  contended  that  the  act  violates  section  11,  art. 
Ill  of  the  constitution :  "No  bill  shall  contain  more  than 
one  subject,  and  the  same  sliall  be  clearly  expressed  in  its 
title."  It  is  said  that,  "if  it  is  permitted  to  stand,  it 
amends  section  119  of  the  criminal  code,  ^nd  makes  no 
reference  to  section  119,  nor  does  it  pretend  to  repeal  that 
section."  A  similar  act  is  considered  and  upheld  in  the 
recent  case  of  Wallace  v.  State,  ante,  p.  158.  That  was  a 
prosecution  for  hog  stealing  under  section  1176  of  the 
code.  Former  decisions  of  this  court  are  referred  to,  and 
tlie  discussion  and  conclusion  are  entirely  applicable  to 
the  question  here  presented. 

2.  It  is  also  contended  that  the  act  is  unconstitutional 
because  more  than  one  subject  is  contained  in  the  title 
and  in  the  act.  The  title  of  the  act  is:  "An  act  to  pro- 
vide a  penalty  for  stealing  live  poultry  or  pigeons,  for 
receiving  buying  or  concealing  live  poultry  or  pigeons, 
knowing  tlie  same  to  have  been  stolen,  and  for  concealing 
poultry  or  pigeon  thieves."  The  point  insisted  upon  ap- 
pears to  be  that  poultiy  and  pigeons  are  two  different 
subjects  of  legislation  and  cannot  be  legislated  upon  in 
the  same  act.     Poultry,  according  to  the  definition  in 
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Webster's  New  International  Dictionary  is:  "(2)  Do- 
mestic fowls  reared  for  the  table,  or  for  their  eggs  or 
feathers,  such  as  cocks  and  hens,  capons,  turkeys,  ducks 
and  geese."  Pigeons,  if  "reared  for  the  table,"  are  within 
the  definition.  The  fact  that  pigeons  are  poultry  and 
might  have  been  considered  as  included  in  that  term  will 
not  affect  the  question.  If  the  title  of  the  act  had  specif- 
ically named  other  poultry,  as  turkeys  and  geese,  it  would 
probably  not  be  contended  that  for  that  reason  the  act  is 
unconstitutional. 

3.  It  is  objected  that  the  evidence  is  not  sufficient  to 
support  the  verdict  The  witness  Frank  Phillips  testi- 
fied that  in  January  of  last  year  he  was  employed  by  the 
defendant  as  a  farm  hand,  and  that  on  the  evening  of 
about  the  25th  of  January  the  defendant  requested  the 
witness  and  one  Chester  Ream  to  go  with  him  to  the  place 
of  one  Bridenbaugli  and  steal  his  chickens;  that  they  went 
accordingly,  and  defendant  took  some  sacks  from  his 
granary  to  carry  them  in,  and  they  made  three  several 
trips,  each  time  filling  three  several  sacks,  stealing  in  all 
56  chickens;  that  they  took  the  chickens  to  the  defend- 
ant's place  and  put  them  in  an  ice  house  that  night,  where 
they  remained  until  tlie  following  night,  when  the  witness 
and  the  defendant  went  to  the  ice  house  and  cut  off  the 
tails  of  the  roosters  and  placed  them  in  the  chicken  house 
with  the  chickens  of  the  defendant;  and  the  following 
morning  the  little  boy,  about  eight  years  old,  opened  the 
chicken  house  door  and  allowed  the  chickens  to  escape; 
that  the  defendant  then  put  up  a  few  feet  of  wire  netting 
to  keep  the  chickens  from  returning  to  their  former  owner. 
The  defendant  is  a  well-to-do  farmer,  with  280  acres  of 
land  where  he  has  lived  from  15  to  20  years,  and  has  a 
family  consisting  of  his  wife  and,  at  that  time,  two  chil- 
dren, and  they  had  at  that  time  quite  a  number  of  chick- 
ens of  their  own,  at  least  several  hundred.  It  was  no 
theory  of  the  prosecution  that  the  defendant  stole  these 
chickens  because  of  gain  or  because  of  any  use  he  had  for 
them,  but  the  witnesa  testified  that  the  defendant  had 
40 
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shortly  before  that  time  bought  some  straw  of  Mr.  Bri- 
denbaugh  and  had  failed  to  get  the  straw  he  had  paid  for, 
and  he  became  very  angry  with  Mr.  Bridenbangh  and 
proposed  to  steal  these  chickens  to  "get  even  with  him." 

There  is  no  evidence  corroborating  this  testimony  of 
the  witness  Phillips,  unless  the  following  circumstances 
should  be  thought  to  support  his  testimony :  Mr.  Briden- 
bangh testified  that  a  day  or  two  after  the  chickens  were 
taken  he  was  at  the  defendant's  place  and  saw  a  large 
number  of  chickens,  two  or  three  hundred,  and  among 
them  he  saw  two  or  three  that  had  their  tails  cut  off.  He 
testified  that  he  thought  he  saw  some  of  his  chickens  there, 
but  he  did  not  pretend  to  identify  them ;  and,  being  asked, 
"And  you  take  one  of  your  roosters  and  put  him  up  be- 
sides Mr.  B  artels^  rooster  and  there  was  no  difference  in 
their  tails,  you  couldn't  hardly  tell  which  chickens  were 
yours  or  Mr.  Bartels'?  A.  All  were  Plymouth  Bock 
chickens.  Q.  All  alike  exactly?"  He  did  not  answer  this 
question.  Some  time  after  the  chickens  were  missed  by 
their  owner,  a  young  man  who  resided  in  that  neighbor- 
hood was  riding  by  the  defendant's  place,  and  he  testified 
that  he  noticed  the  defendant's  chickens  as  he  went  by, 
and  he  was  asked  this  question :  "You  may  state  whethar 
you  noticed  any  bob-tailed  roosters  there."  He  did  not 
answer  the  question  directly,  but  his  answer  would  indi- 
cate that  he  intended  to  testify  that  he  did.  On  cross- 
examination  he  was  asked:  "You  couldn't  tell  whether 
cut  with  pair  of  sheep  shears,  or  razor,  or  whether  pulled 
out?  A.  No;  so  many  there.  I  noticed  they  were  bob- 
tailed."  Another  witness  who  passed  the  place  some  five 
or  six  months  later  gave  similar  testimony. 

If  the  theory  of  the  prosecution  was  that  the  defendant 
attempted  to  remove  any  of  the  distinguisjiing  character- 
istics so  that  the  stolen- chickens  could  not  be  identified, 
tliis  testimony  would  of  course  amount  to  nothing.  It 
was  shown  without  dispute  that  the  defendant  had  upon 
his  premises  very  many  chickens  that  would  have  fully 
answered  the  description   that  these  witnesses  gave  of 
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those  they  observed.  The  evidence  of  the  witness  Phillips 
then  is  wholly  uncorroborated,  and  his  testimony  was  con- 
tradicted by  the  defendant,  the  defendant's  wife,  and  the 
witness  Chester  Ream,  the  defendant's  brother-in-law,  all 
of  whom  testified  emphatically  to  circumstances  and  con- 
ditions which,  if  true,  render  it  impossible  that  the  de- 
fendant could  have  taken  the  chickens,  as  alleged  by  this 
witness. 

This  witness  quarreled  with  defendant's  wife  about 
three  months  after  the  chickens  were  missed  and  was  dis- 
charged by  defendant.  The  defendant  and  his  wdfe  both 
testify  that  when  discharged  he  was  very  angry  and  made 
threats  that  he  would  get  even  with  defendant.  The  wit- 
ness admits  the  quarrel  and  discharge,  but  denies  the 
threats,  and  testifies  that  he  immediately  declared  the  de- 
fendant had  stolen  the  Bridenbaugh  chickens,  and  began 
thi»  prosecution  against  the  defendant.  The  defendant, 
his  wife  and  brother-in-law  all  testify  that  on  the  evening 
of  the  26th  of  January  Phillips  borrowed  defendant's 
horse,  representing  that  he  wanted  to  visit  his  sister  some 
few  miles  distant;  that  he  was  gone  nearly  the  whole  night, 
returning  about  3  o'clock  the  following  morning.  The 
defendant  testifies  that  when  he  went  to  the  stable  about 
7  o'clock  in  the  morning  Phillips  was  cleaning  the  horse, 
removing  harness  marks  which  showed  plainly  that  the 
horse  had  been  driven  hard  in  harness.  This,  Phillips 
denies,  but  he  did  not  visit  his  sister,  and  is  not  corrobo- 
rated in  his  explanation  of  his  whereabouts  during  the 
night.  Six  or  seven,  apparently  respectable,  men,  mer- 
chants and  other  business  men,  without  any  apparent  in- 
terest in  the  controversy,  testified  that  they  had  known 
the  witness  Frank  Phillips  for  many  years,  tnew  thor- 
oughly his  reputation  for  truth  and  veracity  in  the  com- 
munity where  he  lived,  and  that  it  was  bad.  This  evidence 
was  not  contradicted,  except  that  one  witness  testified 
that  some  people  said  his  reputation  for  truth  and  veracity 
was  good  and  some  said  it  was  bad.  Also  an  attempt  was 
made,  which  was  at  least  i>artially  successful,  to  impeach 


580  NEBKASKA  REPORTS.  [Vol.91 


Barteli  t.  SUte. 


the  defendant,  but  there  was  no  attempt  to  impeach  the 
defendant's  wife,  nor  the  witness  Chester  Beam.  If  the 
testimony  of  a  witness  can  be  discredited  by  impeachment, 
it  would  seem  that  the  witness  Phillips  was  effectually 
discredited. 

The  court  instructed  the  jury:  "The  jury  are  in- 
structed that  one  of  the  modes  recognized  by  law  for  im- 
peaching the  veracity  of  a  witness  is  the  introduction  of 
persons  as  witnesses  who  testify  that  they  are  acquainted 
with  tlie  general  reputation  for  truth  and  veracity  of  the 
person  sought  to  be  impeached  in  the  neighborhood  in 
which  he  resides;  and,  if  the  jury  believes  from  the  evi- 
dence in  this  case  that  the  general  reputation  of  the  wit- 
nesses Frank  Phillips  and  William  Bartels  for  truth  and 
veracity  in  the  neighborhood  where  they  reside  is  bad, 
then  the  jury  have  a  right  to  disregard  the  whole  of  their 
testimony  and .  to  treat  it  as  untrue,  except  where  it  is 
corroborated  by  other  credible  evidence  or  by  facts  and 
circumstances  proved  on  the  trial."  If  the  jury  had  ob- 
ser^^ed  this  instruction,  they  must  have  considered  the 
evidence  of  the  witness  Phillips,  wholly  uncorroborated 
and  discredited  by  impeachment  as  it  was,  insufiBcient  to 
establisli  the  guilt  of  the  defendant  beyond  a  reasonable 
doubt. 

It  seems  probable  that  the  jury  were  misled  by  the  fol- 
lowing instruction  given  by  the  court:  "The  rule  which 
clothes  every  one  accused  of  crime  with  the  presumption 
of  innocence,  and  imposes  upon  the  state  the  burden  of 
establisliing  his  guilt  beyond  a  reasonable  doubt,  is  not 
intended  to  aid  any  one  who  is  in  fact  guilty  to  escape, 
but  is  a  humane  provision  of  the  law  intended,  so  far  as 
liunian  agencies  can,  to  guard  against  the  danger  of  an 
innocent  person  being  unjustly  punished.  A  doubt,  to 
justify  an  acquittal,  must  be  reasonable,  and  it  must  arise 
from  a  candid  and  impartial  investigation  of  all  the  evi- 
dence in  the  case;  and  unless  it  is  such  that,  were  tlie 
same  kind  of  a  doubt  interposed  in  the  graver  transac- 
tions of  life,  it  would  cause  a  reasonable  and  prudent  inan 
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>aase,  it  is  insuCBcient  to  author)7,e  a  ver- 
y.     If,  after  considering  all  the  evidence, 

„ __  ...^  ^  _  _  have  an  abiding  conviction  of  the  truth 

of  the  chai^,  yon  are  satisfied  beyond  a  reasonable  doubt." 
This  was  the  only  instruction  in  which  an  attempt  was 
made  to  define  "reasonable  donbt,"  except  that  in  another 
instruction  it  is  said:  "The  state  must  establish  every 
material  allegation  in  the  information  beyond  a  reaaon- 
able  doubt,  that  is,  to  a  moral  certainty."  If  we  consider 
that  the  witness  Phillips  was  by  his  own  testimony  an 
accomplice  in  guilt,  and  that  his  evidence  is  wholly  un- 
corroborated, it  would  seem  probable  that  the  jury  by  the 
eleventh  instruction  above  quoted  were  led  to  believe  that 
there  must  be  some  special  circumstances  in  the  case  "to 
Justify  an  acquittal"  and  "authorize  a  verdict  of  not 
guilty." 

4.  The  defendant  was  sentenced  to  imprisonment  in  the 
penitentiary  for  a  period  of  not  less  than  one  year  nor 
more  than  three  years,  and  it  is  urged  that  the  sentence 
is  excessive.  The  statute  leaves  a  large  latitude  to  the 
discretion  of  the  conrt  in  fixing  the  penalty  from  ten  days 
in  the  county  jail  to  three  years  in  the  penitentiary.  The 
statute  is  a  new  one,  and  it  seems  that  tlie  legislature  con- 
sidered that  there  might  be  circumstances  under  which 
the  extreme  penalty  should  be  inflicted.  If  a  defendant 
has  prepared  himself  for  the  business  of  poultry  stealing 
and  practices  it  persistently  for  gain,  it  calls  for  more 
serious  consideration  than  does  a  first  offense  done  in 
anger  and  as  a  means  of  retaliation  for  a  real  or  supposed 
injuiy.  When  the  value  of  the  property  taken  is  less  than 
$35,  imprisonment  in  the  penitentiary  should  be  inflicted 
only  in-  cases  of  habitual  crime,  or  accompanied  with 
violence  or  breaking  or  other  circumstances  of  as^rava- 
tion.  The  punishment  in  this  case  seems  excessive.  If  the 
defendant  should  be  found  guilty,  his  offense  would  he 
regarded  rather  as  a  misdemeanor  than  a  felony.  Because 
of  this  insufBciency  of  the  evidence  and  the  erroneous  def- 
inition of  "reasonable  doubt,"  it  seems  clear  that  the  de- 
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fendant  has  not  had  such  a  trial  as  the  law  awards  to  all 
persons  accused  of  crime. 

The  judgment  of  the  district  court  is  reversed  and  the 
cause  remanded. 

BXTEBSED. 

Letton  and  BosB,  JJ.,  dissent 


Frank  Keenan,  appellant,  v.  Joseph  Sic,  appbllbb. 

FnxD  Mat  29,  1912.    No.  16,636. 

Pleading:  Judgment  on  the  Pleadings.  In  an  action  of  replevin,  tlie 
defendant  pleaded  title  in  himself.  The  epecific  aUegations  and 
admissions  in  the  reply  were  inconsistent  with  the  claim  and 
ownership  set  forth  in  the  petition.  Held,  That  the  motion  of  de- 
fendant for  Judgment  on  the  pleadings  was  properly  sustained. 

Appeal  from  the  district  court  for  Boone  county: 
James  R.  Hanna,  Judge.    Affirmed. 

James  B.  Swain  and  H,  O.  Vail,  for  appellant 

A.  E.  Oarten,  contra. 

Hameb,  J. 

This  is  an  action  of  replevin.  The  plaintiff,  Frank 
Keenan,  who  is  the  appellant  in  this  court,  says  In  his 
I>etition  that  he  is  the  owner  and  entitled  to  the  immediate 
possession  of  a  two-thirds  interest  in  and  to  about  30 
acres  of  wheat  now  in  the  shock  or  stack  on  the  S.  E.  J 
of  17-19-8,  in  Boone  county,  Nebraska,  of  the  value  of 
§5500;  that  the  defendant  wrongfully  and  unlawfully  de- 
tains said  goods  and  chattels  from  the  possession  of  the 
plaintiff,  and  has  detained  the  same  for  the  space  of  ten 
days,  to  plaintiff's  damage  in  the  sum  of  ?50.  The  prayer 
is  for  judgment  that  the  defendant  return  the  property  to 
the  plaintiff  and  for  damages,  or  for  f550,  the  value  of 
the  property  in  case  a  return  cannot  be  had. 
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The  defendant  answered,  first,  by  a  general  denial ;  and, 
second,  that  on  the  11th  day  of  January,  1909,  he,  the  said 
defendant,  entered  into  a  contract  to  purchase  the  land 
upon  which  wheat  was  then  growing,  being  the  land  de- 
scribed in  plaintiff's  petition;  that  this  contrajct  was 
made  with  the  plaintiff  and  others  who  were  the  owners 
of  said  land,  and  that  said  contract  was  in  writing,  and 
that  said  writing  made  no  reservatiua  of  said  wheat,  or 
any  part  thereof,  and  that  on  or  about  March,  1909,  the 
defendant  entered  into  possession  of  said  premises  under 
and  by  virtue  of  said  agreement  For  his  third  defense, 
the  defendant  answered  that  on  the  22d  day  of  January, 
1909,  the  plaintiff  and  others,  as  owners  of  the  land  men- 
tioned in  the  plaintiff's  petition,  executed  and  delivered 
to  the  defendant  a  deed  of  general  warranty,  without  any 
reservation  of  said  wheat  then  growing  on  said  land,  by 
the  terms  of  which  the  plaintiff,  Frank  Eeenan,  conveyed 
to  the  defendant  all  interest  in  said  land,  without  any 
reservation  whatever;  that  said  deed  was  dulv  delivered 
to  the  defendant  on  or  about  the  17th  of  March,  1909, 
and  was  duly  recorded  in  the  records  of  Boone  county; 
that  in  said  deed  the  plaintiff,  Frank  Keenan,  together 
with  other  grantors,  covenanted  that  said  land  was  free 
from  incumbrance,  except  as  to  one  mortgage  of  $700,  and 
warranted  said  title  against  any  other  incumbrance,  and 
covenanted  to  defend  the  title  of  said  land  against  th^ 
claims  of  any  person  whatsoever,  with  no  reservation  as  to 
said  growing  wheat  on  said  land.  Fourth.  It  is  alleged 
that  said  wheat  was  not  reserved  by  the  plaintiff,  but 
was  delivered  over  to  the  defendant,  and  is  his  sole  and 
separate  property.  Fifth.  The  defendant  alleges  the 
value  of  said  wheat  is  about  |600.  It  is  also  alleged  in 
said  answer  that,  by  reason  of  the  replevin  and  the  de- 
fendant's interruption  of  possession,  he  has  been  dam- 
aged in  the  sum  of  $200^  no  part  of  which  has  been  paid. 
The  defendant  prays  judgment  against  the  plaintiff  for 
the  property  replevied  and  for  its  return  to  the  defendant 
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or,  if  the  same  cannot  be  returned,  for  the  value  thereof 
in  the  sum  of  |G00  and  for  damages  in  the  sum  of  SiiOO. 

The  reply  admits  tlie  allegations  in  the  answer  to  the 
effect  that  defendant  entered  into  a  written  ct)ntract  for 
the  purchase  of  the  land  upon  which  the  wheat  in  con- 
troversy was  grown,  and  that  the  owners  of  said  land 
after  tlie  execution  of  the  contract  executed  and  deliven^ 
a  deed  to  Siiid  land  to  the  defendant,  and  tliat  there  was 
no  special  reservation  of  the  wheat  in  controversy  in  said 
contract  or  deed,  but  tliat  siiid  wheat  was  specially  re- 
served by  the  plaintiff  and  tlie  owners  of  said  land  by 
parol,  both  at  the  time  the  contract  of  sale  was  execut-ed 
and  the  deed,  and  tliat  the  defendant  agi'eed  at  said  times 
that  said  wheat  should  be  reserved  to  the  plaintiff.  It  is 
also  alleged  in  the  said  reply  that  the  defendant  agreed 
that  he  would  settle  with  the  plaintiff  for  said  wheat. 
In  the  second  paragraph  of  his  reply,  the  plaintiff  alleges 
that  he  told  a  tliird  party,  who  was  transacting  the  busi- 
ness of  the  sale,  that  the.  wheat  must  be  reserved  to  him, 
and  that  said  third  party  by  a  mistake  failed 'to  put  a 
reservation  of  that  kind  in  the  contract  and  deed.  It  is 
further  alleged  in  said  reply  that  the  plaintiff  had  tlie 
land  on  which  the  wheat  was  grown  rented  for  the  year 
1909,  and  for  several  years  before  that,  and  that  his  in- 
terest in  said  wheat  was  acquired  by  virtue  of  a  lease, 
which  was  oral,  and  which  was  made  with  the  adminis- 
trator of  the  estate  of  ]\fargaret  Keenan,  deceased,  and 
that  said  lease  was  in  full  force  and  effect  at  the  time  of 
the  sale  of  said  land,  and  the  plaintiff  delivered  x)ossession 
of  the  same  with  the  understandiug  and  agreement  that 
he  was  to  be  paid  for  his  wheat  or  that  ho  could  harvest 
the  same. 

On  these  pleadings  the  defendant,  Joseph  Sic,  moved 
for  judgment,  because  no  cause  of  action  is  stated,  and 
because  the  pleadings  construed  together  constitute  no 
cause  of  action.  This  motion  was  sustained,  and  the 
court  found  at  the  time  the  cause  of  action  was  commenced 
the  right  of  property  and  the  right  of  possession  in  the 
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property  were  in  tlie  defeodant,  Joseph  Sic,  and  that  the 
value  of  the  property  was  |350.  Judgment  was  rendered 
in  favor  of  the  defendant,  that  he  was  the  owner  of  the 
right  of  property  and  the  right  of  possession,  and  that 
he  have  a  return  of  said  property  or  its  value  in  the  sum 
of  $350,  and  that  he  recover  his  costs.  No  testimony  waa 
taken,  and  the  judgment  rests  upon  the  pleadings  and 
motion  in  the  case. 

The  plaintiff  contends  that  parol  testimony  fs  admlEh 
sible  to  prove  that  growing  crops  may  t>e  severed  from  a 
transfer  of  real  estate  by  deed.  It  is  said  that  this  ques- 
tion was  involved  in  the  recent  case  of  Cooper  v.  Kennedy, 
86  Neh.  119. 

The  petition  is  an  ordinary  petition  in  replevin,  and 
states  conclusions  sufficient,  when  accompanied  by  the 
statutory  affidavit,  to  justify  the  issuance  of  the  writ  of 
replevin,  but  the  pleadings  which  come  after  the  petition, 
and  which  modify  it,  attempt  to  detail  the  facta  upon 
which  both  the  plaintiff  and  defendant  rely,  and  they 
were  construed  together  by  the  district  court  when  it  sns- 
tained  the  motion,  and  the  question  submitted  to  this 
court  is  whether  the  construction  adopted  by  the  district 
court  is  right.  The  statement  in  reply,  which  admits 
the  allegations  in  the  answer  concerning  the  making  of 
a  written  contract  for  the  purchase  of  the  land  by  the 
defendant  from  the  plaintiff  and  others  upon  which  the 
wheat  in  controversy  was  grown,  and  that  the  oivners  of 
the  land  after  the  execution  of  the  contr.ict  executed  and 
delivered  a  deed  to  said  land  to  the  defendant  whereby 
said  land  was  conveyed  to  the  defendant,  and  that  there 
was  no  special  reservation  of  the  said  wheat  in  contro- 
versy contained  in  said  contract  or  said  deed,  but  that 
said  wheat  was  specially  reserved  by  the  plaintiff  and  the 
owners  of  said  land  by  pnrol,  both  at  the  time  the  con- 
tract of  purchase  and  the  deed  were  executed  and  de- 
livered, and  that  the  defendant  agreed  at  said  times  that 
eaid  wheat  should  be  reserved  to  the  plaintiff,  states  a. 
good  cause  of  action  if  it  stood  alone;  but,  nnfortnnately, 
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that  statement  does  not  stand  alone^  bnt  is  immediatdy 
coupled;  with  and  followed  by  the  statement  that  the  de- 
fendant agreed  that  he  wonld  settle  with  the  plaintiff  for 
such  wheat  If  he  did,  then  it  is  the  duty  of  the  defend- 
ant to  settle  with  the  plaintiff  for  the  wheat  by  paying 
him  for  it,  but  the  wheat  itself  belongs  to  the  defendant 
The  defendant  owns  the  wheat,  but  he  owes  the  plaintiff 
for  it,  although  it  does  not  appear  how  much,  all  of  which 
leaves  an  uncertainty  in  the  mind  concerning  the  truth 
of  any  fact  claimed  to  be  agreed  upon  between  the  plain- 
tiff and  defendant.  This  uncertainty  is  further  increased 
by  the  next  statement,  that  the  plaintiff  told  a  third  party 
who  was  transacting  the  business  of  the  sale  that  the 
wheat  must  be  reserved  to  him  (the  plaintiff),  but  that 
said  third  party  by  mistake  failed  to  put  the  reservation 
in  the  contract  and  deed.  This  is  followed  by  still  an- 
other statement  to  the  effect  that  the  plaintiff  delivered 
possession  of  the  land,  with  the  understanding  and  agree- 
ment that  he  was  to  be  paid  for  his  wheat  or  that  he  could 
harvest  the  same.  As  the  plaintiff  did  not  harvest  the 
wheat,  he  seems  to  have  elected  that  he  would  be  paid  for 
it  In  that  event  the  defendant  would  seem  to  owe  the 
plaintiff  for  the  wheat,  and  the  plaintiff  might  bring  his 
action  against  the  defendant  for  the  value  of  the  wheat, 
but  certainly  not  for  the  possession  of  the  wheat  itself. 

While  the  plaintiff  would  have  the  right  to  prove  that 
the  reservation  of  the  wheat  was  made  by  parol  (under 
the  opinion  in  Cooper  v.  Kennedy ,  86  Neb.  119),  this  does 
not  excuse  him  from  stating  a  cause  of  action,  and  this 
he  seems  to  have  failed  to  do.  He  started  with  an  action 
of  replevin.  Of  necessity  that  action  depended  upon  his 
right  of  ownership  and  possession.  He  is  obliged  to  stay 
with  his  original  action  as  he  started  out  with  it  He 
cannot  exchange  it  for  some  other  form  of  action*  "The 
ultimate  question  to  be  determined  in  a  civil  action  is, 
whether  the  public  force  shall  be  used  in  behalf  of  one 
party  to  compel  some  act  or  forbearance  on  the  part  of 
the  other;  that  is^  whether  one  party  has  a  right  of  action 
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against  the  other^  and  at  every  stage  of  the  action,  what- 
ever the  state  of  the  pleadings^  an  inquiry  whether  the 
pleadings,  as  they  stand,  will  warrant  such  interposition 
is  both  pertinent  and  impending/'  Phillips,  Code  Plead- 
ing, sec.  35.  "A  pleading  should  be  construed  with  refer- 
ence to  the  general  theory  ui)on  which  it  proceeds;  and  a 
pleading  should  not  be  uncertain  as  to  which  of  two  or 
more  theories  is  relied  upon.''  Phillips,  Code  Pleading; 
sec.  354.  First  Nat.  Bank  v.  Root,  107  Ind.  224.  The 
plaintiff  should  be  required  to  state  specifically  what  he 
denies.  Williams  v.  Evans,  6  Neb.  216.  One  will  not  be 
allowed  to  plead  inconsistent  defenses.  Shellenharger  v. 
Biser,  5  Neb.  195;  School  District  No:  27  v.  Holmes,  16 
Neb.  486 ;  Columbia  Nat.  Bank  v.  German  Nat.  Bank,  56 
Neb.  803;  OaJces  v.  Ziemer,  61  Neb.  6.  It  would  seem 
that  the  reply  should  be  consistent  with  the  petition.  It 
is  not 

The  question  is  not  presented  as.  to  whether  the  plain- 
tiff could  replevin  a  two-thirds  interest  in  30  acres  of 
wheat  in  the  shock  or  stack,  and  we  do  not  decide  it 

The  motion  for  judgment  was  properly  sustained  by 
the  district  court 

Affirmed. 


Walter  O.  Shults,  appellee,  v.  Chicago,  Burlington 
&  QuiNOY  Eailway  Company,  appellant. 

Filed  Mat  29,  1912.    No.  17,132. 

1.  Bailroads:  Licensee:    Dxttt  of  Licensor.    "Where  one  enters  upon 

the  premises  of  another  with  his  consent,  but  without  any  in- 
vitation, and  not  in  the  discharge  of  any  public  or  private  duty, 
he  is  a  bare  licensee,  and  the  occupier  of  the  premises  owes  no 
duty  to  him  as  long  as  no  wanton  or  wilful  injury  is  inflicted 
upon  him  by  the  licensor  or  his  servants."  Chesley  v.  Rocheford 
d  Oould,  4  Neb.  (Unof.)  768,  followed  and  approved. 

2.  Appeal:  Revbbbal.    The  evidence  in  this  case  examined,  and  found 

not  to  be  materially  different  from  that  taken  at  the  former  trial. 
^    BhulU  V.  Chicago,  B.  d  Q.  R.  Co.,  83  Neb.  272.    The  principle 
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therein  announced  that  the  plaintiff  is  a  bare  licensee,  and  that 
the  occupier  of  the  premises  owes  no  duty  to  him  as  long  as  no 
wanton  or  wilful  injury  is  inflicted  upon  him  by  the  licensor  or 
his  servants,  is  declared  to  be  applicable  to  thid  case  and  re- 
quires the  reversal  of  the  Judgment  of  the  district  court, 

3.  Railroads:  Injury  to  Licensee:  Liability  of  Licensor.  Where 
the  plaintiff,  without  the  knowledge  of  the  train  crew,  but  with 
the  knowledge  and  consent  of  the  yardmaster  of  the  defendant 
railroad  company,  went  upon  the  freight  yards  of  said  company 
in  the  night  time,  and  while  he  was  there  entered  one  of .  its 
emigrant  cars  for  private  business  of  his  own  with  the  occupants 
thereof,  who  were  moving  from  one  Nebraska  town  to  another, 
was  injured  during  the  time  that  the  said  car  was  being  weighed 
and  switched  in  the  usual  manner,  held^  that  he  was  a  bare 
licensee,  and  that  the  defendant  railroad  company  owed  him  no 
duty  as  long  as  no  wanton  or  wilful  injury  was  inflicted  upon 
him  by  the  servants  of  the  company. 

Appeal  from  the  district  court  for  Lancaster  county: 
Albeht  J.  Cornish,  Judge.    Reversed. 

James  E.  Kclhy  and  Byron  Clark,  for  appellant 
Shepherd  d  Ripley,  contra. 

Hamer,  J. 

As  damages  for  a  personal  injury,  the  plaintiff  re- 
covered a  judgment  in  the  district  court  for  Lancaster 
county  against  the  Chicago,  Burlington  &  Quincy  Railway 
Company  for  fl,000  and  costs.  The  railroad  company 
has  appealed.  This  is  the  second  appeal.  Shiilts  t?.  Chi- 
cago, li.  &  Q.  R.  Co,,  83  Neb.  272,  contains  the  opinion 
of  tins  court  on  the  former  appeal. 

On  private  business  of  his  own,  tlie  plaintiff  went  dn\m 
into  the  freight  yards  of  the  defendant  railroad  company 
at  Lincoln  on  February  28,  1906,  and  visited  his  two 
cousins,  named  Kimball,  who  were  moving  from  Palmyra, 
Nebraska,  to  York,  Nebraska,  in  an  emigrant  car.  In 
one  end  of  their  car  they  had  furniture  and  in  the  other 
end  of  the  car  they  had  five  horses  and  three  mules.  They 
had  attempted  to  build  a  fence  about  the  horses  and 
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mules.  The  horses  and  mules  were  in  the  south  end  of 
the  car.  They  stood  crosswise  in  the  car,  and  were  tied 
up  to  the  side  of  it.  There  was  a  partition  between  the 
horses  and  mules  and  the  empty  space  which  was  between 
the  two  doors  of  the  car.  When  the  plaintiff  reached  the 
car  he  found  his  cousins  occupying  this  space.  The  plain- 
tiff seems  to  have  noticed  the  partition,  and  he  remarked 
t#  one  of  his  cousins  that  "if  he  was  going  to  sleep  there 
it  should  be  pretty  solid,  because  if  they  chugged  the  car 
the  car  might  accidentally  throw  them  (the  horses  and 
mules)  on  him."  When  the  plaintiff  was  going  down  to 
the  freight  yard  where  his  cousins  were,  the  testimony 
shows  that  the  yardmaster  told  him  that  the  particular 
car  in  which  his  cousins  were  had  not  been  weighed  yet, 
that  it  was  on  the  "6X"  track.  The  "6X"  track  was  the 
"scale  track."  There  is  testimony  that  the  yardmaster 
told  him  that  it  was. a  dangerous  place  for  any  one  to  be 
wandering  about.  It  was  between  8  and  9  o'clock,  and  a 
dark  night.  The  plaintiff  says  it  was  a  dangerous  place 
to  go  at  night.  He  was  shown  the  way  to  the  car  and  got 
into  it.  It  stood  in  the  yards  which  were  used  exclusively 
for  the  business  of  the  railroad  company,  and  it  was  on 
the  scale  track  in  a  string  of  cars  which  were  being 
weighed.  The  members  of  the  train  crew  testified  at  the 
trial  that,  while  handling  and  weighing  the  cars  which 
caused  the  injury,  the  work  was  done  in  the  usual  man- 
ner, and  that  no  greater  speed  and  no  more  bumping  of 
cara  occurred  than  was  usual  when  the  cars  were  being 
weighed.  While  it  is  contended  by  counsel  for  the  rail- 
road company  that  the  public  were  not  permitted  to  go 
to  this  yard,  it  is  in  evidence  that  there  was  no  fence 
around  the  part  of  the  yard  where  the  car  stood  and  where 
the  injury  occurred,  and  there  were  occasional  passen- 
gers who  got  on  and  off  of  some  of  the  freiglit  trains  that 
stopped  in  that  neighborhood;  and  there  was  a  small 
lunch  counter  in  the  vicinity,  where  the  employees  of  the 
railroad  company  and  a  few  passengers  who  rode  on  a 
part  of  the  freight  trains  ate  their  meals.    The  conductor 
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or  other  employees  of  the  railroad  company  directed  such 
passengers  as  came  there  on  trains  to  the  foot  of  the 
stairway  which  led  out  of  the  freight  yards  to  the  top  of 
the  "C  street  viaduct.  The  locality  was  not  so  much 
frequented  by  passengers  or  by  the  public  that  the  em- 
ployees operating  the  defendant's  trains  and  switch  en- 
gines could  reasonably  expect  some  one  to  be  there  at 
any  time.  There  is  no  evidence  that  passengers  board^ 
the  train  or  left  it  while  it  was  standing  on  the  scale 
track,  and  that  track  was  used  expressly  by  the  company 
and  for  the  purpose  of  weighing  freight  cars  and  switch- 
ing them.  It  is  common  knowledge  that  it  requires  no 
great  jolt  to  throw  horses  and  mules  off  their  feet  when 
they  are  confined  in  a  freight  car,  and  if  the  partition 
was  only  constructed  of  pine  boards  or  pine  lumber,  as 
seems  to  be  shown  by  the  evidence,  then  it  would  be 
crushed  and  broken  to  pieces  if  the  ^horses  and  mules,  or 
a  part  of  them,  fell  against  it  or  fell  down  upon  it,  and 
the  plaintiff  in  such  event  would  quite  likely  be  injured, 
although  the  employees  of  the  defendant  might  exercise 
reasonable  care. 

The  plaintiff  had  been  in  the  car  only  15  or  20  minut«? 
when  the  accident  happened  that  resulted  in  his  injury. 
He  testified  that  he  did  not  know  whether  the  car  stood 
on  the  scale  track  or  not.  He  also  testified  that  he  wbb 
uncertain  whether  the  jolt  came  from  an  engine  or  from 
another  car.  It  is  uncertain  whether  the  particular  csir 
was  driven  against  another.  When  the  jolt  came  tlie 
partition  between  the  horses  and  mules  and  the  empty 
space  was  broken  down,  and  one  of  the  mules  fell 
"square  on  the  side"  and  on  top  of  the  plaintiff.  The 
plaintiff  seems  to  liave  been  injured  and  was  not  able  to 
go  to  work  at  his  old  employment. 

The  injury  occurred  in  the  freight  yards  of  the  com- 
pany near  the  viaduct  on  "O"  street.  It  seems  that  the 
jolt  occurred  while  the  railroad  people  were  weighing 
tlieir  cars.  They  would  take  the  car  up  on  to  a  **hurap" 
in  the  track  3 J  feet  high,  or  a  little  more,  the  car  would 
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be  let  down,  and  would  run  across  automatic  scales  which 
weighed  the  car  as  it  went  across.  The  cars  seem  to  have 
been  bumped  together  for  the  purpose  of  coupling  them, 
but  it  is  uncertain  just  how  the  injury  occurred.  The  car 
in  question  seems  to  have  received  the  customary  "bump," 
OP  was  bumped  against  another  car.  The  safety  of  the 
plaintiff  depended  upon  the  force  of  the  "bump"  and 
whether  the  partition  was  strong  enough  to  resist  such 
force.  The  plaintiff  was  familiar  with  the  yards.  He 
knew  where  the  switch  shanty,  the  scale  track  and  the 
scales  were.  T\Tien  the  plaintiff  went  into  the  freight 
yards  and  entered  the  car  with  his  cousins,  he  knew  that 
he  was  taking  some  risk,  because  he  knew  that  he  was 
in  a  car  where  there  ^ere  5  horses  and  3  mules,  and  that 
if  the  fence  broke  by  reason  of  a  car  or  an  engine  coming 
in  contact  with  the  car  that  he  occupied,  or  because  the 
car  he  occupied  came  in  contact  with  another,  then  the 
mules  and  horses  might  be  precipitated  upon  him  unless 
the  partition  w^as  strong  enough  to  sustain  their  weight. 
He  saw  the  partition  and  knew  it  was  made  of  pine. 

The  plaintiff  testified  that  there  were  cars  on  the  track 
on  each  side  of  this  car,  that  is,  both  north  and  south  of 
it.  The  testimony  of  William  G.  Kimball,  one  of  the 
cousins,  is  to  the  effect  that  there  were  cars  both  to  the 
north  and  south  of  this  car,  and  coupled  to  it  He 
does  not  know  whether  there  was  an  engine  on  it 
at  either  end  or  not.  He  testified  that  he  and  his 
brother  built  the  partition  out  of  pine  lumber.  He  does 
not  describe  this  partition  in  detail.  It  may  have  been 
a  flimsy  affair  and  without  much  power  of  resistance. 
Marthenson,  one  of  the  switchmen,  testified,  as  shown  by 
the  abstract:  "The  pieces  of  the  partition  in  the  car,  I 
took  out;  they  were  broken  all  to  pieces.  The  fiber  of 
the  lumber  was  not  strong;  it  was  pine  lumber."  From 
this  statement  it  would  seem  that  the  lumber  was  brittle, 
easily  broken,  and  probably  had  very  little  power  of  re- 
sistance. 

E.  J.  Spratt  testified:    "I  remember  handling  four  or 
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five  emigrant  cars,  and  I  believe  they  said  a  man  got  hurt 
in  one  of  them.  I  remember  one  of  the  cars  we  had  been 
handling  was  taken  back  to  the  yard  office  in  order  to 
take  the  man  out;  that  was  one  of  the  string  that  we  had 
been  handling,  yes,  sir,  just  before  that.  Just  before  they 
came  to  take  the  car  to  tlie  yard  office  we  had  been  running 
them  over  the  bump,  the  scale  track,  over  the  scales.  I 
was  car  catcher — got  on  top  of  them  to  hold  them,  with 
brakes;  after  they  had  been  cut  off  from  the  engine  and 
came  over  the  scales;  I  got  them  and  held  them  as  near 
as  I  could  a  car  or  two  lengths  from  the  scales;  I  cannot 
just  say  how  many  were  in  that  string,  something  like  15 
or  16  cars.  The  engine  was  south  of  the  scales  and  the 
cars  were  north  of  the  engine.  Johnnie  Ferguson  was 
cutting  them  off  before  they  went  to  the  scales."  This 
witness  testified:  "In  letting  that  car  over  the  scales  and 
down  to  the  incline  there  was  no  unusual  movement  of  the 
car.  I  don't  think  we  had  to  bump  it  any  more  than  the 
rest«  we  had  to  bump  it  to  make  Jihe  coupling.  The  car, 
after  it  gets  weighed,  runs  about  two  car-lengths  before 
it' hits  the  others.  The  car  has  to  go  across  the  scales 
slowly.  I  rode  the  first  car  down  and  held  it  and  let  the 
rest  couple  on.  The  ordinary  method,  the  usual,  every- 
day method  of  doing  that  was  just  as  we  did  it.  I  had 
been  doing  that  for  some  time,  had  been  working  in  the 
yards  of  nights  for  four  years." 

John  Jolmson  testified:  "I  remember  the  occasion  of 
a  man,  Mr.  Shults,  getting  hurt  in  the  yards  there  in  one 
of  the  cars  about  that  time.  ♦  ♦  ♦  i  know  about  the 
car  being  taken  out  of  tlie  string  we  had  been  handling. 
We  had  just  weighed  them.  The  engine  was  south  of  the 
scales,  the  cars  north  from  the  engine.  We  had  about  15 
or  18  cars.  The  engine  pushed  the  car  slowly  up  the  in- 
cline and  then  the  car  was  cut  loose  and  weighed.  ♦  ♦  ♦ 
After  they  pass  over  the  scale  a  man  gets  on  top  of  the 
first  one  that  goes  over  and  sets  the  brake  and  keeps  them 
moving.  You  know  you  let  them  run  about  a  car-length 
from  the  scales  and  tlien  stop  them  until  the  next  car 
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comes  along  down ;  they  bump  against  each  other  as  they 
come  down  off  tl)e  scales  in  order  to  coujrfe  them  to- 
gether, and  then  extend  on  down  north  on  the  track. 
*  *  *  The  whole  string,  including  the  emigrant  cars, 
were  let  down  over  the  scales  that  night  slow  in  order  to 
weigh  them.  You  can't  let  them  go  fast  over  the  scales 
because  tliey  won^t  weigh.  There  was  no  one  of  the  cars 
that  went  dow^n  over  the  scales  fast  that  night  that  I 
remember  of.  They  come  together  with  a  bump  after  they 
go  over  the  scales  in  order  to  couple  them.  From  the 
time  they  are  let  loose  until  they  bump  another  car  is 
about  two  car-lengths  or  three  car-lengths.  They  do  not 
go  over  the  scales  fast.  There  was  no  time  that  evening 
when  the  engine  pushed  a  car  over  and  forced  it  against 
the  others.  After  we  got  through  weighing  we  took  the 
engine  and  coupled  onto  them.  After  the  whole  string 
is  weighed  we  throw  the  switch  and  go  down  with  the 
engine,  couple  them  up,  and  pull  them  back  past  the 
scales.  We  left  them  on  the  side  track.  I  had  five  or  six 
cars  of  emigrants." 

He  went  into  the  yards  after  he  had  been  warned  that 
there  was  danger.  He  knew  the  conditions  by  which  he 
was  surrounded.  He  knew  that  the  car  was  yet  to  be 
weighed.  He  saw  the  partition  that  separated  the  horses 
and  mules  from  him  and  from  the  place  he  was  compelled 
to  occupy,  and  he  must  have  known  that  he  was  more  or 
less  in  danger  because  the  partition  was  likely  to  be 
broken  down  by  the  horses  and  mules,  or  a  part  of  them, 
falling  against  it  or  upon  it,  if  another  car  or  an  engine 
should  strike  this  particular  car,  or  if  this  car  should  be 
struck  by  another.  He  saw  the  fence  and  had  an  oppor- 
tunity to  estimate  its  strength  when  he  looked  at  it,  and 
knew  it  might  be  broken  down.  It  was  necessary  to  use 
some  force  to  couple  the  cars  together.  In  any  event  that 
is  the  way  the  employees  of  the  company  did  the  work. 
The  railroad  company  had  no  contract  of  any  kind  with 
the  plaintiff.  He  was  not  in  their  employ.  They  were 
not  carrying  him  as  a  passenger.  Was  the  railroad  com- 
41 
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pany  bound  to  handle  the  car  in  which  the  plaintiff  was 
visiting  his  cousins  in  any  manner* different  from  the 
other  cars  which  they  were  weighing?  The  other  cars 
were  taken  up  to  the  top  of  the  "hump"  on  the  "scale 
track,"  and  they  were  then  passed  slowly  down  over  the 
automatic  scales  so  that  they  might  be  weighed  as  they 
passed  over  them.  They  would  run  a  short  distance  below 
the  "hump."  Then  each  car  was  "bumped"  into  from 
time  to  time  as  the  care  were  coupled  together,  or  it  was 
bumped  against  another  car.  Was  it  the  duty  of  this 
company  to  refrain  from  bumping  this  particular  car  be- 
cause the  plaintiff  was  in  it?  The  plaintiff  was  hurt  be- 
cause he  occupied  an  unsafe  place  after  he  had  been 
warned  of  the  danger  aiid  had  observed  and  mentioned  it, 
and  while  the  company  seem  to  have  been  handling  their 
freight  cars,  including  this  particular  one,  in  the  usual 
way.  There  is  no  evidence  that  the  train  crew  knew  he 
was  in  the  car  at  the  time  they  weighed  it. 

The  freight  yards  or  switch  yards,  as  they  are  some  of 
the  time  designated,  were  not  fenced.  There  was  no  w^ay 
to  prevent  tlie  public  from  going  to  the  place  where  the 
car  was  found.  The  plaintiff  went  into  the  yards  by  the 
consent  of  the  company's  servants,  and  he  was  therefore 
not  a  trespasser.  Tlie  car  occupied  was  driven  against 
another  car,  or  anotlier  car  was  driven  against  it,  so  that 
the  animals  broke  loose  from  their  head  fastenings  and 
fell  against  the  partition  and  broke  it  down,  and  so  the 
plaintiff  was  injured. 

The  court  said  in  the  former  case:  "Viewed  in  the  light 
most  favorable  to  plaintiff,  it  (the  testimony)  establishes 
the  fact  that  when  he  entered  the  yards  of  the  defendant, 
and  at  tbe  time  he  was  injured,  he  w'as  a  bare  licensee. 
He  was  not  there  as  a  passenger  or  servant,  nor  under 
any  contractual  relation  Avith  the  defendant,  but  had  been 
pemiitted  to  enter  u|)on  tlie  premises  for  his  owti  interest, 
convenience  or  gratification.  In  such  a  case  the  authori- 
ties substantiallv  all  jsav  that  the  rule  is  well  settled  that 
an  owner  of  premises  owes  to  a  licensee  no  duty  as  to  the 
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condition  of  Buch  premises,  unless  imposed  by  statute, 
save  tiiat  he  should  not  knowingly  let  him  run  upon  a 
hidden  peril,  or  wantonly  or  willingly  cause  him  harm; 
that  the  licensee  enters  upon  the  premises  at  his  own 
risk,  and  enjoys  the  license  subject  to  its  concomitant 
I)erils."  In  Chesley  v.  Rocheford  &  Goiddy  4  Neb.  (Unof.) 
768,  it  is  held:  "Where  one  enters  upon  the  premises 
of  another  with  his  consent,  but  without  an  invitation, 
and  not  in  the  discliarge  of  any  public  or  private  duty, 
he  is  a  bare  licensee,  and  the  occupier  of  the  premises 
owes  no  duty  to  him  as  long  as  no  wanton  or  wilful  injury 
is  inflicted  upon  him  by  the  licensor  or  his  servants." 

The  evidence  in  this  case  seems  to  be  almost  identical 
with  that  taken  at  the  former  trial.  We  think  that  the 
principle  announced  by  this  court  at  the  former  hearing 
disposes  of  this  case.  The  rule  laid  down  at  the  former 
hearing  and  in  Chesley  v.  Rocheford  d  Gould,  supra, 
compels  us  to  hold  that  the  plaintiff  was  a  licensee,  and 
was  entitled  to  such  protection  only  as  the  company  could 
conveniently  give  him  under  the  circumstances,  and  with- 
out a  special  effort  made  on  his  behalf,  and  there  was  no 
negligence  upon  the  part  of  the  company "  unless  it  wil- 
fully and  needlessly  caused  tlie  partition  to  be  broken 
down  by  the  application  of  excessive  and  unnecessary 
force  in  weighing  or  handling  the  car,  and  thereby 
caused  the  animals  in  it,  or  at  least  one  of  them,  to  fall 
upon  the  plaintiff.  And  of  this  there  seems  to  be  no  evi- 
dence. The  plaintiff  voluntarily  took  the  risk,  and  the 
evidence  is  insufficient  to  sustain  the  verdict  rendered. 
The  defendant  moved  for  a  directed  verdict  against  the 
l)laintiff.    This  motion  should  have  been  sustained. 

The  judgment  of  the  district  court  is 

Reversed. 

Sedgwick,  J.,  concurs  in  conclusion. 
Reese,  C.  J.,  dissents. 
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Abraham  L.  Da  vies,  appellee,  v.  Chables  K.  Davibs, 

appellant. 

Piled  June  12,  1912.    No.  16,737. 

Appeals  CoNFLTCTiNo  Evidence.  Where  a  cause  Is  submitted  to  a  trial 
Jury  under  the  issues  formed  by  the  pleadings  upon  conflicting 
evidence,  the  verdict  will  not  ordinarily  be  set  aside. 

Appeal  from  the  district  court  for  Buffalo  county: 
BuuNO  O.  riosTETLER,  JuDGE.    Affirmed. 

John  A.  Miller  and  Martin  d  Bockes,  for  appellant. 

Frank  E.  Beevian,  contra. 

Reese,  C.  J. 

This  action  was  ccTmmenced  in  the  county  court  of 
Buffalo  county,  where  plaintiff  sued  for  the  sum  of 
1443.33.  The  cause  was  appealed  to  the  district  court, 
where  a  jury  trial  was  had,  resulting  in  a  verdict  in 
favor  of  plaintiff  for  $375,  from  which  the  sum  of  $15 
was  remitted,  Avhen  judgment  was  rendered  for  $360. 
Defendant  appeals. 

Plaintiff  and  defendant  are  brothers,  and  the  apparent 
feeling  of  animosity  existing  between  them  is  to  be  much 
deplored.  Tlie  testimony  of  both  was  taken  upon  the  trial 
aiid  abounds  in  contradictions  and  disputes  on  almost 
every  material  element  in  the  case.  The  petition  is  of 
considerable  length,  and  cannot  be  set  out  here  in  full, 
but  may  be  summarized  as  follows:  That  on  June  23, 
1908,  plaintiff'  was  employed  by  the  Union  Pacific  Rail- 
road Company  at  Columbus,  and  was  receiving  wages  at 
.^50  a  month,  living  in  his  own  home,  the  same  being  paid 
f  for  on  the  instalment  plan,  and  in  which  his  wife  was 

^'  keeping  boarders,  the  same  yielding  an  income  sufficient 

to  meet   family   expenses,   while  plaintiflTs  wages   were 
devoted  to  paying  the  instalments  due  upon  the  home  as 
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they  matured;  that  defendant  induced  plaintiff  to  resign 
his  employment,  sell  his  home,  and  remove  from  Colum- 
bus to  Kearney,  by  agreeing  with  plaintiff  that  if  he  would 
take  care  of  defendant's  dairy  business  in  Kearney  de- 
fendant would  pay  plaintiff  the  sum  of  $45  a  month,  fur- 
nish two  men  to  do  the  work,  and  furnish  plaintiff  with 
feed  for  such  live  stock  as  plaintiff  might  desire  to  pur- 
chase; that  the  f45  a  month  should  only  be  a  part  of  the 
compensation  to  be  received  by  plaintiff,  and  that  if  at 
the  end  of  the  year  plaintiff  had  not  made  more  than  he 
was  making  at  Columbus  the  defeadant  would  pay  plain- 
tiff the  difference;  that,  in  pursuance  of  the  contract, 
plaintiff  sold  his  home  in  Columbus,  surrendered  his  em- 
ployment with  the  railroad  company,  sold  his  furniture 
in  part,  and  removed  his  family  and  remaining  furniture 
to  Kearney  at  great  expense,  and  took  charge  of  defend- 
ant's dairy  business,  but  that  defendant  failed  to  perform 
the  conditions  of  his  contract.  The  si>ecifications  of  al- 
leged failure  are  set  out  in  some  detail,  but  need  not  be 
here  noticed.  A  statement  of  account  is  made  by  which 
it  is  claimed  that  there  is  $443.33  due  plaintiff,  and  for 
which  judgment  is  prayed. 

The  answer  contains  a  denial  of  the  alleged  contract, 
and  alleges,  in  substance,  that  defendant  hired  plaintiff 
and  agreed  to  pay  him  f45  a  month,  and  under  the  con- 
tract of  hire  plaintiff  worked  for  defendant  seven  months 
and  one  day;  that  at  the  time  of  the  hiring  defendant  told 
plaintiff  that  he  would  use  his  judgment  in  helping  plain- 
tiff buy  some  cows,  and  would  go  his  security,  not  to 
exceed  $400,  in  the  purchase  of  cows,  to  be  used  on  de- 
fendant's place,  and  plaintiff  might  keep  four  milch  cows 
thereon,  and  defendant  would  pay  plaintiff  $4  a  month 
for  use  of  each  of  said  cows,  but  that  plaintiff  failed  to 
keep  the  same:  that  plaintiff  did  not  purchase  any  cattle; 
that  by  a  mutual  contract  thereafter  made  it  was  agreed 
that  defendant  should  allow  and  pay  plaintiff  the  sum  of 
|60  a  month  for  his  services,  and  that  the  same  should  be 
in  lieu  of  all  other  obligations  on  the  part  of  defendant 
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to  plaintiff  and  which  was  to  be  in  full  compensation,  all 
of  which  had  been  paid;  that  plaintiff  quit  the  employ- 
ment of  defendant  on  his  own  motion  and  was  fully  paid 
to  said  time.    The  reply  was  a  general  denial. 

The  whole  of  the  testimony  has  been  read  by  us,  and, 
while  much  of  it  is  not  convincing  to  the  writer,  and  is 
in  some  resi>ects  quite  unsatisfactory,  yet  as  the  evidence 
was  submitted  to  the  jury,  whose  duty  it  was  to  decide 
those  questions  of  fact,  we  cannot  interfere,  the  evidence 
being  conflicting,  and  the  witnesses,  with  one  exception, 
liaving  testified  in  their  presence. 

It  is  insisted  that  the  averment  in  the  answer  that 
tliere  was  a  cliange  in  the  contract,  that  plaintiff  agreed 
to  accept  the  $60  a  month  as  full  payment,  and  that  the 
same  was  paid,  was  fully  shown,  not  only  by  the  evidence 
adduced  by  defendant,  but  by  the  testimony  of  plaintiff 
liimself,  and  therefore  the  verdict  is  not  sustained  by 
the  evidence,  and  the  judgment  should,  for  that  reascm, 
l)e  reversed.  This  is  true  if  the  record  clearly  sustains 
the  contention  as  to  the  state  of  proofs.  We  may 
assume  that  the  testimony  of  defendant  and  his  son 
support  the  claim  of  counsel,  and  yet,  under  the 
evidence,  the  question  was  for  solution  alone  by  the 
jury.  The  testimony  of  plaintiff  does  not  coincide 
with  that  of  defendant.  It  is  true  he  accepted  the 
increase  of  his  wages  to  $60  a  month,  and  that  he  testifie<l 
that  he  received  it  under  protest,  but  he  nowhere  admits 
that  he  received  it  in  full  satisfaction  of  his  claims. 
He  was  called  in  rebuttal  and  interrogated  as  to  the 
testimony  of  defendant  and  his  son  upon  this  point,  and 
testified  that  in  the  conversation  referred  to  "there  wa.s 
nothing  said  about  $60,  or  about  the  change  in  the  con- 
tract, or  whether  I  was  satisfied  or  not"  He  gave  other 
testimony  of  quite  similar  import,  and,  there  being  a  con- 
flict, the  matter  was  for  tlie  jury  to  decide.  While  the 
case  is  one  in  Avhicli,  had  we  been  the  triers  of  fact,  we 
might  have  come  to  a  somewhat  different  conclusion,  the 
whole  case  was  submitted  to  the  jury  under  proper  in- 
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structions,  and  we  do  not  see  that  we  are  called  upon  to 
interfere  with  the  Terdict. 
The  judgment  of  the  district  court  is 

Affirmed. 


AliFRED  BOLING  V.    STATB  OF  NEBRASKA. 
Filed  June  12,  1912.    No.  17,469. 

1.  Rape:    Corroborative  Evidencb.     "In  a  prosecution  for  the  crime 

commonly  called  statutory  rape,  where  the  prosecuting  witness 
testifiefi  positively  to  the  facts  constituting  the  crime,  and  the 
defendant  as  positively  and  explicitly  denies  her  statements,  her 
testimony  must  be  corroborated  by  facts  and  circumstances  estab- 
lished by  othei  competent  evidence  in  order  to  sustain  a  convic- 
tion."   Mott  V.  State,  83  Neb.  226. 

2.  ■:    .     The  unsupported  testimony  of  a  prosecutrix  that 

the  crime  with  which  a  defendant  is  charged  was  repeated  sub- 
sequent to  the  alleged  commission  of  the  principal  offense  is  not 
corroborative  of  the  testimony  of  the  prosecutrix  as  to  the  com- 
mission of  the  offense  charged. 

3.  :   E\tden-ce:    Admissibility.  Corroboration  of  the  testmony  of 

the  prosecutrix,  as  to  the  commission  of  the  crime  charged,  on 
May  6,  1911,  was  furnished  by  the  testimony  of  her  sister,  a 
young  woman  20  years  of  age.  Held,  That  the  letter  referred  to 
In  the  opinion,  written  by  the  older  sister  to  the  defendant  more 
than  one  month  after  the  time  when,  as  testified  by  her,  the 
crime  was  committed  upon  her  younger  sister  In  her  presence, 
was  proper  evidence  to  go  to  the  jury  upon  the  question  of  the 
credibility  of  the  writer  of  such  letter,  and  its  exclusion  was  preju- 
dicial error. 

4.  Marriage:  Evidence.    Marriage  may  be  proved  by  the  oral  testimony 

of  those  who  were  present,  including  the  parties  thereto.    If  such 
'    proof  is  necessary,  it  is  not  required  that  the  record  of  the  Is- 
suance of  the  license  and  of  the  marriage  be  produced. 

Error  to  the  district  court  for  Nemaha  county :   John 
B.  Raper,  Judge.    Reversed, 

Lambert  &  McCarty,  for  plaintiff  in  error. 

Grant   G.   Martin,   Attorney   General,   and   Frank   E. 
Edgerton,  contra. 
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Plaintiff  in  error,  whom  we  will  hereafter  refer  to  as 
defendant,  was  prosecuted  in  the  district  court  for  the 
crime  of  rai>e  upon  the  person  of  one  DoUie  Hager,  a 
female  child  under  the  age  of  15  years;  defendant  being 
over  18  years  of  age.  The  jury  returned  a  verdict  of 
guilty,  and  he  was  sentenced  to  the  penitentiary  for  a 
term  of  six  years.    lie  prosecutes  error  to  this  court. 

The  case  is  a  most  peculiar  one,  and  perhaps  there  is 
no  other  like  it.  Defendant  and  Dollie  Hager  are  first 
cousins.  At  tlie  time  of  tlie  alleged  rape,  she  was  between 
13  and  14  years  of  age.  There  seems  to  have  been  a  strong 
attacliment  between  .them.  A  short  time  precedinoj  the 
night  of  the  alleged  rape,  defendant  proposed  man'iage 
to  Dollie,  and  was  met  bv  the  answer  that  she  was  too 
young  to  many.  The  day  before  the  alleged  rape,  they 
drove  to  tlie  home  of  an  uncle  and  aunt  of  Dollie,  and  re- 
ma  iuc^d  there  all  night.  An  ehler  sister  of  Dollie,  who  was 
about  20  vears  of  ajj^e,  was  at  the  home  of  the  aunt  when 
they  arrived,  and  the  three  remained  there.  Two  bed- 
rooms are  referred  to  in  the  evidence,  one  of  which^was 
occupied  during  tlie  night  by  the  uncle  and  aunt.  In  the 
other  there  were  two  beds,  one  of  wliich  Avas  occupied  by 
the  two  girls,  and  the  other  by  defendant  and  two  young 
men  or  boys  of  the  ages  of  15  and  17,  members  of  the 
family.  The  night  was  stormy,  with  rain,  lightning  and 
thunder.  The  elder  sister  occupied  the  front  side  of  the 
bed  in  which  the  girls  sloi>t,  with  Dollie  in  the  rear  side 
next  to  the  i)artition  between  that  room  and  the  one  oc- 
cupied by  the  uncle  and  aunt.  The  aunt  was  ill,  and  tlie 
elder  sister  had  been  with  the  family  for  some  days  as- 
sisting in  her  care  and  the  care  of  the  household.  It  was 
testified  by  both  girls  that  during  the  night  defendant 
left  the  bed  where  he  was  sleeping,  passed  over  the  elder 
sister  near  the  foot  of  the  bed,  placed  himself  between 
the  two  girls,  and  committed  the  crime  on  the  younger 
girl,  the  elder  being  awake  during  the  whole  time  and 
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knowing  and  realizing  the  full  purport  of  his  act,  but 
making  no  objections  and  offering  no  protest;  that  he 
returned  to  his  bed  and  remained  until  morning,  but  no 
reference  was  had  to  what  it  is  said  had  occurred.  That 
afternoon,  with  the  knowledge  of  the  elder  sister,  the 
defendant  and  DoUie  returned  to  her  home,  and  she  testi- 
fied that  the  intercourse  was  repeated  there,  none  of  the 
family  being  at  home.  All  intercourse  prior  to  a  subse- 
quent marriage' in  Kansas  was  denied  by  the  defendant 
in  his  testimony,  and  no  testimony  was  offered  to  prove 
any  such  intercourse  in  this  state  after  the  marriage. 
After  their  return  to  Dollie's  home,  they  went  to  a  neigh- 
bor's where  Dollie's  mother  was,  and  returned  to  the 
home  with  her.  Some  two  weeks  thereafter  defendant, 
with  the  knowledge  and  consent  of  the  family,  including 
the  elder  sister,  started  with  Dollie  to  Kansas  City,  where 
his  mother,  who  was  the  aunt  of  Dollie,  resided.  When 
they  arrived  at  the  city  of  Atchison,  Kansas,  thej  stopped, 
put  up  for  the  night  at  a  hotel,  being  assigned  separate 
rooms,  and  the  next  day  they  were  married,  the  age  of 
Dollie  being  misrepresented  in  order  to  obtain  the  license 
and  marriage.  They  then  went  on  to  Kansas  City,  where 
they  remained  for  a  time  with  defendant's  mother.  He 
returned  to  Nebraska  and  to  the  family.  Dollie  was 
taken  sick  with  appendicitis,  and  on  her  return  home  was 
taken  to  Omaha,  where  an  operation  for  tliat  disease  was 
performed  upon  her.  After  defendant's  return  he  in- 
formed the  mother  of  Dollie  of  their  marriage,  but  she 
objected  to  the  marriage  and  forbade  defendant's  presence 
at  her  home.  Soon  thereafter  the  elder  sister  reported 
what  is  alleged  to  have  occurred,  and  defendant's  arrest 
and  conviction  followed. 

It  is  not  our  purpose  to  discuss  the  evidence,  nor  to 
unnecessarily  cast  any  reflections  upon  any  witness,  and 
therefore  the  evidence  will  not  be  considered,  except  so 
far  as  may  be  necessary  in  the  disposition  of  the  alleged 
errors  which  are  presented. 

Under  the  law  of  both  Nebraska  and  Kansas  the  mar- 
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riage  is  void  on  account  of  the  relationship  between  the 
parties.  The  charge  contained  in  the  information  is  as 
to  the  act  said  to  have  been  committed  at  the  home  of  the 
uncle  and  aunt  when  the  bed  was  occupied  by  the  two 
girla  During  the  trial  DoUie  was  asked  if  defendant  had 
intercourse  with  her  at  any  other  time  about  the  date  of 
the  act  referred  to,  and,  over  the  objection  of  defendant, 
was  allowed  to  testify  that  on  the  next  evening  upon  their 
return  to  her  home  the  act  was  repeated  within  the 
kitchen,  no  one  else  being  at  home.  This  evidence  was 
admitted  as  corroborative  evidence  tending  to  corroborate 
the  evidence  as  to  the  bed  assault,  which  had  been  testi- 
fied to  by  both  the  prosecutrix  and  her  elder  sister.  The 
court  also  by  two  instructions  instructed  the  jury  to  the 
same  effect.  This  action  is  assigned  as  error.  Under  the 
rule  stated  in  Woodruff  v.  State,  72  Neb.  815,  and  Lee- 
dom  V.  State,  81  Neb.  585,  proof  of  the  commission  of  the 
other  ofifense,  by  competent  testimony,  is  admissible.  We 
do  not  wisli  to  be  understood  as  holding  otherwise;  no 
thought  of  doing  so.  But  the  question  here  is:  Is  the 
unsupported  testimony  of  the  prosecutrix  of  other  crim- 
inal acts  competent  as  corroborative  evidence?  In  other 
words,  can  the  uncorroborated  evidence  of  otlier  offenses, 
testified  to  by  the  prosecutrix  alone,  corroborate  her  tes- 
timony as  to  the  principal  fact?  Can  she  by  her  unsup- 
ported testimony  corroborate  herself? 

In  Mott  V,  State,  83  Neb.  226,  which  was  a  case  similar 
to  this,  it  is  said  at  page  230:  "As  to  the  nature  of  the 
corroboration  necessaiT  to  sustain  a  conviction  in  such 
cases,  the  autliorities  seem  quite  clear.  Where  the  law 
requires  the  corroboration  of  a  witness,  it  must  be  accom- 
panied by  other  evidence  tlian  that  of  the  witness  himself. 
His  own  acts  or  statements  do  not  con^stitute  corrobora- 
tive evidence.  State  v,  K'nif/sjcij^  39  la.  439;  State  v. 
Lenihan,  88  la.  670 ;  State  v.  McGinn,  109  la.  641.  Facts, 
whether  main  or  collateral,  must  be  established  by  com- 
petent testimony  before  tliey  become  of  probative  force 
in  a  lawsuit;  and  it  is  self-evident  that  the  main  fact  in 
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this  case  cannot  be  strengthened  by  a  collateral  fact,  the 
existence  of  which  is  dependent  upon  the  same  class  of 
testimony/' 

In  Mills  V.  Commonwealth,  93  Va.  815,  which  Avas  a 
prosecution  for  seduction,  in  discussing  the  essentials  of 
corroborating  testimony  in  such  cases,  it  is  said:  "It  is 
sufficient  here  to  say  that  it  must  be  evidence  which  does 
not  emanate  from  the  mouth  of  the  seduced  female;  that 
it  must  not  rest  wholly  upon  her  credibility,  but  must 
be  such  evidence  as  adds  to,  strengthens,  confirms,  and 
corroborates  her.''  * 

As  we  have  seen,  the  elder  sister  testified  that  she  was 
in  the  bed  Tidth  the  prosecutrix;  .that  defendant  got  in 
bed  between  them;  that  with  her  knowledge  of  every  act 
performed^  including  defendant's  preparation  for  the 
crime — in  removing  or  pulling  up  the  nightgown — ^to  the 
completion  of  the  gratification  of  his  desires  and  remain- 
ing for  a  time  in  the  bed  between  them,  she  made  no 
effort  to  prevent  the  act,  nor  in  any  way  to  protect  h(*r 
younger  sister;  that  she  refrained  from  reporting  the 
facts  that  night  or  the  next  day  and  for  a  comparatively 
long  time  thereafter;  that  she  allowed  defendant  to  take 
the  sister  home — a  distance  of  some  eight  miles;  that  she 
oflfered  no  objection  or  protest  to  her  accompanying  him 
to  Kansas  City;  and  that  she  said  nothing  about  the 
alleged  occurrence  until  after  she  learned  of  the  marriage. 

As  a  part  of  her  cross-examination  she  ideutified  a 
letter  written  to  defendant,  signed  by  her,  and  mailed  to 
him  after  the  marriage,  but  before  she  knew  of  the  fact. 
The  letter  was  oflfered  in  evidence  at  various  stages  of  the 
trial,  both  as  a  part  of  the  cross-examination  and  in  sup- 
port of  the  defense,  but,  upon  objection  of  the  state,  it  wa« 
excluded.  It  abounded  in  expressions  of  affection  and 
the  use  of  endearing  terms.  It  need  not  be  here  set  out 
in  full.  At  the  close  she  says:  "I  think  of  you  in  day- 
time, I  dream  of  you  at  night.  I  am  wearing  my  heart 
away  for  you  Alford  dear.  Well,  I  will  close  for  this 
time.  Hoping  to  hear  from  you  soon.  Yours  sincere. 
With  love  and  kisses.    Answer  soon."     (Signed.) 
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This  letter  should  have  been  received  in  evidence  for 
the  consideration  of  the  jury  in  arriving  at  the  weight  to 
be  given  to  her  testimony.  The  criminal  act  is  charged 
to  have  been  committed  on  the  6th  day  of  May,  1911,  and 
the  letter  was  written  and  dated  June  19,  following.  If 
the  testimony  of  herself  and  Dollie  is  true,  she  knew  at 
the  time  of  writing  the  letter  that  defendant  had  pol- 
luted and  debauched  her  sister.  It  was  for  the  jury  to 
say  whether  with  that  knowledge  and  the  recollection  of 
the  event  on  her  mind  she  would  have  written  such  a 
letter.  The  fact  of  writing  and  sending  the  letter  is  not 
conclusive  of  the  falsity  of  her  testimony,  nor  do  we  say, 
as  a  matter  of  law,  that  it  should  impair  its  weight,  but 
it  should  have  been  submitted  to  the  jury  for  such  con- 
sideration as  affecting  her  testimony  as  they  might  see 
proper  to  give  it. 

Copies  of  tlie  records  of  the  county  judge  of  Atchison 
county,  Kansas,  showing  the  issuance  of  the  marriage 
Ii(*eiise  and  the  marriage  of  defendant  and  Dollie  Hager 
were  offered  and  received  in  evidence  over  the  objection 
of  defendant,  and  of  which  he  complains.  While  the  evi- 
dence is,  ordinarily,  deemed  competent,  and  in  some  in- 
stxinces  essential  to  prove  marriage,  yet  the  subject  is  not 
entitled  to  serious  consideration  here.  It  was  not  essen- 
tial to  the  proof  of  the  marriage,  for  the  fact  was  testified 
to  and  admitted  by  defendant  on  more  than  one  occasion. 
The  admission  of  the  documents  was  not  necessary. 
Moreover,  the  fact  of  the  maiTiage  was  not  an  essential 
element  of  tlie  state's  case.  That  the  act  charged  occurred 
at  or  about  tlie  time  alleged,  the  ages  of  the  parties  being 
proved,  and  that  it  wius  comuiitted  within  the  jurisdic- 
tion of  the  court,  constituted  the  essence  of  the  case. 
Neither  the  record  of  the  marriage,  nor  the  copy  of  the 
law  of  Kansas  declaring  the  nmrriage  of  first  cousins  void 
and  incestuous,  could  do  more  than  incumber  the  record. 

Other  alleged  errors  are  assigned,  but  which  it  is  not 
deemed  necessary  to  notice,  as  they  may  not  occur  upon 
a  subsequent  trial. 
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For  the  error  in  instructing  the  jury  that  the  evidence 
of  the  complaining  witness  of  other  acts  of  intercourse 
corroborated  her  testimony  as  to  the  act  charged,  and  the 
exclusion  of  the  letter  referred  to,-  the  judgment  of  the 
district  court  is  reversed  and  the  cause  is  remanded  for 
further  proceedings. 

*  REYIffiSED. 

Rose,  J.,  dissenting. 

I  am  fully  convinced  that  the  jury  in  this  case  arrived 
at  their  verdict  through  the  consideration  of  competent 
testimony  alone,  and  that  it  can  safely  be  said,  in  the 
light  of  the  entire  record,  that  the  result  would  have  been 
exactly  the  same  had  the  trial  court,  in  every  particular, 
ruled  according  to  the  suggestions  of  the  majority  in  the 
opinion.  The  jury  voluntarily  recommended  the  shortest 
sentence  authorized  by  law  for  the  felony  charged  and 
were  not  prejudiced  against  defendant.  In  my  opinion, 
the  conviction  should  not  be  set  aside  for  any  reason 
given  by  the  majority. 


Bob  Williams  v.  State  of  Nebraska. 

FnjED  June  12, 1912.    No.  17,609. 

1.  Criminal  Law:  PBmciPALS.    Where  one  is  personally  present  at  tbe 

time  of  the  commission  of  an  offense,  under  such  circumstances 
as  to  leave  no  doubt  that  his  purpose  was  to  participate  in  the 
act  should  occasion  require,  he  should  be  held  as  a  principal  in 
the  crime. 

2.  Bobbery:  Evidence.    The  evidence  is  examined,  the  facts  set  out  in 

the  opinion,  and  held  sufficient  to  warrant  a  verdict  of  guilty. 

8.  Criminal  Law:  Indeterminate  Sentence  Act:  CoNSTrruTioNALrrr. 
The  indeterminate  sentence  law  of  this  state  Is  not  unconstitu- 
tional. 

Error  to  the  district  court  for  Douglas  county :  Georch9 
A.  Day,  Judgb.    Affirmed. 
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Charles  Haffke,  for  plaintiff  in  error. 

Orant  (?.  Martin,  Attorney  General,  and  Frank  E. 
Edgerton,  contra. 

Reesb,  0.  J. 

An  information  was  tiled  in  the  district  court  accnsing 
plaintiff  in  error  of  the  crime  of  robbery,  the  charge  be- 
ing that  he  robbed  one  Earl  W.  Spencer  of  the  smn  of 
fl7,60  by  an  assault  and  putting  him  in  fear  of  bodily 
violence.  A  jury  trial  waa  had,  which  resulted  in  a  ver- 
dict finding  plaintiff  in  error  guilty,  and  he  was  sen- 
tenced to  the  indeterminate  term  of  from  three  years  to 
fifteen  years  in  the  i)enitentiary.  He  brings  the  cause  to 
this  court  for  review  by  proceedings  in  error. 

There  are  three  principal  errors  assigned:  First,  that 
the  evidence  is  insufficient  to  sustain  the  verdict;  second, 
that  the  court  erred  in  ilistructions ;  and,  third,  that  the 
law  providing  for  the  indeterminate  sentence  is  uncon- 
stitutional and  void,  and,  if  sentenced  at  all,  the  judg- 
ment should  have  been  for  a  fixed  and  determined  lengUi 
of  time. 

As  to  the  first  contention,  there  is  practically  no  con- 
flict in  the  evidence.  The  alleged  facts  as  to  the  robbery 
and  the  presence  of  plaintiff  in  error,  whom  we  will  here- 
after refer  to  as  defendant,  at  the  scene  of  the  commission 
of  the  offense  is  not  denied.  The  crime  was  committed 
after  midniglit,  or  early  morning,  of  December  2,  1911. 
The  person  robbed  was  the  toll-gate  keeper  at  the  west 
end  of  the  bridge  for  general  travel  across  the  Missouri 
river  in  the  city  of  Omaha.  From  the  undisputed  evi- 
dence it  appears  tliat  defendant  boarded  a  street  car  on 
the  Iowa  side  and  wiis  transported  to  Omaha,  arriving 
at  the  west  end  of  the  bridge  about  the  hour  of  1  o'clock 
and  30  minutes  on  the  morning  of  the  robbery,  which 
occurred  at  about  20  minutes  after  2.  When  the  car 
reached  Eleventh  street,  which  is  the  second  street  west 
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of  the  west  end  of  the  bridge,  he  left  the  car.  Another 
man,  who  is  referred  to  in  the  evidence  as  "the  white 
man,"  left  the  car  at  the  same  time,  both  going  in  the 
same  direction.  At  about  20  minutes  after  2  o'clock  a 
white  man  and  defendant  went  to  the  toll-house,  situated 
near  the  west  end  of  the  bridge,  when  the  white  man 
presented  the  muzzle  of  a  pistol  toward  Spencer,  the  toll- 
keeper,  and  compelled  him  to  give  him  the  money.  De- 
fendant was  standing  by,  but  said  nothing,  nor  did  he 
make  any  demonstration  of  any  kind.  After  the  robbery 
had  been  completed,  the  money  all  having  been  placed  in 
the  white  man's  pocket,  he  ordered  defendant  to  go  home, 
and  compelled  Spencer  to  go  down  a  flight  of  steps  to  the 
railroad  track  below.  They  went  down  the  steps,  defend- 
ant in  front,  Spencer  following,  and  the  white  man  in  the 
rear  with  his  drawn  pistol.  When  they  arrived  at  the 
foot  of  the  stairway,  Spencer  was  ordered  to  go  south 
along  the  tracks.  He  started  to  walk,  but  was  ordered 
to  run,  which  he  did  for  some  distance.  He  looked  back 
and  saw  both  men  running  toward  the  north,  when  they 
soon  disappeared  in  or  around  a  lumber  yard.  The  evi- 
dence is  clear  enough  as  to  the  presence  of  defendant  in 
the  car  coming  from  the  Council  Bluflfs  side  of  the  river, 
and  as  to  his  presence  with  the  other  man  at  the  scene  of 
the  robbery.  The  contention  is  that,  as  he  took  no  active 
part  in  the  robbing  of  Spencer,  he  should  not  be  held 
guilty  of  the  crime.  It  is  true  that  mere  presence  is  not 
always  conclusive  of  participation  in  the  acts  of  others. 
And  if  it  be  shown  .that  such  presence  was  by  compulsion, 
or  merely  incidental,  the  presumption  of  participation, 
should  such  presumption  arise,  would  be  rebutted.  But 
no  explanation  of  the  kind  was  offered.  Moreover,  the 
fact  that  defendant  led  the  way  down  the  steps  and  ran 
away  with  the  principal  actor  in  the  despoiling  of  Spencer 
would  seem  to  strongly  indicate  that  there  was  more 
than  an  incidental  meeting  of  the  two.  Defendant  had 
come  from  across  the  river,  and  left  the  car  some  distance 
west  of  the  bridge.    The  return  of  that  car  was  the  last 
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one  to  leave  Omaha  for  Council  Bluffs  that  night  ThCTe 
is  no  suggestion  that  the  toll-house  was  in  the  line  of 
travel  to  his  lodging  place.  He  did  not  cross  the  bridge 
to  the  east.  He  made  no  move  to  protect  Spencer,  nor  to 
dissuade  his  associate  from  the  commission  of  the  crime. 
He  was  passive  during  the  time  of  the  robbery,  possibly 
because  his  services  were  not  needed,  no  resistance  beiag 
made.  These  facts,  unexplained  as  they  were,  would  be 
sufficient  to  convince  any  reasonable  mind  that  there  was 
a  common  design  between  the  two,  and  each  carried  out 
his  part.  The  verdict  cannot  be  molested  as  not  sustained 
by  the  evidence.  It  is  not  essential  that  defendant  should 
have  taken  any  active  part  in  the  robbery.  If  he  were 
personally  present  under  such  circumstances  as  to  show 
that  he  was  a  participant  in  the  offense,  that  would  be 
sufficient  to  constitute  him  a  principaL  Hill  v.  State, 
42  Neb.  503 ;  Dixon  v.  State,  46  Neb.  298. 

It  was  upon  this  theory  that  the  instructions  of  the 
court  were  given,  and  it  is  not  deemed  necessary  to  ex- 
tend this  opinion  by  copying  them  here.  We  have  ex- 
amined them,  and  are  unable  to  detect  any  prejudicial 
error  in  that  regard. 

The  question  of  the  constitutionality  of  the  indeter- 
minate sentence  law  was  fully  passed  upon  in  Wallace 
V.  State,  ante,  p.  158;  the  opinion  having  been  filed  since 
the  preparation  of  defendant's  brief.  We  have  re-exam- 
ined that  opinion,  and  are  satisfied  with  it.  We  have  no 
doubt  of  the  constitutionality  of  the  law.  The  question 
was  before  the  supreme  court  of  the  United  States  in 
Ughbanks  v.  Armstroiuj,  208  U.  S.  481,  and  the  decisions 
of  the  state  courts  in  the  cases  cited  in  Wallace  v.  State, 
supra,  were  approved.  The  only  difference  between  the 
holdings  of  those  decisions  and  the  views  of  the  writer 
hereof  would  be  as  to  the  construction  to  be  given  to  the 
language  of  the  act.  It  is  provided :  "The  court  impos- 
ing such  sentence  shall  not  fix  the  limit  or  duration  of 
the  sentence;  but  the  terra  of  imprisonment  of  any  person 
80  convicted  shall  not  exceed  the  maximum  nxx  be  lees 
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than  the  minimum  term  provided  by  law,"  etc.    Criminal 
code,  sec.  502a.    Had  it  not  been  for  the  holdings  on  prac- 
tically similar  statutes,  that  they  deprived  the  trial  courts 
of  all  discretion,  we  would  not  hesitate  to  hold  that,  while 
the  court  may  not,  fix  the  limit  or  duration  of  the  sen-  / 
tence,  as  under  the  prior  law,  yet  this  language  does  not 
prevent  the  fixing  of  an  indeterminate  sentence  within 
the' statutory  limits.    A  sufficient  illustration  of  this  may 
be  found  in  two  cases  of  Lukehart  v.  State,  ante,  p.  219, 
and  Lambert  v.  State,  ante,  p.  520,  recently  decided  by  this 
court.    Those  men  were  accused  of  receiving  stolen  prop- 
erty.   The  value  of  the  property  was  found  in  one  case  to 
be  $35.50,  and  in  tlie  other  $36.    The  statute  provides  im- 
prisonment of  from  one  to  seven  years  as  the  penalty  for 
receiving  stolen  goods  of  the  value  of  $35  or  upwards. 
In  eacli  case  the  sentence  is  for  that  indeterminate  term. 
Were  the  parties  strangers  and  without  friends  who  would 
become  interested  in  their  behalf,  they  might  remain  in 
prison  for  the  full  seven  years.    A  cruel  and  unjust  punish- 
ment, and  yet  beyond   the  power  of  the   court  to  af- 
ford them  justice,  while  no  greater  punishment  would 
be  imposed  upon  one  who  had  received  stolen  property  of 
the  value  of  thousands  of  dollars.    If  permitted,  the  court 
might  have  imposed  an  indeterminate  sentence  commen- 
surate with  the  offense,  and  yet,  I  believe,   have  been 
strictly  within  the  letter  and  spirit  of  the  law.    We  are, 
probably,  bound  by  the  many  decisions  of  the  high  courta 
of  the  country',  and  the  only  power  which  can  correct  the 
evil  is  the  legislature.     We  can  see  no  objection  to  the 
constitutionality   of  the  law,   but  cannot  give  our  un- 
qualified approval  to  the  construction  placed  upon  it. 

It  follows  that  the  judgment  of  the  district  court  must 
be  affirmed,  which  is  done. 

Affibmed. 

Lbtton,  J.,  concurring  in  part. 

I  cannot  agree  with  the  criticism  made  of  the  decisions 
of  other  courts.     Under  the  statutory  provisions,  in  my 
42 
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judgment  the  holdings  cannot  logically  be  otherwise.  I 
.trust,  howGA-er,  that  the  legislature  will  remedy  the  ob- 
Vious  defect  in  the  statute  which  permits  the  i)ossibility 

of  an  unlearned  or  penniless  convict  remaining  confined 

for  the  maximum  term  for  the  sole  reason  that  he  is  un- 
I  jable  to  prepare  and  present  for  himself  an  application 

for  release  at  an  earlier  time  or  to  employ  counsel  for  that 

purpose. 


Charles  E.  Hill,  appellee,  v.  Walter  A.  Chamberlain 

ET  Ali.,    APPELLANTS. 
Filed  June  12,  1912.    No.  16,720. 

1.  Taxation:    Fokeci.osure  Sale:    Sutt  to  Set  Aside  Deed:    Pleadlng. 

In  an  action  to  set  aside  a  sheriff's  deed  executed  upon  a  sale 
under  a  void  decree  foreclosing  a  tax  lien,  an  allegation  that  the 
plaintiff  is  the  owner  of  the  land  in  question  is  a  suflEicient  plea 
of  ownership,  when  the  petition  is  attacked  by  a  general  de- 
murrer. 

2.  Quieting  Title:   Limitations.    Where  the  lands  of  a  resident  of  the 

state  are  sold  under  a  decree  entered  against  him  on  service  b> 
publication,  no  appearance  in  the  action  being  made  by  or  on 
behalf  of  such  party,  an  action  to  quiet  his  title  to  the  land  may 
be  brought  at  any  time  within  t^n  years  from  the  recording  of 
the  deed  made  on  a  sale  under  the  decree  or  taking  possession 
thereunder.     Payne  v.  Anderson,  80  Neb.  216. 

3.  :    Taxation:    Equity.     In  an  action  to  quiet  title  aa  against 

a  sale  for  taxes  made  under  a  void  decree  of  court,  an  offer  to 
pay  such  sum  as  the  court  may  find  due  the  defendants  on  ac- 
count of  any  lien  for  taxes  paid  is  a  sufficient  offer  to  do  equity, 
and,  if  the  right  to  redeem  is  contested,  is  a  sufficient  tender  of 
any  taxes  due  the  defendants. 

4.  Evidence  examined,  and  held  sufficient  to  sustain  the  decree  of  tbe 

district  court. 

Appeal   from   llie   district  court   for  Lincoln   connty: 
Hanson  M.  Grimks,  Judge.     A/firmrcL 
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Jloagland,  for  appellanta 

J.  a.  Bcfhr  and  Oeorge  E.  French^  contra. 

IlABNiS,  J. 

Action  in  the  district  court  for  Lincoln  county  to  quiet 
title  to  the  southeast  quarter  of  section  3,  township  9 
north,  of  range  'M  west  of  the  6th  P.  M.,  sitnated  in  that 
county.  The  plaintiff  had  the  judgment,  and  the  defend- 
ants haye  api>ealed. 

It  appears  tliat  on  the  25th  day  of  June,  1900,  the 
county  of  Lincoln  commenced  an  action  to  foreclose  its 
lien  for  taxes  on  the  land  in  question  without  adjninis- 
trative  sale,  and  obtained  a  decree  of  foreclosure;  that 
the  land  was  thereafter  sold  to  satisfy  the  decree,  and  a 
sheriff's  deed  therefor  was  executed  to  tlie  county  on  the 
18th  day  of  December,  1901;  that  tlie  county  thereafter 
conveyed  the  premises  to  one  W.  A.  Chamberlain,  who  on 
the  3d  day  of  December,  1903,  conveyed  the  same  to  the 
defendant  Elizabeth  Cliamberiain,  who  took  possession 
thereof  some  time  in  tlie  year  1905,  and  has  since  occu- 
pied the  land  for  agricultural  pur]>ose8  only;  that  in  tbi' 
tax  foreclosure  proceedinfjs  son'iro  was  had  upon  the 
plaintiff  as  owner  of  the  land  by  publication  only;  thai 
at  that  time  he  was  a  b»na  fide  resident  of  Adams  county 
in  this  state,  and  for  that  reason  the  trial  court  found 
and  decreed  that  the  tax  foreclosure  proceedings  were 
void,  and  rendered  a  judgment  permitting  the  plaintiff 
to  redeem  his  land  from  the  lien  for  taxes  by  his  payment 
into  court  for  defendants'  iise  and  benefit  the  sum  of  $364, 
which  was  the  ani'mut  of  all  taxes  apiinst  the  land,  in- 
cluding interi'st.  itcimlties  and  costs,  which  had  botm  paid 
l>y  the  defendants  and  their  grantors.  It  further  appears 
that  the  decree  gave  plaintiff  nothing  for  rents  and  profits, 
and  no  allowance  was  made  to  tlie  defendants  for  per- 
liiauvni  im]ii'oveiit('!its, 

Dffcndmits  contend   timt  llif  coni-t  eiTcd  in  overniling 
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tlieir  demurrer  to  the  plaintiff's  petition,  by  which  it  wa.s 
alleged  that  plaintiff  is  the  owner  of  the  land  (describing 
it) ;  and  it  is  argued  that  this  allegation  was  mereh^  a 
conclusion  of  law,  and  was  insuflScient  to  sustain  the  ac- 
tion. That  question  seems  to  hara  been  settled  in  Har 
ringtoH  v.  Hayes  County,  81  Neb.  231,  where  it  was  said: 
*'In  an  action  to  set  aside  a  sheriff's  deed  upon  the  ground 
that  the  order  confirming  the  sale  wiiich  it  was  executed 
to  carry  out  was  made  by  the  judge  disciualified  to  act, 
an  allegation  that  the  plaintiffs  are  the  ownei^s  in  fee 
simple  of  the  land  in  question  is  a  suflftcient  plea  of  owner- 
ship, when  the  petition  is  attacked  by  a  general  demur- 
rer." The  rule  tlius  announced  seems  to  be  supported  by 
31  Cyc.  61;  Johnson  v.  Vance,  86  Cal.  128;  O'Kecfc  v. 
Cannon,  52  Fed.  898;  George  Adams  &  Frederick  Co.  v. 
South  Omaha  Nat.  Bank,  123  Fed.  641;  and  Ingram  t?. 
Wishkah  Boom  Co.,  35  Wash.  191.  We  are  therefore  of 
opinion  that  this  contention  is  not  well  founded. 

Defendants  also  contend  that  the  action  was  barred  by 
the  limitation  contained  in  sections  11129,  11186,  Ann. 
St.  1909.  This  court  has  already  adjudicated  that  ques 
tion  in  Payne  v,  Anderson,  80  Neb,  216,  where  it  was 
said:  "Where  the  lands  of  a  resident  of  the  state  are 
sold  under  a  decree  entered  against  him  on  service  by 
publication,  no  appearance  in  the  action  being  made  by 
or  on  behalf  of  such  party,  an  action  to  quiet  his  titlr 
to  the  land  may  be  brought  at  any  time  within  ten  years 
from  the  recording  of  the  deed  made  on  a  sale  under  the 
decree." 

It  is  furtlier  contended  by  the  defendants  that  the  plead- 
ings and  proof  are  not  sufficient  to  sustain  the  decree, 
and  it  is  argued  that  it  should  have  been  alleged  and 
proved  that  all  taxes  due  upon  the  property  had  been 
paid  by  the  plaintiff  or  by  the  persons  under  whom  he 
claimed.  In  Payne  v.  Anderson,  supra,  it  was  said:  "In 
an  action  to  quiet  title  as  against  a  sale  for  taxes  made 
under  a  void  decree  of  court,  an  offer  to  pay  such  sum  as 
the  court  mav  find  due  the  defendants  on  account  of  any 
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lien  for  taxes  paid  is  a  sufficient  offer  to  do  equity  and  a 
sufficient  tender  of  any  taxes  due  the  defendants." 

Finally,  it  is  contended  that  the  court  erred  in  failing 
to  allow  the  defendants  anything  on  account  of  perma- 
nent improvements,  and  it  is  argued  that  the  testimony 
shows  that  defendants  broke  120  acres  of  the  land  in 
question,  for  which  they  should  receive  the  sum  of  ?270, 
with  interest  from  the  year  1905.  An  examination  of  the 
record  discloses  tliat  at  the  time  defendants  took  posses- 
sion of  the  land  120  acres  of  it  had  been  broken  and  pre- 
viously farmed ;  that  they  disced  the  land,  or  rather  listed 
it  to  corn.  This  testimony  falls  so  far  sliort  of  establish- 
ing the  plaintiff's  contention  that  we  think  the  district 
vouTt  did  not  err  in  refusing  to  allow  them  anything  for 
permanent  iuii)rovements. 

As  we  view  the  case,  every  question  prc^sented  by  the 
record  has  bet^n  determined  adversely  to  the  defendants 
by  the  former  decisions  of  this  court.  Therefore,  the 
judgment  of  the  district  court  is 

Affirmed. 


llEXRY    DlIOOGHB,    APPELLANT,    V.    CHICAGO,    ROCK    ISLAND 

&  Pacific  Railway  Company,  appellee. 

Piled  Junb  12,  1912.    No.  16,729. 

1.  Venue:  Action  for  I^'JURY  to  Land.  An  action  for  damages  caused 
by  flooding  a  tract  of  land  upon  which  a  brick-kiln  is  maintained, 
together  with  bricks  in  the  process  of  being  manufactured 
thereon,  by  the  improper  and  negligent  construction  of  a  railroad 
track,  is  an  action  for  an  injury  to  real  estate,  which  must  have 
been  brought  in  the  county  where  the  land  was  situated,  If  com- 
menced before  the  1911  amendment  to  section  51  of  the  code  took 
effect. 

2. :  Objection  to  Jurisdiction:  Dismissal.  Where  such  ac- 
tion is  brought  in  the  wrong  county,  objection  to  the  jurisdiction 
of  the  court  over  the  subject  matter  may  be  interposed  at  any 
time  before  trial;  and,  where  such  objection  Is  seasonably  inter- 
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posed»  it  Is  proper  for  the  court  to  dismiss  the  action  without 
prejudice. 

3.  Dismissal:  Remew.  In  ordet*  to  predicate  error  for  such  dismissal 
on  the  ground  that  some  of  the  property  destroyed  was  personal 
property,  It  was  incumbent  upon  the  plaintiff  to  request  the  court 
to  docket  a  separate  cause  of  action  for  the  recovery  of  such 
damages. 

Appeal  from  the  district  court  for  Saline  county: 
Leslie  G.  Hijrd,  Judge.    Afftrffied. 

Bartos  d  Bartos  and  Hally  Woods  d  Bishop,  for  appel- 
lant. 

M.  A,  Lon\  Grimm  d  Orimm  and  Hazlctt  d  Jack,  contra. 

1^\RXES,  J. 

Action  in  tlie  district  court  for  Saline  county  for  dain- 
aixes  to  plaintiff's  brick-yard  situated  in  Gajje  county.  On 
defendant's  ol)joc(ion  to  tlie  jurisdiction  of  the  court  over 
the  subject  matter  of  the  suit,  the  action  was  dismissed 
without  i)rojii(lice,  and  the  j)laintiff  has  ap]>ealed. 

At  tlie  time  when  this  action  w\is  commenced  section 
51  of  the  code  contained  a  provision  as  follows:  "All  ac- 
tions to  recover  damages  for  any  tr(\spass  upon  or  any 
injury  to  real  estate,  shall  be  brought  only  in  the  county 
where  such  real  estate  is  situated."  The  main  question 
])reseiited  for  our  consideration  is:  Was  this  an  action 
for  iiijun-  or  damage  to  real  estate,  and  local  in  kind;  or 
was  it  one  for  damages  to  personal  property,  and  there- 
fore of  a  transitory  nature. 

The  petition  contained  but  one  count,  in  which  it  was 
alleged,  in  substance,  that  plaintiff  was  the  owner  of  4| 
acres  of  land  situated  in  Gage  county,  Nebraska,  which 
was  used  by  him  as  a  brick-yard,  upon  which  there  was 
situated  sheds,  machinery,  a  brick-kiln,  brick  in  process 
of  being  manufactured,  lumber  and  wood  of  great  value, 
of  which  he  is  now  and  has  been  the  owner  and  possessor 
ever  since  the  2d  dav  of  December,  181)5;  that  the  defend- 
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ant  owns  and  operates  a  line  of  railroad  running  from 
the  northeast  to  the  southwest  across  the  section  in  which 
the  plaintiff's  land  is  situated,  and  other  lands  lying  near 
thereto;    that    defendant   constructed    its    roadbed    and 
graded  its  track  in  a  manner  wholly  inadetjuate  to  pass 
the  volume  of  water  which  accumulated  ami  flowed  in 
Turkey  creek  and  the  old  channel  of  the  Blue  river  near 
plaintiff's  land;  that  on  and  prior  to  July  9,  1902,  plain- 
tiff was  engaged  in  the  manufacture  of  brick  on  his  said 
tract  of  land  in  Gage  county,  as  above  stated;  and  by 
reason  of  the  careless,  negligent  and  insufficient  manner 
in  which  the  defendant  had  dug  its  ditches,  made  its  em- 
bankments, built  its  roadbed,  culvert  and  bridge  as  afore- 
said, a  large  body  of  water  accumulated  in  said  ditches 
and  in  said  creels,  and  the  old  channel  on  the  west  side 
ii(  said  railroad  track,  and  set  back  and  overflowed  the 
banks  of  said  streams  and  flooded  and  submerged  plain- 
tiff's brick-yard  with  large  quantities  of  water,  and  de- 
posited thereon  mud,  sand,  silt  and  debris,  and  thereby 
damaged  and  destroyed  60,000  brick  in  the  kiln,  of  the 
vnlue  of  f390;  7,000  brick  in  sheds,  of  the  value  of  $35; 
2,000  brick  in  the  wall  of  the  kiln,  of  the  value  of  |220 ; 
lumber,  of  the  value  of  $20;  and  w^ood,  of  the  value  of 
$30,  and  damaged  the  said  brick-yard  and  sheds  in  the 
sum  of  $160 ;  that,  in  order  to  resume  work  and  carry  on 
his  business,  plaintiff  was  compelled  to  remove  from  and 
clean  the  said  premises  of  sand,  mud  and  debris,  and,  in 
so  doing,  expended  the  sum  of  $58;  that  he  was  deprived 
of  the  use  of  his  premises,  buildings,  sheds,  machinery 
and  brick-kiln,  and  prevented  from  carrying  on  his  busi- 
ness for  several  weeks,  whereby  he  was  damaged  in  the 
sum  of  $200 ;  that  on  or  about  the  28th  day  of  May,  1903, 
plaintiff's  premises  were  again  flooded  with  water  in  like 
luanner  and  from  the  same  cause,  as  above  stated,  whereby 
his  buildings,  sheds,  brick-yard,  macltinery  and  brick-kiln 
were  damaged  in  the  sum  of  $50.    Plaintiff  prayed  judg- 
ment for  the  aggregate  sum  of  $1,163,  with  interest  from 
the  1st  day  of  November,  1903.    To  this  petition  defend- 
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ant  filed  an  answer,  and  at  the  commencement  of  the  trial 
objected  to  the  jurisdiction  of  the  court  over  the  subject 
matter  of  the  action.  The  court  found  that  the  action  was 
real  and  local  in  its  nature,  and  therefore  dismissed  the 
plaintiff's  action,  without  prejudice. 

From  tlie  foregoing  it  seems  clear  that  most  of  the  in- 
juries for  which  tlie  plaintiff  sought  to  recover  were  to 
his  land,  and  his  brick-kiln  and  other  permanent  improve- 
ments situated  thereon,  and,  with  the  exception  of  the 
destruction  of  wood  valued  at  $30,  and  lumber  of  the 
value  of  $20,  could  not  have  occurred  to  the  plaintiff  at 
any  other  place  than  upon  his  land  situated  in  Gage 
county.  The  distinction  between  transitory  and  local 
actions  is  that  the  former  may  have  occurred  anywhere, 
and  those 'only  are  considered  local  where  the  cause  of 
action  or  the  injury  could  not  have  occurred  elsewhere. 
This  rule  is  well  stated  in  Livingston  v.  Jefferson,  15  Fed. 
Cas.  No.  8,411,  4  Am.  Law  J.  78;  Hill  v.  Nelson,  70  N.  J. 
Law,  376;  Doherty  t\  CatsKill  Cement  Co,,  72  N.  J.  Law, 
315;  Thayer  v.  Brool's,  17  Ohio,  489,  49  Am.  Dec.  474.  In 
Howard  v,  Infjcrsoll,  17  Ala.  780,  it  was  held  that  an  ac- 
tion for  flooding  lands  with  water  is  local,  and  cannot  be 
maintained  out  of  the  jurisdiction  in  which  the  land  is 
situated,  if  tlie  act  causing  the  damage  was  d(me  m  that 
jurisdiction. 

From  the  foregoing  authorities  it  seems  clear  that  the 
main  items  for  which  the  plaintiff  sought  to  recover  were 
for  injuries  to  his  real  estate,  and  therefore  the  action 
should  have  boon  brought  in  Gage  county,  instead  of 
Saline  count}',  as  providod  l)y  section  51  of  the  code.  The 
fact  that  the  loiiislatun^  of  1911  amended  that  section  to 
the  extent  of  permitting  an  action  of  this  nature  to  be 
brought  in  any  county  where  service  can  be  made  upon 
the  corporaticm  is  immatiTial  here,  as  this  action  was 
commenced  prior  to  sueli  amendment. 

It  is  contended,  however,  that  some  of  the  property  in- 
jured was  personal  pro]>erty,  and  therefore  the  court 
erred  in  dismissing  the  plaintiff's  action.     In  disposing 
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on,  it  is  sufficient  to  say  that  the  pjetition 
muse  of  action,  and  the  plaintiff  made  no 

---, lowed  to  docket  a  separate  cause  of  action 

for  damages  to  the  two  items  of  peraiioal  property  men- 
tioned therein.  Therefore,  he  is  in  no  position  to  com- 
plain of  the  judgment  dismissing  his  action  without 
prejudice. 

For  the  foregoing  reasons,  the  jndgiiieut  of  the  district 
court  is 

Affirmed. 


Elmbb  Phillips,  appbllkb,  v.  Chicago  &  Northwestern 
Railway  Company,  appellant. 

FiLKD  June  12.  1912.    No.  17,066. 

1.  Appeal:  Review.  The  verdict  ol  a  Jury  upon  questions  of  tact 
properly  Bubmltted  to  them  ia  final,  unleaa  tbe  verdict  is  mani- 
festly wrong. 

S.  Ballroads:  Ibjdrt  to  Live  Stock:  Action:  Evibencb.  Evidence 
examined,  its  substance  stated  in  the  opinion,  and  held  sufficient 
to  warrant  the  trial  court  tn  refusing  to  direct  the  Jury  to  re- 
turn a  verdict  for  the  defendant. 

Appeal  from  tlie  district  court  for  Pierce  county : 
Anson  A.  Welch,  Ji'DfiB.    Affirmed. 

Mapes  <f  Uazen  and  B.  H.  Dunham,  for  appellant. 

M.  B.  Leamy,  contra, 

Babnes,  J. 

Action  in  the  district  court  for  Pierce  county  to  re- 
cover the  value  of  a  steer  stnick  and  injured  by  one  of 
the  defendant's  locomotive  engines.  The  plaintiff  liad  the 
verdict  and  judgment,  and  the  defendant  has  appealed. 

The  appellant  contends  that  the  evidence  does  not  sus- 
tain the  judgment,  and  therefore  the  district  court  erred 
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in  refusing  to  direct  the  jury  to  return  a  verdict  for  the 
defendant. 

It  appears  froju  the  record  that  plaintiffs  right  of  re- 
covery depended  upon  the  position  of  the  animal  when  it 
was  struck  by  tlie  defendant's  locomotive.  On  tliis  ques- 
tion the  evidence  was  conflicting.  Mrs.  Key,  an  appar- 
ently disinterested  and  truthful  witness,  testified  that  she 
was  about  15  or  20  rods  from  the  place  where  the  animal 
was  struck,  and  just  a  moment  before  that  time  she  saw 
it  on  the  railroad  track  and  right  of  way  just  inside  the 
cattle-guard.  The  engineer  in  charge  of  the  locomotive 
testified  that  the  animal  at  that  time  was  on  the  public 
highway  crossing  just  outside  the  cattle-guard.  Other 
witnesses  testified  that  the  cattle-guard  was  insufficient 
to  prevent  live  stock  from  getting  upon  the  defendant's 
right  of  way.  In  fact  tlie  defendant's  section  foreman 
stated  that  he  had  seen  cattle  pass  over  the  guard  on  the 
opposite  side  of  the  highway,  which  was  constructed  in 
tlie  sauu*  manner  as  the  one  in  question.  A  Mrs.  Butcher 
testified  that  she  lived  just  across  the  road  from  the 
plaintiff's  farm  where  the  steer  in  question  was  killed; 
tliat  she  went  to  the  door  of  her  home  just  before  the  train 
whistled,  and  saw  tlie  steer  standing  on  the  highway  by 
the  cattle-guard  just  as  if  he  was  going  to  cross;  that  she 
went  back  into  the  house  and  heard  the  train  whistle  for 
something  on  the  track;  she  immediately  went  to  the  door 
again  and  lookc^d  out  in  that  direction;  that  the  train  had 
not  vet  crossed  the  hicjhwav:  that  she  looked  for  the 
steer,  but  did  not  see  him;  that  from  the  place  and  posi- 
tion where  she  was  stamling,  at  the  time,  she  could  see 
the  steer  if  he  was  on  tlie  highway,  and  if  he  had  passed 
over  the  cattle-guard  and  on  to  tlie  right  of  way  she  could 
not  see  him.  Some  of  the  witnesses  testified  that  they 
saw  a  single  track  a]>i)aren11y  made  by  the  animal  a  few 
feet  inside  of  the  cattlo-gunrd,  and  it  appears  that  the 
animal  itsc^lf  was  fcmiid  lying  helpless  upon  the  defend- 
ant's right  of  way  about  75  feet  from  the  inside  of  the 
guard. 
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Considering  all  of  the  testimony  contained  in  the  record, 
we  are  unable  to  say  that  tlie  evidence  was  insuflicient  to 
sustain  the  verdict  While  there  are  some  features  of  th(i 
case  from  which  we  might  have  arrived  at  a  different  con- 
elusion,  still,  considering  all  of  the  testimony,  we  cannot 
say  that  the  verdict  is  not  sustained  by  the  evidence.  The 
rule  which  requires  a  court  of  review  to  support  a  verdict 
and  judgment  based  upon  conflicting  evidence,  unless  tliey 
are  clearly  wrong,  constrains  us  to  affirm  the  judgment  in 
this  case,  which  is  accordingly  done. 

Affirmed. 


Village  of  Kenesaw,  appellee,  v.  Chicago,  Buklingtox 
&  QuiNCY  Railroad  Company,  appellant. 

Fn.ED  June  12,  1912.    No.  16,750. 

1.  Nuisance:    Injunction:     Villages.     Under  the  corporate  and  gen- 

eral powers  conferred  by  chapter  14,  Comp.  St.  1909,  upon  cities 
of  the  second  class  and  villages,  a  village  has  the  right  to  main- 
tain an  action  in  equity  to  enjoin  the  maintenance  and  continu- 
ance of  a  public  nuisance. 

2.  :     Abatement:     Injunction.     An   injunction  to   prevent  the 

maintenance  of  the  necessary  facilities  for  the  loading  of  live 
stock  by  a  common  carrier  will  not  be  granted  as  a  matter  of 
right,  but  only  when  it  is  apparent  that  this  duty  may  be  carried 
on  conveniently  elsewhere,  and  that  the  evils  complained  of 
are  substantial  and  cannot  be  otherwise  remedied. 

3.  :  :  :  Decree.  In  an  action  to  restrain  a  com- 
mon carrier  from  maintaining  stock-yards  at  a  certain  point 
within  a  village,  it  is  not  the  duty  of  the  court  to  fix  the 
place  to  which  they  should  be  removed,  and  a  dec  ree  which 
leaves  the  question  of  their  future  'location  to  th^  defendant, 
outside  of  certain  limits,  is  not  so  indefinite  as  to  be  erroneou.s 
and  void. 

Appeal    from    the   district   court   for  Adams   coinilv: 
H.\RRY  S.  Dlngan,  Judge.    Affirmed. 
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Byron  Clark,  Frank  E,  Bishop  and  John  G.  Strrrn.^,  for 
appellant. 

Tihhets,  Morcy  &  Fuller,  contra, 

Letton,  J. 

This  is  an  action  to  enjoin  the  defendant  railroad  (M»in- 
pany  from  maintaining  stock-yards  at  the  place  where  they 
are  now  situated  in  the  village  of  Kenesaw. 

The  trial  court  found  that  the  stock-vards  "are  located 
in  or  nc^ir  the  center  of  said  village  of  Kenesaw,  in  the 
thickly  settled  portion  tliereof ;  that  tliey  are  adjacent  to 
the  nuiin  busim^ss  str(*et  of  said  village  and  about  40  feet 
therefrom,  the  cntrmice  to  said  yards,  pens  and  inclosures 
being  al)Out  SO  fe(*t  from  said  street;  that  the  same  are 
kept  in  as  good  a  condition  as  they  can  be  kept,  considering 
the  ])ur])os(\s  for  wliich  tliey  are  necessarily  used,  by  de- 
fendant as  a  coiumou  carrier  by  railroad  of  live  stock;  but 
that,  by  reason  (}f  tlie  manure  and  the  natural  odors  from 
the  animals  therein  inclosed,  then*  arises  therefrom  smells 
and  stenclics,  and  the  air  tliereabout  is  greatly  filled  and 
impregnated  with  junny  loud  noises  and  many  noisome, 
unliealthful  stenches,  stinks  and  smells,  all  of  which  are 
very  oHVnsive  to  the*  residcMits  and  citizens  of  the  plaintiff 
and  to  thos(»  ])(M*sons  who  necessarily  go  to  and  from  said 
village  for  the  transaction  of  business  and  otherwise.  The 
court  fimls  that  such  conditions  constitute  a  givat,  irre- 
parable, continuing  and  common  nuisam-e  to  the  citizens 
and  r(\*<idents  of  said  village.  The  court  further  finds  that 
said  st(K'k  yards,  jkmis,  and  inclosnres,  by  reason  of  the 
close  proxiinity  to  tlie  principal  streets  of  said  village, 
their  nearness  to  the  busin(^ss  and  resilience  houses  of  said 
village,  and  also  by  reason  of  all  tlie  facts  hereinbefore 
set  forth,  and  all  of  the  faeU  alleged  in  plaintiff's  pt^ti- 
tion,  constitute,  in  their  ])]-esent  location,  and  would  con- 
stitute at  any  ])laee  within  tAvo  ])h)eks  fr(un  sucli  location, 
a  continuing  ])ublic  nuisance  which  should  be  abated,  and 
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for  which  there  is  no  adequate  remedy  at  law.  The  court 
further  finds  that  the  ])la]ntiff  is  entitled  to  maintain  this 
action."    A  perpetual  injunction  was  granted  accordingly. 

Three  points  are  argued  on  behalf  of  appellant:  First, 
that  the  village  has  no  right  or  autliority  to  maintain  this 
action;  second,  that  the  court  erred  in  holding  that  the 
stock-yards  and  the  maintenance  and  the  use  of  them  were 
a  nuisance,  either  public  or  private,  which  required  re- 
moval; and,  third,  that  the  decree  is  so  indefinite,  uncer- 
tain and  unreasonable  that  it  should  be  revei-sed. 

As  to  the  contention  that  the  village  has  no  right  to 
maintain  the  action :  It  is  first  argued  that  there  was  no 
])ublic  nuisance  or  offc^nse  shown.  This  will  be  considered 
later  in  passing  upon  tlie  sufficiency  of  the  evidence. 

It  is  next  said  tliat  the  village  is  given  express  authority 
to  deal  with  the  subject  of  nuisances  by  ordinances,  and 
is  not  given  any  right  to  sue,  and  the  case  of  City  of  Ot- 
tumtca  V.  Chinn,  75  la.  405,  is  cited  as  upholding  this 
argument.  We  are  not  impressed  with  the,  doctrine  an- 
nounced in  that  case,  and  are  of  the  opinion  that,  under 
the  corporate  and  g(^n(4'al  powers  conferred  by  sections 
41,  56,  69,  art.  I,  ch.  14,  Comp.  St.  11)09,  it  was  entirely 
proper  to  obtain  the  judgment  of  a  court  of  equity  as  to 
whether  or  not  a  public  nuisance  existed,  and  its  aid  to 
abate  the  same  if  one  existed.  We  believe  that  the  su- 
preme court  of  Minnesota  in  tlie  case  of  City  of  Red  Wing 
V.  Guptily  71  Am.  St.  Rep.  485  (72  Minn.  1>59),  in  holding 
that  "a  city  authorized  by  its  charter  to  abate  or  compel 
the  abatement  of  public  nuisances  has  power  to  compel 
the  abatement  of  a  nuisance  affecting  the  comfort  or  con- 
venience of  the  public,  ♦  ♦  ♦  and,  therefore,  it  may 
maintain  an  etpiitable  action  to  aid  in  compelling  an 
abatement  of  such  nuisance,"  announces  a  sounder  and 
li(»tter  rule.  This  doctrine  is  supported  by  the  following 
authorities:  Hidwry  v.  Railroad;,  141  N.  Car.  716,  53  S. 
E.  955;  iloore  v.  City  of  Walla  Walla,  2  Wash.  Ter.  184, 
2  Pac.  187;  Lonole  v.  CJfiraf/o,  R.  L  d  P.  R.  Co,,  92  Ark. 
r)46,  123  S.  W.  395;  and  by  many  others.     The  reasoning 


622  NEBRASKA  REPORTS.  [V(H,.91 

Village  of  Kenesaw  y.  Chicago,  B.  ft  Q.  R.  Co. 

set  forth  in  the  opinion  in  State  v.  Ohio  OU  Co,,  150  Ind. 
21,  47  L.  B.  A.  627,  with  reference  to  the  right  and  nii- 
thority  of  a  state  to  maintain  an  action  for  injunction 
against  a  public  nuisance,  which  is  in  line  with  similar 
views  exi)ressod  by  this  court  in  State  v.  Pacific  Express 
Co.,  80  Neb.  823,  we  think  applies  to  the  right  of  a  muni- 
cipal corporation  in  tlie  same  behalf.  We  prefer  to  follow 
the  doctrine  of  these  cases,  ratlier  than  that  of  the  Iowa 
case  cited.  We  are  satisfied  that  it  was  not  incumbent 
upon  the  village  to  enact  an  ordinance  prohibiting  the 
maintenance  of  stock -yards  in  the  locality  complained  of 
before  it  had  the  right  to  apply  to  a  court  of  equity  for 
relief. 

As  to  the  second  point :  The  evidence  shows  that  about 
30  years  a<j:()  or  more,  when  the  railroad  was  first  built 
and  a  station  located  at  Kenesaw,  the  countrv  was  new 
and  tlio  town  was  only  in  embryo;  tliat  during  this  inter- 
val of  time  tlie  population  has  increased  until  there  are 
now  about  1,000  people  residing  in  the  village.  The  b\isi- 
noss  of  tlie  railroad  company  has  increased  in  proportion, 
and  it  became  necessary  from  time  to  time  to  make  sev- 
(*rnl  additions  to  the  stock-yards  in  order  to  accommodate 
the  increased  l)iisiness;  tlie  last  addition  being  made  about 
six  velars  ago.  Tlie  station  and  the  stock-yards  wei'e  built 
originally  in  close  proximity.  There  was  no  good  reason 
at  that  time  why  they  should  not  have  been  so  situated; 
however,  as  popuhition  increased  and  business  grew,  it 
was  eni  irely  natural  and  proper  and  to  be  presumed,  in  the 
usual  course  of  events,  that  the  business  houses  of  thr 
community  would  l^e  erected  in  the  neighborhood  of  the 
station,  and  that  this  would  form  the  nucleus  around 
Avliich  the  village  would  grow.  This  was  what  actually 
occurred.  The  evidence  shows  the  village,  or  at  least  that 
part  of  it  near  the  railroad  and  stock-yards,  is  built  upon 
land  which  is  almost  level;  that  the  railroad  company 
in  endcavorin;;'  to  prevent  the  nuisance  has  filled  in  the 
stoek-vards  with  broken  stime,  which  has  made  the  floor 
almost  imiKTvioiis  to  water  and  elevated  it  above  the  ad- 
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jacent  land  so  that  the  filth  and  excrement,  when  the 
yards  are  washed  or  after  a  heavy  rain,  drain  into  an  open 
ditch  running  parallel  with  tlie  railroad,  and  that  the 
odors  arising  from  the  intermingled  mud  and  excrement 
are  exceedingly  annoying  in  hot  weather  to  the  residents 
of  the  village  living  on  the  leeward  side  of  the  track. 
There  being  no  sewerage  or  means  of  rapid  drainage,  the 
facilities  for  keeping  the  yards  clean  are  not  very  good, 
so  that,  while  the  railroad  company  seems  to  have  exerted 
i*easonable  efforts  to  remedy  the  conditions,  it  has  been 
unable  to  prevent  the  existence  of  a  nuisance,  at  least  to 
an  extent  very  annoying  to  the  residents  living  near  by. 
The  evidence  also  shows  that  live  stock  is  loaded  usually 
on  Wednesday  and  Sunday,  and  that  the  consequent  noise 
is  disagreeable  to  church  goers.  We  are  inclined  to  think 
that  under  these  conditions  the  rights  of  the  inhabitants 
of  the  village  to  freedom  from  noxious  odors  and  inter- 
ference with  their  Sunday  peace  and  quiet  is  superior  to 
that  of  the  railroad  company  to  maintain  the  stock-yards 
in  their  original  situation.  It  is  true  that  the  railroad 
company  must  have  facilities  within  a  reasonable  distance 
of  its  station  to  carry  on  its  business  as  a  common  carrier 
for  hire  of  live  stock,  and  it  is  inevitable  that  there 
should  be  more  or  less  unpleasant  features  connected  with 
this  department  of  its  activities.  It  is  not  every  petty  an- 
noyance of  the  nature  of  that  in  this  case  that  the  courts 
will  enjoin.  The  whole  circumstances  and  what  is  fair, 
just  and  equitable  between  the  public  at  large  and  the 
railroad  company  in  the  discharge  of  its  duties  as  a  com- 
mon carrier  must  be  considered.  An  injunction  will  be 
granted  when  the  evils  complained  of  are  substantial  and 
cannot  be  otherwise  remedied,  and  when  the  business  may 
be  conveniently  carried  on  elsewhere. 

The  decree  of  the  district  court  enjoined  the  defendant 
for  maintaining  stock  yards  witliin  two  blocks  from  the 
place  where  the  same  are  now  located.  The  defendant 
complains  that  the  decree  is  so  indefinite  and  uncertain  in 
its  requirements  that  it  sliould  be  reversed.  The  principal 
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complaint  seems  to  be  that  the  court  did  not  fix  the  exact 
spot  to  whicli  Oie  stock-yards  should  be  moved,  and  it  is 
said:  "No  place  the  company  might  select,  if  it  tried  to 
abide  by  tlie  order,  would  furnish  the  slightest  protection 
under  this  decree.  The  stock-yards  are  no  more  a  nni- 
siince  at  the  present  location  than  they  would  be  tliree 
blocks  from  it."  It  was  not  the  duty  of  the  court  to  fix 
a  place  where  tlie  defendant  might  carry  on  its  business. 
Its  only  function  was  to  restrain  a  public  nuisance.  It 
found  from  the  evidence  that  the  surroundings  of  the 
stock  yards  were  such  that,  if  moved  less  than  a  dist<ince 
of  two  blocks  in  either  direction  from  the  present  loca- 
tion, their  maintenance  would  still  annoy  the  people  of 
the  village.  Beyond  that  it  left  the  question  of  their  lo- 
cation  to  the  good  judgment  of  the  defendant,  and  very 
properly  did  not  seek  to  interfere  with  its  discretion-  We 
think  the  evidence  supports  the  decree 
The  judgment  of  the.  district  court  is  therefore 

Affirmed. 


First  National  Bank  of  Omaha  bt  al.,  appellbbs,  v. 
Francis  D.  Cooper  et  al.,  appellants. 

Fn.ED  June  12,  1912.     No.  17,499. 

1.  Corporations:    Insolvency:     Liability   of   Stockholders:     Limita- 

tions. In  an  action  in  equity  to  enforce  the  liability  of  stock- 
holders of  an  insolvent  corporation,  a  finding  of  the  amount  of 
the  liabilities  of  the  corporation  and  judgment  against  each 
stockholder  for  his  proportion  of  such  liability  is  not  a  final  dis- 
position of  the  proceedings;  and,  if  some  of  these  Judgments 
against  the  stockholders  are  not  paid,  an  application  for  further 
judgment  against  the  stockholders  is  not  a  new  cause  of  action. 

2.  :    :   :   ,    In  such  a  case,  where  It  is  shown 

that  executions  upon  the  judgment  were  issued  against  some  of 
the  stockholders  and  returned  unsatisfied,  the  failure  of  plain- 
tiffs to  collect  from  such  stockholders  will  not  constitute  such 
laches  as  to  relieve  other  stockholders  of  further  liability. 
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8.  Interest.  The  original  Judgment  against  the  appellants  having 
beenjpaid  upon  its  rendition,  interest  is  chargeable,  under  sec- 
tion 4,  ch.  44,  Comp.  St.  1911,  upon  the  remaining  amount  for 
which  each  defendant  is  liable  from  the  date  Qt  demand  and 

refusal. 

Appeal  from  the  district  court  for  Douglas  county: 
Alexandeb  C.  Troup,  Judge.    Affirmed. 

« 

John  C.  Wharton  and  William  Baird  d  Sons,  for  ap- 
pellants. 

Henry  E.  Maanjoell  and  Will  H.  Thompson^  contra. 

Letton,  J. 

The  facts  involved  in  the  action  in  which  the  proceed- 
ings now  complained  of  were  taken  may  be  found  fully 
set  forth  in  the  former  opinion,  89  Neb.  632.  Briefly 
stated,  plaintiffs  brought  an  action  against  the  defendant 
corporation  and  its  stockholders  predicated  upon  the  fail- 
ure of  the  corporation  to  comply  with  the  statutory  re- 
quirements as  to  the  publication  of  notice  of  indebtedness. 
A  finding  of  the  amount  due  the  several  plaintiffs  was 
made  on  March  21,  1893,  and  it  was  adjudged  that  all  the 
defendants  were  jointly  and  severally  liable  under  section 
136,  ch.  16,  Comp.  St.  1889,  for  the  amount  of  the  judg- 
ment. Each  defendant  was  adjudged  to  pay  a  specific 
amount,  and  the  case  was  held  for  further  decree  in  the 
event  of  any  of  the  defendants  failing  to  pay.  On  October 
21,  3908,  a  motion  was  filed  by  the  plaintiffs  for  judgment 
against  defendants  Phelps,  Stuht,  Kuhfall,  and  others  for 
the  balance  remaining  unpaid  on  the  judgment.  Defend- 
ants appealed  to  this  court,  and  in  the  opinion  referred 
to  the  judgment  of  the  district  court  was  reversed.  It 
was  held  that  chapter  13,  laws  1891,  applied,  and  not  the 
former  statute,  and  that  the  extent  of  recovery  was  limited 
by  the  provisions  of  that  act.  After  the  case  was  re- 
manded plaintiffs  filed  another  motion  for  judgment 
against  the  above  named  defendants  under  the  decree  of 
48 
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irarch  21,  1893.  Objections  were  filed  which,  in  effect,  set 
up  as  defenses:  First,  the  statute  of  limitaticms;  and, 
second,  tlie  doctrine  of  laches.  The  court  found  for  plain- 
tiffs for  the  balance  remaining  unpaid  of  the  defendants' 
liability,  under  the  act  of  1891,  with  interest  from  the 
2Gtli  day  of  October,  1908,  and  rendered  judgment  accord- 
ingly. Defendants  appeal,  and  plaintiffs  have  filed  a 
cross-appeal  claiming  that  the  district  court  erred  in  fail- 
ing to  allow  interest  against  each  defendant  from  the  date 
of  tlie  decree  in  1S9;]. 

Tlie  issues  were  submitted  to  the  district  court  upon  a 
stipulation  of  facts.  Tliis  shows  that  between  the  rendi- 
tion of  the  decree  and  judgment,  in  ,1893,. and  August  18, 
1898,  seven  executions  and  two  vendi.  were  issued  upon  it. 
Tlie  last  of  tlie  money  received  from  executions  was  ap- 
plied on  the  judgments  on  December  30,  1897.  Execu- 
tion was  again  issued  in  1898,  and  returned  nulla  bona  in 
December  of  thjit  year.  Certain  payments  were  made  on 
Februaiy  8,  1910,  as  the  result  of  a  decree  in  a  mortgage 
foreclosure  suit  against  defendant  Goodman,  in  which 
plaintiffs  were  adjudged  to  have  a  first  lien  on  the  real 
estate  by  virtue  of  the  judgment  of  1893.  A  witness  at 
the  hearing  in  1908  testified  that  the  record  showed  that 
Goodman  owned  other  real  estate  in  Douglas  county  than 
that  sold  on  the  executicms,  and  defendant  Stuht  then 
testified  that  this  real  estate  was  of  the  value  of  |20,000. 

As  to  the  contention  that  the  proceedings  are  ban'ed: 
It  is  said  that  the  motion  is  in  effect  a  supplemental  pe- 
tition which  sets  up  causes  of  action  based  upon  two 
things — the  decree  of  ^larch  21,  1893,  and  the  subsequent 
default  of  the  codefendants;  that  the  issues  thus,  made 
were  not  involved  in  the  decree  of  1893;  and  that  the 
cause  of  action  accrued  when  the  other  defendants  failed 
to  pay  the  amounts  adjudged  against  them,  which  was 
more  than  four  years  bc^fore  the  filing  of  this  motion. 

The  princii)al  action  was  brought  within  the  statutory 
period  and  has  been  i^endiug  in  the  district  court-  ever 
since.     It  is  true  that  judgment  was  rendered  for  a  i)or- 


F^TT 


Vol.91]  JANUARY  TERM,  1912.  627 

'  First  Nat.  Bank  v.  Cooper. 

tion  of  the  liability,  and  that  further  proceedings  against 
the  appealing  defendants  were  stayed  while  efforts  were 
made  to  collect  from  the  others;  but  the  failure  of  co- 
defendants  to  pay  the  amount  adjudged  against  them  can 
hardly  be  said  to  be  a  cause  of  action  against  these  de- 
fendants. The  real  cause  of  action  had  been  adjudicated 
in  1893,  and  all  that  was  left  undone  was  for  ttie  court, 
if  it  afterwards  became  necessary,  to  ascertain  and  ai)por- 
tion  among  defendants  the  liability  "to  pay  the  remainder 
of  the  debt  in  accordance  with  the  statute.  This  might 
have  been  done  in  the  first  instance  by  rendering  judg- 
ment for  the  whole  amount  and  providing  that  executions 
issue  under  the  court's  direction  until  the  entire  judg- 
ment was  satisfied.  German  Nat.  Bank  t*.  Farmers  & 
Merchants  Bank,  54  Neb.  593.  The  issuance  of  a  new 
execution  in  such  case  is  not  the  accruing  of  a  new  cause 
of  action,  and  neither  can  the  calling  of  the  attention 
of  tlie  court  to  the  fact  that  a  further  judgment  was 
necessary  be  properly  so  considered. 

As  to  the  plea  of  laqhes:  There  is  no  proof  in  the  rec- 
ord that  plaintiffs  had  any  knowledge  other  than  that 
derived  from  the  returns  upon  the  executions  issued  that 
the*  defendant  Goodman  owned  other  property  from 
which  the  judgment  against  him  miglit  have  been  realized. 
Moreover,  if  the  defendants  had  knowledge  that  their  co- 
defendants  possessed  property  from  which  the  original 
judgment  could  have  been  collected,  there  is  nothing  to 
show  that  they  ever  called  the  attention  of  the  plaintiffs 
to  that  fact.  Executions  were  issued  until  the  officers 
found  no  more  pro^ierty  on  which  to  levy,  and  money 
was  collected  and  applied  on  the  judgment  as  late  as 
Februai-y  8,  1910.  Under  this  condition  of  the  record, 
we  find  no  facts  to  justify  the  application  of  the  doctrine 
of  laches. 

The  district  court  refused  to  allow  interest  from  the 
date  of  the  first  decree,  but  allowed  it  from  October  26, 
1908,  when  the  plaintiffs  tiled  their  motion  for  further 
judgment.     It  is  said  this  was  upon  the  tlieory  that  the 
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defendants  were  then  first  called  upon  to  pay  the  balance 
owing,  and  that  inasmuch  as  they  refused  to  make  such 
payment  tliey  were  chargeable  with  interest  from  that 
date.  Defendants  were  not  liable,  as  plaintiffs  claim,  for 
interest  from  the  date  of  the  original  judgment,  because 
they  paid  the  sum  then  definitely  adjudged  against  tliem 
in  full.  •Demand  was  made  for  the  balance  dne  by  the 
motion  of  October  26,  1908.  It  is  true  the  demand  was 
made  for  more  than  was  due,  but  no  offer  was  made  by 
defendants  to  pay  the  true  amount  and  they  resisted  the 
claim  in  toto.  We  think  that  under  section  4,  ch.  44, 
Comp.  St.  1911,  which  provides  for  interest  on  money  due 
and  withheld  by  unreasonable  delay  the  district  court 
took  tlie  i)ropor  view. 

Finding  no  error,  .the  judgment  of  the  district  court  is 
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et  al.,  appellees. 

Filed  June  12,  1912.    No.  16,680. 

1.  Homestead:    Liens:    Purchase  Money.     The  unpaid  price  which  a 

married  woman  agrees  to  pay  for  land  is  a  Hen  on  a  subsequently 
acquired  homestead  interest  therein,  though  her  husband  did 
not  execute  and  acknowledge  the  contract  of  purchase. 

2.  :    :    .     Money  loaned  by  a  vendor  to  vendee  to 

Impiove  the  land  purchased,  pursuant  to  the  terms  of  the  sale, 
is  not  purchase  money,  within  the  meaning  of  the  statute  which 
subjects  a  homestead  to  execution  for  the  satisfaction  of  a  decree 
forerlrsing  a  vendor's  lien.     Comp.  St.  1911,  ch.  36,  sees.  3,  4. 

3.  :  Chamie  of  Location.  By  moving  from  one  lot  to  an- 
other a  dwelling-house  constituting  part  of  a  homestead,  the 
homestead  interest  in  the  house  is  not  lost,  where  the  owner 
and  his  family  live  in  it  while  it  is  being  moved,  abandon  the 
old  location,  and  in  the  new  location  continue  to  occupy  the 
house  as   their  homestead. 
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Appeal  from  the  district  court  for  Douglas  county: 
LbbS.  Estelle,  Judge.    Reversed  ivith  directions, 

William  Baird  d  8ons^  for  appellant. 

A.  8,  Churchill  and  John  G.  Kuhn,  contra. 

Rose,  J. 

This  Is  a  suit  to  foreclose  a  contract  for  the  purchase  of 
a  five-acre  tract  of  land  in  Douglas  county.  The  instru- 
ment was  dated  November  9,  1904.  The  City  Savings 
Bank,  plaintiff,  was  vendor  and  Emma  V.  Thompson  was 
vendee.  She  agreed  to  pay  for  the  land  |1,000  in  monthly 
instalments,  and  plaintiff  promised  to  furnish  lier  $1,000 
to  improve  it,  and  did  so.  When  the  contract  was  exe- 
cuted, she  was  living  with  her  husband  and  five  children 
in  a  two-story  frame  house  on  a  lot  in  Omaha  about  three- 
fourths  of  a  mile  from  the  land  purchased.  Pursuant 
to  the  terms  of  the  agreement  the  money  furnished  to  her 
by  plaintiff  was  expended  under  her  orders  in  moving  to 
and  upon  the  five-acre  tract  the  family  dwelling-house  in 
Omaha,  and  in  paying  for  carpenter  work,  plastering, 
painting  and  masonry,  and  in  making  other  improve- 
ments on  the  new  premises.  The  house  was  moved  while 
the  family  occupied  it,  and  it  continued  to  be  their  home. 
The  purchase  price  of  $1,000,  the  $1,000  to  be  furnished 
for  the  improvement  of  the  tract,  and  interest  on  both 
items,  amounting  to  $1,011.72,  were  included  in  the  con- 
tract as  purchase  money,  to  be  paid  in  monthly  instal- 
ments of  $24  each,  with  the  exception  of  the  last,  which 
was  $35.72,  due  May  1,  1915.  For  each  of  the  monthly 
instalments,  125  in  all,  vendee  gave  her  note,  the  aggre- 
gate being  $3,011.72.  Notes  1  to  32,  inclusive,  were  paid. 
The  note  due  September  1,  1907,  and  the  rest  of  the  notes 
are  unpaid.  Vendee  died ,  November  1,  1908.  The  de- 
fendants are  her  husband,  her  children  and  the  adminis- 
trator of  her  estate.    Defendant  John  0  Thompson,  hus- 
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band  of  the  deceased  vendee,  answered,  and  adduced  eii- 
dence  tending  to  prove  that  he  liad  constructed  the  hotise 
moved  from  the  lot  in  Omaha  to  the  five-acre  tract;  that 
its  value  wlien  moved  was  about  $2,000;  that  he  lived  in 
it  with  his  family  while  it  wsls  being  moved,  and  con- 
tinued to  occupy  it  as  a  home  at  the  new  location;  that 
before  and  after  it  was  moved,  and  during  the  time  of 
the  removal,  it  was  his  homestead;  that  he  did  not  exe- 
cute or  acknowledge  his  wife's  contract  of  purchase,  but 
refused  to  do  so ;  that  he  did  not  convey,  incumber,  or  re- 
lease his  homestead  interest  in  his  dwelling-house,  within 
the  meaning  of  the  statute,  which  declares:  ^'"the  home- 
stead of  a  married  person  cannot  be  conveyed  or  incum- 
bered unless  the  instrument  bv  which  it  is  conveved  or 
incumbered  is  executed  and  acknowledged  by  both  hus- 
band and  wife."    Comp.  St.  1911,  ch.  36,  sec.  4. 

To  show^  the  real  nature  of  the  transactions  between  his 
wife  and  plaintiff,  he  also  pleaded  the  following  as  part 
of  tlie  original  contract,  John  P.  Flack,  by  whom  it  was 
executed  on  behalf  of  the  City  Savings  Bank,  being  treas- 
urer thereof:  "Omaha,  Neb.,  Nov.  8,  1904.  Mrs.  John  C. 
Thompson,  City:  In  connection  with  the  cimtract  which 
vou  have  entered  into  with  the  Citv  Savings  Bank  for  the 
purchase  of  the  nortli  |  of  the  N.  W.  ^  of  the  N.  E.  \  of 
the  S.  W.  }  of  section  32-16-13,  it  is  herel)y  understood 
tliat  $1,000  is  to  be  advanced  to  you  for  the  i)ur]K>se  of 
moving  your  residence  which  is  now  on  40th  avenue  near 
(irand  avenue  onto  this  property;  the  carpenter  work, 
plastering,  painting  and  brick  work  on  said  pro])erty  to 
be  paid  from  tliis  .^1,000  remtiining  due  you;  also  the 
well,  fruit  trees,  etc.,  amounting  to  about  f.......  and 

about  § to  be  used  for  the  purchase  of  live  stock 

and  machinery  to  do  the  work  on  said  place;  and  that  we 
will  not  charge  j-ou  interest  on  this  money  advanced 
until  such  time  as  it  is  paid  out.    John  F.  Flack.'- 

Plaintiff  asserts  that  the  entire  unpaid  debt  evidenced 
by  tlie  notes  is  purcliase  money  and  consequently  is  the 
first  lien  on  the  land  and  on  all  the  improvements  thereon. 
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The  trial  court,  however,  took  a  different  view  of  the  case 
and  decreed  that  the  purchase  price  was  $1,000  only ;  that 
the  sum  of  $1,000  advanced  for  the  moving  of  the  house 
and  for  the  making  of  other  improvements  was  a  loan  to 
vendee  and  no  part  of  the  purchase  price;  that  all  pay- 
ments of  principal  and  interest  included  in  the  canceled 
notes  be  applied  to  the  jmrchase  price,  leaving  due  thereon 
a  balance  of  |381.32,  which  is  the  first  lien  on  the  land, 
but  not  on  the  improvements ;  that  the  husband  and  chil- 
dren of  vendee  have  a  homestead  interest  in  tlie  house  and 
outbuildings  to  the  extent  of  $2,000,  wliich,  as  to  improve- 
ments, is  sui)erior  to  all  other  claims  or  liens;  that  the 
homestead  interest  of  $2,000  attached  to  the  land  when 
the  house  was  moved  thereon  November  24,  1904,  and  is 
inferior  only  to  plaintiff's  lien  for  the  balance  of  the  pur- 
chase price — $381.32;  that  plaintiff  has  also  a  lien  x)n 
the  five-acre  tract  for  $1,483.44;  that  the  land  and  the 
improvements  thereon  be  sold,  "provided  said  premises 
shall  be  sold  for  more  than  enough"  to  pay  costs,  taxes, 
the  homestead  right  of  $2,000,  and  the  amount  of  plain- 
tiff's first  lien;  that  in  case  of  a  sale  tlie  j)roceeds  be  ap- 
plied, first,  to  costs  and  taxes;  s(MM)nd,  to  the  homestead 
interest  of  $2,000;  third,  to  plaintiffs  first  lien  of  $381.32, 
and  the  balance,  on  order  of  the  court,  to  the  other  lien 
of  plaintiff.     From  this  decree  plaintiff  has  appealed. 

There  is  no  dispute  about  any  material  fact.  The  effect 
of  the  homestead  interest  of  defendants  on  the  contract 
of  purchase,  under  the  circumstances  of  the  case,  is  the 
controlling  question.  Except  for  tliat  interest,  plaintiff's 
right  to  a  strict  foreclosure  for  the  unpaid  debt  would  be 
obvious.  Plaintiff  insists  that  the  money  advanced  to 
the  vendee  for  imju'ovements  went  into  tlie  ])roperty  with 
the  knowledge  and  consent  of  her  husband,  and  that  her 
indebtedness  under  tlie  terms  of  her  contract  is  purchase 
money,  within  the  uu^aning  of  the  law  tlmt  a  contract 
for  the  purchase  of  land,  or  a  mortgage  given  by  a  wife 
to  secure  unpaid  purchase  money,  is  valid  security,  though 
not  signed  by  the  husband,  notwithstanding  the  property 
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was  purchased  for  and  occupied  as  a  homestead.  Prout 
V.  Burke,  51  Neb.  24.  The  statutory  provision  is  that  the 
homestead  is  subject  to  sale  in  satisfaction  of  a  judgraent 
obtained  on  a  vendor's  lien.  Comp.  St.  1911,  ch.  36,  sec. 
3.  The  fallacy  in  plaintiff's  argument  is  that  the  money 
advanced  for  improvements  is  not,  as  to  the  homestead 
right,  under  the  facts  disclosed,  a  part  of  the  purchase 
price  of  the  land.  It  is  true  that  vendee  in  her  contract 
treated  her  entire  indebtedness  as  purchase  money,  but 
her  husband  did  not  join  in  the  contract  In  so  far  as 
his  homestead  interests  were  concerned,  he  had  a  right  to 
defend  the  foreclosure  suit  in  the  light  of  the  actual  trans- 
actions. When  his  wife  bought  the  land,  there  were  no 
improvements  on  it.  His  own  house,  after  it  was  moved, 
was  the  first  improvement  on  the  five-acre  tract,  and  the 
money  furnished  by  plaintiff  for  improvements  was  sub- 
sequently paid  out.  In  Smith  v,  Lackor,  23  Minn.  454, 
the  supreme  court  said:  "A  debt  incurred  for  lumber  to 
build  a  dwelling-house  on  a  lot  held  under  a  contract  of 
purchase,  and  claimed  and  occupied  as  a  homestead,  rep- 
resents no  part  of  the  purchase  money  of  such  homestead." 
Under  the  laws  of  this  state,  the  homestead  is  exempt 
from  judgment  liens  and  from  execution  and  forced  sale 
except  for  debts  secured  by  mechanics',  laborers'  and  ven- 
dors' liens,  and  for  debts  secured  by  mortgage  executed 
bv  both  husband  and  wife  or  an  unmarried  claimant. 
Comp.  St.  1911,  ch.  36,  sec.  3;  Fox  v.  McCla/y,  48  Neb. 
820. 

The  evidence  is  conclusive  that  the  husband  did  not  ^' 

execute  the  contract  of  sale,  but  refused  to  sign  it.  He  ] 

abandoned  his  homestead  on  the  lot  in  Omaha  as  soon  as 
his  house  was  removed  therefrom.  During  the  removal 
it  was  occupied  by  himself  and  family  with  the  definite 
intention  of  making  it  their  home  when  located  on  the 
land  purchased.     That  purpose  was  carried  out.     The  ( 

homestead,  therefore,  was  changed  from  the  old  location 
to  the  new.  Maguire  v.  Hanson,  105  la.  215.  The  statute 
makes  "the  dwelling-house  in  which  the  claimant  resides"  < 
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an  essential  part  of  the  homestead.  Comp.  St  1911,  ch. 
36,  sec.  1.  The  homestead  may  be  sold  and  a  new  one 
selected.  For  the  period  of  six  months  the  proceeds,  like 
the  homestead  itself,  are  entitled  to  protection  from  legal 
process.  Comp,  St.  1911,  ch.  36,  sees.  13,  16.  If  the  pro- 
ceeds of  the  sale  of  a  homestead  are  protected  in  currency 
and  in  other  forms  of  property,  the  dwelling-house,  which 
is  an  essential  part  of  the  exempt  property,  is  certainly 
entitled  to  the  same  protection,  when  claimed  as  exempt 
and  occupied  as  a  homestead  in  a  new  location.  Did  the 
husband  of  vendee,  by  permitting  his  dwelling-house  to 
be  moved  on  the  land  purchased  by  his  wife  from  plain- 
tiflf,  subject  his  homestead  interest  to  a  lien,  for  the  money 
furnished  to  hei*  for  improvements?  If  his  homestead  in- 
terest in  the  house  was  charged  with  a  lien  in  favor  of 
plaintiff,  for  the  money  advanced  for  improvements,  that 
result  was  nojb  accomplished  by  any  instrument  "executed 
and  acknowledged  by  both  husband  and  wife,"  as  required 
by  statute.  Plaintiff  knew  that  he  refused  to  sign  the 
contract.  That  part  of  the  agreement  pleaded  by  defend- 
ants refers  to  the  house  as  the  residence  of  vendee.  Since 
the  money  furnished  to  her  for  improvements  is  not  a 
part  of  the  purchase  money,  since  her  husband  did  not 
execute  or  acknowledge  the  contract  of  purchase,  since 
he  retained  and  asserted  his  homestead  interest  in  his 
house  after  it  was  removed,  and  since  he  occupied  it  as 
such  in  the  new  location  with  plaintiff-s  knowledge  of 
the  facts,  a  vendor's  lien  for  the  money  advanced  for  the 
improvements,  as  distinguished  from  purchase  money, 
did  not  attach  to  the  homestead.  This  conclusion  is  not 
demanded  by  the  principles  of  justice  governing  courts  of 
equity  independently  of  statute,  but  there  does  not  seem 
to  be  any  way  to  avoid  it  without  doing  violence  to  the 
homestead  lawa 

The  decree,  however,  is  erroneous  in  subjecting  plain- 
tiff's lien  for  unpaid  purchase  money  to  the  homestead 
interest  in  the  improvements.  When  the  husband  of  ven- 
dee permitted  her  to  move  his  house  onto  the  land  pur- 
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chased^  he  knew  the  surrounding  circumstancea  He  had 
discussed  with  plaintiff  the  terms  of  the  contract  He 
knew  that  plaintiff  had  a  valid  purch^fee-money  lien  for 
f  1,000  on  the  land  before  his  house  was  moved  onto  it 
He  could  not  lawfully  disturb  that  lien  or  interfere  with 
plaintiff  in  enforcing  it  by  permanently  attaching  his 
house  to  the  land-  By  that  act,  he  subjected  his  improve- 
ments to  the  vendor's  lien,  which,  under  the  circumstances 
of  this  case,  is  by  statute  made  superior  to  the  homestead- 
The  decree  should  have  provided,  without  condition,  for 
the  sale  of  both  land  and  improvements  to  satisfy  the 
amount  due  plaintiff  for  purchase  money,  and  interest 
thereon,  taxes  and  costs  of  suit  It  is  therefore  reversed 
and  the  cause  remanded,  with  directions^  to  the  district 
court  to  modifv  the  decree  to  conform  to  the  views  here 
expressed,  defendants  will  be  required  to  pay  the  costs 
in  this  court 

Reversed. 

Barnes,  J.,  concurring  separately. 

The  policy  of  the  law  is  to  preserve  the  homestead  for 
the  use  of,  and  to  furnish  shelter  for,  the  family,  and  it 
therefore  contains  the  wise,  just  and  humane  provision 
that  the  homestead  cannot  be  incumbered  except  by  a 
contract  in  writing  signed  and  acknowledged  by  both 
husband  and  wife.  In  this  case  the  husband  refused  to 
waive  his  riglit  or  incumber  his  homestead,  and  his  wis- 
dom and  forethought  seem  to  be  fully  justified  by  the 
record. 

It  appears  that  the  wife  is  dead,  and,  if  the  view  ex- 
pressed in  the  dissenting  opinion  should  prevail,  the 
plaintiff  would  be  allowed  to  deprive  the  defendant  and 
his  fannly  of  their  home  for  the  repayment  of  the  money 
advanced  by  it  to  improve  the  property  in  question.  For 
this  the  law  gives  the  plaintiff  no  lien.  It  is  true  that  the 
materialman  and  a  contractor  who  performed  labor  and 
furnislied  material  for  that  purpose  could  have  obtained 
a  lien  on  the  homestead  therefor,  but  the  law  makes  no 
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provision  for  such  a  lien  in  favor  of  one  who  advances 
money  Avitli  which  to  pay  for  such  improvements. 

It  is  sugg'ested  in  the  dissenting  opinion  that  the  sole 
ground  of  defendant's  refusal  to  sign  the  contract  was  to 
avoid  a  personal  liability.  This  suggestion  does  not  seem 
to  be  supported  by  the  record.  On  the  contrary,  his  re- 
fusal must  have  been  made  in  antftdpation  of  the  situa- 
tion which  now  confronts  him — ^that  of  having  the  home 
for  himself  and  family  swept  away  by  the  plaintiff's  de- 
mands. I  am  therefore  of  opinion  that  the  views  ex- 
pressed by  the  majority  of  the  court  are  correct 

Again,  it  may  be  assumed  that  the  property  is  of  suffi- 
cient value  to  satisfy  the  plaintiff's  claim  without  resort- 
ing to  the  homestead,  which  should  not  be  sacrificed  for 
that  purpose. 

Sedgwick,  J.,  dissenting. 

The  policy  of  our  law  is  to  encourage  the  improvement 
of  homesteads.  There  are  no  restrictions  placed  upon 
adding  to,  improving  or  beautifying  the  homes  of  the  peo- 
ple. If  this  plaintiff  had  removed  defendant's  house  for 
them  and  placed  it  on  this  new  homestead,  and  had  re- 
paired the  house  and  otherwise  improved  and  beautified 
it,  the  plaintiff  could  have  filed  a  lien  for  the  amount  so 
expended  and  the  homestead  would  be  liable  for  it.  In 
this  case  the  plaintiff  had  no  occasion  to  file  a  lien,  be- 
cause it  had  already  a  contract  with  the  cnvner  of  the  fee 
for  the  very  thing  for  which  the  law  would  have  allowed 
it  to  file  a  lien,  to  wit,  for  improvements  made  to  their 
home.  It  was  not  necessary  to  have  a  contract  for  this 
purpose  with  any  one  except  the  owner  of  the  fee.  The 
husband  refused  to  sign  the  contract.  He  did  not  own 
the  fee  in  the  land,  and  did  not  want  to  make  himself  per- 
sonally liable  for  the  purchase  price.  The  property  itself 
was  good  for  it,  and,  if  that  is  not  enough  without  mak- 
ing the  husband  also  personally  liable,  they  might  get 
along  with  the  old  home.  There  seems  to  have  been  no 
other  reason  for  his  refusing,  as  his  signature  was  of  no 
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importance  upon  the  contract  except  to  make  him  person- 
ally liable  for  the  additions  they  were  making  to  their 
home.  He  says  that  the  house  was  his.  He  has  consented 
to  attacli  it  to  his  wife's  real  estate  and  make  it  a  part 
thereof.  He  says  that  the  house  was  moved  and  made  a 
part  of  his  wife's  real  estate  without  his  consent.  If  he 
liad  not  consented  to  it,  it  would  never  have  been  moved, 
and  if  he  objected  to  having  so  good  a  home  as  his  wife 
seems  to  have  been  trying  to  provide  for  him,  and  did  not 
want  the  building  used  for  that  purpose,  he  sliould  liave 
said  so  at  tlie  time.  This  he  did  not  do,  and  he  ouglit  cer- 
taiulv  now  to  be  held  to  have  consented  to,  and  to  have 
l)articipated  in,  making  the  house  a  part  of  the  real  estate, 
and  their  home,  and  adding  to  it  the  improvements  that 
were  made.  If  he  consented  to  the  improvements,  and 
the  wife  wlio  hold  the  legal  title  agreed  that  they  sliould 
be  a  charge  upon  the  proi>erty,  and  he  has  been  for  these 
years  enjoying  the  benefit  of  those  improvements,  the 
policy  of  the  law  is  to  charge  them  upon  the  homestead, 
tie  know  that  liis  wife  had  contracted  to  make  tliese  im- 
provements a  charge  upon  the  homestead,  and,  knowing 
tliat,  he  moved  his  liouse  upon  his  wife's  land,  made  it  a 
part  of  tlie  real  estate  to  be  charged  with  the  improve- 
ments, and  adopted  it  as  their  homestead.  The  improve- 
ments were  made  and  lie  is  enjoying  them  as  his  home. 
If  I  buy  a  lot,  upon  which  to  make  a  home,  for  §1,000, 
with  the  agreement  that  the  party  from  whom  I  buy  it 
shall  fill  it  up  to  grade  at  an  expense  of  $500,  and  that  I 
will  pay  |1,500  for  it  all  improved,  the  filling  up  of  the 
grade  is  as  much  a  part  of  the  property  purchased  as  is 
the  original  lot.  So,  if  I  contract  for  a  lot  and  agree  that 
certain  improvements  or  additions  shall  be  made  thereto, 
and  that  I  will  pay  so  much  for  tlie  lot  and  the  improve- 
ments, the  amount  that  I  pay  towards  the  improvements 
is  as  much  the  purchase  price  of  the  lot  as  though  the  im- 
provements had  been  made  before  I  thought  of  making 
any  contract,  and  that  seems  to  me  to  be  precisely  this  case. 

Eeese,  r.  J.,  and  Ha:mer,  J.,  ocmonr  in  this  dissent. 
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Paul  H.  Dassleb  et  al.,  appellants,  v.  Chablbs  Eowb 

bt  al.,  appellees. 

Filed  Juxe  12,  1912.    No.  16,722. 

Corporations:  Purcha.se  of  Stock:  Rescission  of  Contract.  A  pur- 
chaser  of  capital  stock  of  a  corporation  cannot  rescind  the  sale 
and  recover  back  the  consideration  paid  on  the  ground  that  he 
was  induced  by  fraudulent  representations  to  make  the  pur- 
chase, where  he  thereafter  treated  the  stock  as  his  own,  accepted 
the  benefits  thereof,  entered  into  a  contract  to  sell  a  number  of 
the  shares,  served  as  a  director  of  the  corporation  and  partici- 
pated In  its  management,  with  a  full  knowledge  of  the  facts  on 
which  his  charges  of  fraud  are  based. 

Appeal  from  the  district  court  for  Douglas  county: 
Geobgb  a..  Day,  Judge.    Affirmed. 

G.  H.  Merten  and  H.  B.  Fleharty,  for  appellants. 

Lambert,  Shotwell  &  Shotv>ell,  contra. 

Rose,  J. 

For  the  price  of  11,500  plaintiffs  bought  from  a  share- 
holder in  the  Mid- West  Specialty  Company  60  shares  of 
the  capital  stock  of  that  cor]>oration.  On  account  of  al- 
leged fraudulent  representations  inducing  the  purchase, 
this  action  was  brought  to  rescind  the  contract  and  to 
recover  back  the  consideration  paid.  Defendants  denied 
the  fraud  charged,  and  pleaded  ratification.  After  hear- 
ing the  proofs  of  plaintiffs  the  trial  court  dismissed  the 
suit,  and  they  have  appealed. 

The  evidence  of  plaintiffs  shows  that,  after  they  learned 
the  facts  upon  which  their  allegations  of  fraud  are  based, 
they  treated  the  shares  of  stock  as  their  own,  accepted  the 
benefits  thereof,  and  entered  into  a  contract  to  sell  a 
number  of  shares  after  they  brought  the  suit.  Prom  the 
purchase  to  the  trial  plaintiff  Paul  H.  Dassler  served  as  a 
director  of  the  corporation  and  participated  actively  in 
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transacting  its  business.  On  these  facts  alone,  the  trial 
court  properly  dismissed  their  action '  on  the  showinjj 
made  by  themselves.  American  BuUding  &  Loan  A^h'h 
V.  RainboU,  48  Neb.  434;  Arnold  v.  Doicd,  85  Neb.  108. 


Affirmed. 


Robert  Caulk,  appellant,  v.   Marie  Cahoon  Caclk, 

APPEIiLEE. 

Filed  June  12,  1912.    No.  16,746. 

Marriage:  Annulment:  Order  for  Support  of  Child.  In  a  proceed- 
ing by  a  father  under  the  statute  (Comp.  St.  1911,  ch.  25,  sec. 
33)  authorizing  him  to  bring  a  suit  to  annul  the  marriage  of  his 
son  on  the  ground  that  he  was  married  without  the  consent  of 
his  parents  before  he  was  18,  and  did  not  cohabit  w^ith  his  w^ife 
after  he  attained  that  age,  an  order  requiring  plaintiff  to  pay- 
money  for  the  permanent  support  of  defendant's  child  is  erro- 
neous. 

Appeal  from  the  district  court  for  Dixon  countv :  Guy 
T.  Gravp^s,  Juikje.    Affirmed  in  part  and  revenged  in  part. 

KingHhury  d  Hcndrickfion^  for  appellant. 

J.  f/.  MoVarthy,  contra. 

Rose,  J. 

Tliis  is  a  ])r()((^edinjj:  by  a  father  under  the  statute  au- 
thorizing? him  to  briuiz:  a  suit  to  annul  the  man'iaire  of 
his  son  on  t\w  ground  that  he  was  maiTiedwithimt  the 
consent  of  his  parents  before  he  was  18,  and  did  not  co- 
habit with  his  wife  after  he  attained  that  age.  Comp.  St 
1911,  ch.  25,  sec.  33;  cli.  52,  sec.  2.  Plaintiff's  pleadings 
and  proof  conformed  to  tlie  r(^quirements  of  the  statute, 
and  tlie  marriage  was  annulled.  Before  the  action  was 
brought,  however,  tlie  minor's  wife  had  given  birth  to  a 
child,  and  the  trial  court,  on  a  cross-bill  by  defendant. 
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ordered  plaintiff,  the  father  pf  the  minor  whose  marriage 
was  canceled,  to  pay  to  the  clerk  of  the  district  court  for 
the  permanent  support  of  the  child  the  sum'  of  f  800.  From 
this  allowance  plaintiff  has  appealed. 

The  statute  does  not  make  the  plaintiff,  who  is  the 
parent  of  the  minor,  liable  for  the  support  of  defendant's 
child.  Liability  for  such  an  alloAvahce,  if  considered  as 
alimony,  does  not  extend  to  the  father  of  the  married 
minor.  That  part  of  the  decree  requiring  plaintiff  to  pay 
f 800  for  the  purpose  stated  is  erroneous.  There  does  not 
appear  to  be  any  division  of  authority  on  the  subject. 
Stivers  v.  Wise,  46  N.  Y.  Supp.  9;  ThoA/er  v.  Thayer,  9 
R.  I.  377;  Osgood  v.  Osgood,  2  Paige  Ch.  (N.  Y.)  ♦621; 
Sturgis  v.  Stitrgis,  51  Or.  10,  15  L.  R.  A.  n.  s.  1034. 

Other  assignments  of  error  are  disregarded  as  not  avail- 
able on  the  record  presented.  That  part  of  the  judgment 
relating  to  the  erroneous  order  mentioned  is  reversed. 

Reversbd  as  to  permanent  allowance, 

BUT    otherwise   AFFIRMED. 


In  re  Harry  W.  Burdiok. 

Filed  June  12,  1912.     No.  17,064. 

Parent  and  Child:  Custody  of  Child.  Where  a  mother  dies  immedi- 
ately after  the  birth  of  a  child,  and  the  father  commits  it  to  the 
custody  of  a  competent  woman  who  properly  cares  for  it  in  a 
suitable  home  without  compensation,  and  the  father  permits 
a  mutual  attachment  to  grow  up  between  them  for  a  number 
of  years  under  a  contract  with  him  awarding  to  her  its  perma- 
nent custody,  in  a  proceeding  by  the  father  to  regain  his  child, 
the  general  rule,  that  the  controlling  consideration  is  the  child's 
own  best  interests,  applies. 

Appeal   from   the   district   court   for   Custer   county: 
Bruno  O.  Hostetler,  Judge.     Reversed  with  directions. 
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Sullivan  d  Squires,  for  appellants. 

Silas  A.  Holcomh  and  A.  P.  Johnson,  contra. 

Rose,  J. 

This  IS  a  controversy  over  the  custody  of  a  cliild  named 
Bertlia  Mildred  Burdick.  It  was  bom  November  13,  1906, 
and  its  mother  died  five  davs  later.  Before  it  was  a  week 
old  it  was  taken  to  the  home  of  Bert  Kaelin,  where  it  re- 
mained for  more  than  three  years.  Kaelin's  family  con- 
sisted of  himself,  his  wife,  and  two  children — a  boy  ten 
years  old  and  a  girl  of  the  age  of  six.  May  14,  1910, 
Hariy  W.  Burdick,  the  father  of  the  child,  petitioned  the 
county  court  of  Custer  county  for  a  writ  of  habeas  cor- 
pus to  obtain  its  custody,  alleging  that  it  was  unlawfully 
deprived  of  its  liberty  by  the  Kaelins.  At  that  time  Bur- 
dick's  family  consisted  of  himself,  a  second  wife,  and  a 
little  son  by  his  first  wife.  The  rival  families  are  pros- 
perous fanners,  living  in  commodious  homes  three- fourths 
of  a  mile  apart,  in  Custer  county,  near  Ansley.  The  trial 
in  the  county  court  resulted  in  an  order  taking  the  child 
from  the  Kaelins  and  restoring  it  to  its  father.  Upon  a 
review  of  the  proceedings  in  the  district  court  the  judg- 
ment of  the  county  court  was  affinned.  The  Kaelins 
have  appealed  to  this  court. 

Is  the  judgment  of  the  county  court  free  from  en-or? 
Did  the  best  interests  of  the  child,  when  all  of  the  facts, 
circumstances  and  conditions  disclosed  by  the  evidence 
are  considercMl,  require  the  county  coiu't  to  take  the  child 
from  the  Kaelins  ."/nd  restore  it  to  its  father?  These  are 
the  questions  to  be  determined. 

Both  the  father  and  the  Kaelins  are  abundantlv  able  to 
furnish  the  child  a  suitable  home,  to  support  it,  to  edu- 
cate it,  and  to  bestow  upon  it  a  bounty  in  the  form  of 
I>r()peii:y  or  testamentary  bequests.  It  cannot  be  deter- 
mined, without  disregarding  the  evidence,  that  the  father 
is  unfit  to  have  the  custody  of  his  child.    That  Mrs.  Kaelin 
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is  a  suitable  person  to  raise  it  has  been  demonstrated  by 
an  actual  test  of  motherly  devotion  and  care  above  the 
criticism  of  the  father  himself.  The  decision  must  there- 
fore be  controlled  by  other  considerations. 

The  father  asserts  his  rights  as  the  natural  guardian 
of  his  offspring.  He  further  urges  that  he  has  a  suitable 
home;  that  he  has  remarried  and  can  properly  care  for 
his  child;  that  his  present  wife  will  give  it  the  care  of  a 
mother;  that,  according  to  the  expressed  wish  of  the 
child's  mother  and  his  own  desires,  his  two  children  should 
be  raised  and  educated  together;  that  for  their  own  good 
they  should  be  companions;  that  the  ties  between  brother 
and  sister  will  be  a  benefit  to  both,  if  they  are  permitted 
to  live  together;  that  the  control  of  a  father  is  the  best 
assurance  of  the  child's  welfare  and  happiness;  that  the 
Kaelins  obtained  only  temporary  custody  of  the  child, 
with  the  understanding  they  should  receive  compensation, 
which  he  is  willing  to  pay ;  that,  for  the  purpose  of  pre- 
venting his  own  relatives  from  interfering  with  its  cus- 
tody, he  entered  into  a  contract  allowing  Mrs.  Kaelin  to 
keep  it,  but  not  for. the  piu'pose  of  abandoning  his  own 
rights  as  parent;  that  the  contract  was  void  as  to  him, 
and  that  the  best  interests  of  the  child  demand  that  it  be 
restored  to  his  custody  and  control. 

The  merit  of  these  propositions  cannot  be  determined 
without  a  full  consideration  of  other  facts.  In  a  contro- 
versy like  this  the  court  is  not  bound  as  a  matter  of  law 
to  restore  the  child  to  its  father.  The  welfare  of  an  infant 
is  paramount  to  the  Avishes  of  the  parent,  where  it  has 
formed  a  proper  and  natural  attachment  for  another  per- 
son who  has  long  stood  in  the  relation  of  a  parent  with 
the  parent's  consent.  Stur.tevant  v.  State,  15  Neb.  459; 
Norval  v.  Zinsmaster,  57  Neb.  158;  State  v.  Porter,  78 
Neb.  811. 

Before  and  after  the  death  of  the  mother,  Mrs.  Kaelin 
was  at  her  home  to  minister  to  her  and  to  her  child  with- 
out compensation.    At  the  request  of  its  father  she  took 
the  child  and  its  little  brother  home  with  her,  and  for  a 
44 
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short  time  kept  an  account  of  her  expenditures  in  behalf 
of  the  baby.  The  little  boy  returned  to  his  father  in  three 
weeks,  but  went  back  at  inteiAals,  remaining  for  a  short 
time  only.  The  child  was  sicklv,  and  for  three  months  it 
took  practically  all  of  Mrs.  Kaelin's  time.  Like  an  anx- 
ious and  devoted  mother  she  spent  entire  nights  with  it 
without  sleep.  One  night,  when  it  was  sick,  she  tele- 
phoned for  its  father,  and  he  came  to  see  it.  Afterwards 
she  again  telephoned  for  him  in  the  night,  but  he  declined 
to  come,  saying  she  knew  better  than  he  what  to  do.  Con- 
stant attention  to  the  helpless,  innocent  child  produced 
the  natural  result.  There  soon  came  a  time  when  she 
recognized  a  growing  attachment  for  it  and  when  she  be- 
gan to  dread  a  separation.  After  considerable  discussion, 
the  following  contract  in  writing  was  duly  executed: 
"This  agreement  made  and  entered  into  this  16th  dav  of 

CD  ar 

March,  A.  D.  1907,  by  and  between  Harry  W.  Burdiok  of 
the  first  part  and  Blanche  Kaelin  of  the  second  part, 
witnesseth:  That  Harry  W.  Burdick  of  the  first  part  is 
the  fatlier  of  Bertha  ^Mildred  Burdick,  his  minor  child; 
and  tliat  said  HaiTy  W.  Burdick  has  this  day  voluntarily 
relinquished  all  his  right  to  the  custody  of  and  control 
over  said  Bertha  Mildred  Burdick,  and  to  the  services 
and  wnges  of  said  child;  to  the  end  that  said  Bertha  Mil- 
dred I>iirdick  sliould  be  adopted  by  Blanche  Kaelin,  and 
tliat  said  Blanche  Kaelin  shall  bestow  upon  said  Bertha 
Mildred  Iturdick  all  tlie  care  of  and  control  over,  as 
should  be  Ix^stowed  upon  a  child  bom  in  lawful  wedlock. 
It  is  furtlier  agreed  tliat  the  first  party  shall,  at  all  rea- 
sonable times,  be  permitted  to  visit  said  Bertha  Mildred 
Burdick  and  to  have  said  Bertha  Mildred  Bnrdick  visit 
liim,  if  slie  so  chooses.  Tt  is  further  agreed  that,  should 
the  second  i>arty  not  provide  the  proper  care  of  said  child, 
then  tlie  said  ITarrv  W.  Burdick  sliall  have  full  right  to 
take  said  child  and  declare  this  contract  null  and  void. 
Harrv  W.  r>nrdi('k,  Blanclie  Kaelin.  Witness:  C. 
Mackey.'' 

Consent  (o  the  a<lopti<>n  was  withdrawn.    Of  course,  a 
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ring  into  a  contract  of  tliis  kind,  cannot 
lattons  to  his  offspring;  nor  can  such  an  in- 
ide  the  means  of  keeping  a  child  in  an  un- 
suicaoie  place,  where  a  proper  one  is  available.  An  esam- 
inntiOD  of  the  opinions  discussing  this  subject  shows  the 
correctness  of  the  following  editorial  note  found  in  State 
V.  Steel,  16  L.  R.  A.  n.  s.  1004  (121  La.  215,  46  So.  215) : 
"Though  it  is  quite  generally  held  that  a  contract  whereby 
a  parent  intrusts  to  another  the  custody  of  his  child,  with 
the  understanding  that  his  rights  thereto  as  parent  are 
thereby  transferred,  is  against  public  policy  and  unen- 
forceable, yet,  the  cases  are  numerous  where  the  court  is 
at  great  pains  to  discover  whether  or  not  such  an  agree- 
ment has  been  made.  To  such  a  contract  great  importance 
is  attached;  and  oftentimes,  especially  where  both  claim- 
ants for  the  child  are  equally  fit,  such  contract  is  the  de- 
ciding factor." 

Though  Burdick  insists  that  the  contract  was  made  to 
liroteet  the  child's  custody  from  the  interference  of  his  rel- 
atives, liis  own  testimony  shows  that  every  time  he  there- 
after mentioned  the  subject  to  Mi-s.  Kaelin  she  asserted 
her  absolute  right  of  control,  and  that  her  will  in  that 
respect  prevailed.  She  kept  the  child  three  years  after  he 
i-emarried.  She  and  her  husband  have  defended  their 
iwjssession  in  three  courts  with  a  vigor  which  could  not  be 
Kurpass<^  on  behalf  of  their  own  children.  When  Burdick 
f*l>oke  to  Mrs.  Kaelin  about  paying  for  keeping  the  child, 
she  resented  it.  saying  slie  could  not  he  compensated  in 
money.  He  never  in  fact  gave  or  paid  her  anything  of 
value  beyond  *18 — an  insufficient  reward  for  taking  care 
of  his  little  boy  alone,  though  she  made  no  charge  for  do- 
ing so.  No  disinterested  person  can  read  the  record  with- 
out being  convinced  that  she  believed  in  her  right  of  cus- 
tody under  her  contract.  After  the  agreement  was  ex- 
ecuted she  allowed  the  child  to  pull  at  her  heart-strings, 
and  she  reciprocated  without  restraint.  She  testified  with- 
out qnaliliintiim  that  her  attachment  for  the  child  was  the 
v;ime  as  foi-  her  oivn  childivii.     When  the  writ  was  served 
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upon  Iier,  all  the  child  knew  of  home  and  mother  had  heen 
learned  at  the  Kaelins,  where  it  was  happy  and  cont4?nte<l. 
Such  ties  cannot  be  severed  without  affecting  the  child. 
Did  its  best  interests  require  a  separation?  Mrs.  Kaelin 
has  cljildren  of  her  own.  Her  spirit  has  been  refined  in 
the  crucible  of  motherhood.  She  has  been  a  teacher.  In 
her  home  the  child  hears  language  and  observes  manners 
born  of  culture  and  refinement,  where  there  are  pictures, 
flo^\'(^r8  and  music.  There  it  is  under  moral  and  religious 
influences  softened  by  liberality  and  freedom.  A  court 
may  well  hesitate  to  take  a  child  away  from  such  sur- 
roundings to  try  an  experiment  elsewhere.  It  is  no  dis- 
paragement to  the  stepmother  to  say  that  these  conditions 
cannot  be  equaled  in  her  home.  Upon  a  few  days'  ae- 
(luaintance  she  was  married  to  the  father  of  the  child  six 
montlis  after  the  death  of  its  mother.  She  is  t<?n  vears 
older  than  her  husband,  has  no  children  of  her  ot^ti,  and 
lias  passed  the  time  of  life  when  she  can  hope  to  become  a 
mother.  At  the  trial  she  made  no  claim  to  an  alBfection 
for  the  child  beyond  that  imposed  by  her  duties  as  a  step- 
mother. These  facts  are  not  mentioned  as  reflections  upon 
her  fitness  to  have  the  custody  of  the  child,  but  to  suggest 
tlie  ditlVrence  jn  conditions  to  which  a  change  of  custody 
would  subject  it.  Mrs.  Burdick  has  a  large,  well-kept 
house,  near  a  good  school,  and  her  testimony  indicates 
that  she  would  require  strict  observance  of  moral  and 
religious  principles  as  she  understands  them. 

At  the  time  of  the  trial  the  child's  happiness  and  wel- 
fare were  assured,  for  the  present  at  least.  To  make  a 
change  would  be  an  experiment  at  best.  At  the  Kaelins 
the  father  will  not  be  deprived  of  the  companionship  of  his 
daugliter,  but  will  be  welcomed  there  as  a  visitor  at  all 
proper  times,  as  long  as  he  recognizes  their  right  of  cus- 
tody. Ui)on  a  pro])er  consideration  of  the  entire  case,  it 
cannot  be  held  that  the  best  interests  of  the  child  require 
a  change  in  its  custody.  It  follows  that  there  was  error 
in  the  onltT  alTirming  the  judgment  of  the  county  court. 
Tlie  aflliriMaiice   is   tlierefore  reversed  and   the  cause  re- 
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I  district  court,  with  instructions  to  commit 
the  custody  of  tlie  child  to  Mrs,  Kaeliii. 


Advance  Thresher  Company,  appellant,  v.  Eugene  C. 

KeNDEICK  ET   AL.,   APPEI.I-ERS. 

Pn.KD  JDNB  12.  1912.    No.  16,941. 

Appeal:  Aftibmame.  "Where  the  conelueion  reached  by  the  Jury 
was  the  only  one  permtselble  under  the  pleadings  and  evidence. 
the  Judgment  will  be  affirmed.  In  8ucb  case,  errors  occurring  at 
Ihe  trial  could  not  have  been  prejudicial."  yprnon  v.  Union  Life 
In».  Co..  6S  Neb.  494. 

Appeai,  fi-oiii  the  district  court  for  Da  was  county: 
William  H.  Wbstover,  -Tudge.    A/firmed. 

Albert  ir,  (Jriten,  for  appellant. 

Jusihi  hi.  Porter,  contra. 

Fa^Cett,  J. 

From  a  jiidgiiiont  of  the  district  (rourt  for  Dawes  county, 
upon  a  verdict  of  the  jury  in  fnvor  of  defendants,  plaintiff 
■ippt^als. 

riaintiff's  abstract  states  that  the  petition  is  based 
upon  seven  causes  of  action,  six  of  which  are  upon  prom- 
issoi-j'  notes,  dated  March  14,  li)OS,  the  last  of  which  ma- 
tured, upon  its  face,  Deceinl)er  1,  1910,  that  said  notes 
iiggiTgate  f2,460;  that  the  seventh  ciiuse  of  action  is  upon 
an  account  for  j^oo(]s  sold  by  plaintiff  to  defendanti,  ap- 
^TPjiating  !!40:il;  that  tlie  petition  pra.viMl  judgment 
afrainst  defendants  for  $3,520.11,  witli  iiiierest  from 
JIarch  14,  1908;  that  all  of  tliese  notes  were  secured  by 
cliattel  mortpage  on  one  steam  traction  eiiijiiiic  and  attnoli- 
uieiits,  which  inortirage  provided  for  accelerating  the  iiia- 
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turity  of  the  remaining  notes  in  case  any  of  them  should 
not  be  paid. at  maturity;  that  the  notes  set  forth  in  the 
first  and  second  causes  of  action  were  matured  on  their 
face  when  the  petition  was  filed;  and  alleges  the. maturity 
of  tlie  remaining  notes  under  the  clause  in  the  chattel 
mortgage  providing  for  accelerating  maturitj'. 

The  answer  is  quite  voluminous.  Among  other  things, 
it  alleges,  in  substance,  that  the  engine  was  not  as  rep- 
resented; that  it  would  not  do  the  work;  that,  when 
notified,  plaintiff  furnished  an  expert  engineer  of  its  own 
to  set  tlie  engine  to  work  and  to  instruct  defendants  in  ite 
use;  that  the  engine  would  not  develop  half  its  rated 
liorse-powei* ;  that  it  was  not  well  made  or  of  good  ma- 
terial and  workmanship,  and  was  inferior  to  traction 
plow  engines  of  much  smaller  size,  manufactured  by 
otlier  concerns;  that  the  trial  of  the  engine  lasted  over 
six  weeks  and  was  conducted  by  experts  and  other  agents 
and  employees  of  plaintiff,  with  the  assistance  of  defend- 
ants, but  that  the  engine  would  not  do  the  work ;  that  the 
l)arts  constantly  broke  and  wore  out,  "and  siiid  experts 
ordered  new  ones  without  authority  of  defendants;"  that 
defendants  paid  the  freight  in  the  amount  of  ?261.63  and 
were  put  to  otlier  expenses,  which,  with  the  item  for 
freight,  aggregated  |S48.37,  for  which,  by  way  of  cross- 
petition,  they  demanded  judgment  In  appellees'  "addi- 
tional abstract"  it  is  sliown  that  the  answer  further  al- 
leged tliat,  tlie  representations  of  plaintiff  and  it«  agents 
having  proven  false  and  the  warranty  liaving  wliolly 
failed,  and  the  engine  having  never  been  accepted  by  de- 
fendants, but  having  remained  with  them  and  plaintiff's 
agi^nts  during  the  trial  and  testing  thereof  and  the 
engine  being  wholly  unsuitable  and  unfit  and  incapable 
of  being  used  as  a  traction  plow  engine  of  sufficient  trac- 
tion power  to  plow  or  pull  the  plows  referred  to  in  the 
answer,  or  to  develop  the  draft  power  rated,  or  to  other- 
wise do  the  work  as  represented  and  warranted  by  plain- 
tiff, and  being  of  poor  workmanship  and  material  and 
continually  breaking  down  and  wearing  out  in  parts  an^l 
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wholly  worthless  to  defendants  as  a  plow  d^aft  entwine, 
they  returned  «ald  engine  and  all  parts,  including  those 
items  enumerated  in  plaintiflf's  seventh  oause  of  action, 
to  plaintiff  at  Marsland,  and  plaintiff  received  and  took 
the  same  and  converted  it  to  its  ow^n  use.  The  reply,  as 
set  out  in  plaintiff's  abstract,  admits  that  th<»  notes  were 
given  for  the  entire  purchase  price  of  the  eui^ine,  but 
denies  every  other  allegation  in  the  answer,  and  sets 
forth  the  warranties  as  contained  in  the  written  order 
for  the  engine  given  by  defendants. 

In  its  brief  plaintiff  states :  "Default  was  made  in  the 
payment  of  the  first  two  notes,  and  appellant  exercised 
its  option  to  accelerate  maturity  of  the  remaining  notes, 
took  possession  of  the  machine  under  its  chattel  mort- 
gage, advertised  and  sold  it,  and  brought  this  action  to 
!  ecover  the  deficMoucv  of  the  debt."  The  trouble  with  this 
statement  is  that  it  finds  no  support  in  either  the  plead- 
ings or  the  evidence.  There  is  no  reference  whatever  in 
the  pleadings  as  to  any  possession  taken  or  sale  made  of 
the  engine  under  the  chattel  mortgage.  The  mortgage  is 
not  even  set  out  in  the  abstract.  The  only  evidence  in 
relation  to  any  proceedings  under  it  is  the  testimony  of 
Mr.  Redinbaugh,  who  acted  for  plaintiff  in  the  sale  of  the 
engine  to  defendants,  and  who  resold  it  after  it  had  been 
returned  by  defendants  to  tlie  railroad  track  at  Mars- 
laud,  as  follows:  "I  sold  it  to  Harry  Pierce  under  the 
chattel  mortgage."  When  Mr.  Pierce  was  introduced  as 
a  witness,  by  plaintiff,  he  testified  that  he  bought  the 
(Migine  from  Redinbaugh;  that  he  first  saw  it  at  Mars- 
land  ;  next  on  a  flat  car  at  Hemingford,  from  which  it  was 
unloaded  and  taken  to  his  ranch;  that  th^e  next  morning 
"we  went  to  plowing  with  it;  we  hitched  on  four  plows  in 
each  gang,  went  out  to  a  rather  rolling  piece  of  ground, 
put  the  plows  in  and  went  ahead;  there  were,  two  gangs 
of  14-inch  Parlin  &  Orendorf  plows;  they  were  mould 
board  plows;  there  were  some  boxings,  that  needed  tight- 
ening up,  but  otlienvise  the  engine  pulled  the  i)low.s  fa 
my  satisfaction;  I  bought  the  engine  after  that  test  tin- 
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same  day.  It  appears,  therefore,  that  defendants,  being 
dissatisfied  with  the  engine,  returned  it  to  th7  poinf 
where  they  had  received  it,  and  that  subsequently  plain- 
t^  took  possession  of  and  resold  it.  No  evidenco  was 
offered  to  show  the  value,  of  the  machine  at  the  time  it 
tZ  iTTI;  .h""'  presumption,  therefore,  is  conolusiv^ 
ants.  ^^""^  ^*^°®  ^-^  ^^^^  received  by  defend- 

Averjr  vigorous  argument  is  presented  by  plaintiff 
assaihng  the  rulings  of  the  court  in  permittfng  defend! 
baulh  .rr  ;^P^T°*^«o°«  «^«<ie  by  the  agent  Rodin- 

ZT^  \  l^  "'  ^^  °'^*^"  *^«  ^^'  «°d  '^^eived  from 
defendants  lie>r  written  contract  and  the  notes  set  out 
therein,  and  upon  the  further  point  that,  defendants 
having  faded  to  show  written  notice  to  the  company  at 
Battle  Creek,  Michigan,  and  to  its  agent  who  s^d  the 
engine,  at  the  time  they  returned  it,  the  return  of  the 
engme  was  ineffectual  to  release  defendants  from  their 
.ability  upon  their  notes,  and  that  plaintiff  was  entitled 
to  an  instruction  directing  the  juiy  to  return  a  verdS 
in  favor  of  the  plaintiff  for  such  amount  as  the  in^ 
might  find  to  be  due  under  the  contract.  Certain  instruT 
tions,  given  by  the  court,  and  the  refusal  of  the  court  to 

.issa.Ied.     Me  deem  it  unnecessary  to  consider  anv  of 
hese  quest.ons,  for  the  reason  that  the  verdict  returned  bv 

and  the  evidence,  could  be  sustained.  The  fact  that 
plaintiff  took  possession  of  the  engine  and  soW  it  a 
private  sale  to  another  party,  thereby  converting  it  to  its 
own  u.e  and  offered  no  evidence  to  show  that  the  engine 
was  not  m  as  good  cmdition  and  worth  just  as  much 
when  It  was  returne.!  by  the  defendants  as  when  it  was 
delivered  to  them,  renders  all  of  the  above  contentioL 
immaterial.  »>^xtwuuH 


Affibmed. 
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Lillian  Fullebton,  appellee  and  cross- appellant,  v. 
Margaret  Fullerton,  appellant;  Clarence  A. 
Woods,  cross- appellee. 

Piled  June  12,  1912.    No.  16,725. 

1.  Trover:  Joint  Owners.  Two  equal  joint  owners  of  different  articles 

of  property  may  agree  upon  a  division  of  one  of  the  articles,  and 
if  that  agreement  is  executed  and  the  division  made  accordingly 
and  the  shares  so  ascertained  accepted  by  the  respective  parties, 
and  one  of  the  parties  afterwards  converts  to  his  own  use  the 
share  of  the  other  party,  he  will  be  liable  for  its  value  in  an  ac- 
tion for  conversion,  although  other  articles  owned  jointly  have 
not  been  partitioned. 

2.  Evidence:,   Joint    Tobt-Feasobs:      Admissions.      If    two    persons 

jointly  convert  the  personal  property  of  another,  admissions  of 
one  as  to  the  facts  constituting  the  conversion  are  competent 
evidence  in  an  action  against  both  jointly  for  the  value  of  the 
property  so  converted,  and  neither  defendant  is  entitled  to  an 
instruction  to  disregard  the  admissions  of  the  other  defendant. 

3.  Trial:    Evidence:     Refusal  of  Instbuctions.     In   such  action,   if 

there  is  sufficient  evidence  to  justify  a  submission  to  the  jury 
as  to  the  liability  of  both  defendants,  a  request  to  instruct  gen- 
erally that  the  jury  must  not  consider  the  admissions  of  one 
defendant  as  evidence  against  the  other  is  properly  refused. 

4. :  :  Failube  to  Request  Instbuctions.  In  such  ac- 
tion, the  fact  that  the  jury  found  that  one  of  the  defendants  is 
not  liable  for  the  conversion  will  not  require  setting  aside  the 
verdict  against  the  other  defendant  because  the  admissions  of 
the  defendant  so  found  not  liable  were  allowed  in  evidence,  there 
having  been  no  request  for  a  proper  instruction  in  that  regard. 

Appeal  frolii  the  district  court  for  Lancaster  county: 
LiNCOiiN  Frost,  Judge.    Affirmed. 

0.  B.  Polk,  for  appellant 

Oeorge  A.  Adorns,  contra. 

Sedgwick,  J. 

In  1906  the  plaintiff  and  the  defendant  Margaret  Ful- 
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lerton  togetlier  owned  a  section  of  land  in  Webster 
county.  Part  of  this  land  was  under  cultivation,  and 
during  tlie  .season  of  1907  it  was  cultivated  on  shares  by 
different  parties,  and  a  part  of  the  rent  consisted  of  sev- 
eral hundred  bushels  of  wheat.  The  plaintifif  contended 
that  this  wheat  was  divided  between  the  parties  by  mu- 
tual agreement,  and  that  afterwards  these  defendants 
converted  to  their  own  use  a  part  of  the  plaintiff's  share? 
of  the  wheat,  amounting  to  something  over  |100.  She 
brought  this  action  in  justice  <jourt  to  recover  the  value 
of  the  wheat  so  converted.  Afterwards  the  cause  was 
appealed  to  the  district  court  for  Lancaster  county,  and 
upon  trial  there  the  plaintiff  recovered  a  verdict  and 
judgment,  substantially  as  claimed  by  her,  against  the 
defendant  JIargaret  Fullerton.  The  jury  found  in  favor 
of  the  defendant  Woods.  The  defendant  Margaret  Pul- 
lert<m  afterwards  appealed,  and  there  is  a  cross-appeal 
by  tlie  plaintiff  from  the  judgment  in  favor  of  the  defend- 
ant Woods. 

The  defense  of  Margaret  Fullerton  was  that  she  and 
tlie  plaintiff  were  joint  owners  of  the  land  and  of  the 
crops,  and  tliat  there  had  never  been  any  settlement  be- 
t\v(H»n  tliem,  and  that  the  justice  had  no  jurisdiction  be- 
cause such  accounts  could  not  be  settled  in  a  court  of  law, 
and  therefore  tlie  district  court  obtained  no  jurisdiction 
upon  appeal.  If  the  wheat  was  divided  by  agreement 
between  the  parties  and  after  the  division  the  defendants 
converted  the  plaintiff's  wheat,  the  fact  that  other  crops 
had  not  been  divided  and  that  there  were  other  unsettled 
accounts  between  the  parties  would  not  deprive  the  jus- 
tice of  jurisdiction  for  conversion  of  the  wheat.  The 
case  was  tried  in  the  district  court  upon  this  theory,  and 
the  court  with  proper  instructions  submitted  the  question 
to  the  juiy  as  to  whether  there  had  been  a  division  of  the 
wheat  between  the  parties  agreed  upon  and  accomplished, 
and  instructed  the  jury  that  unless  there  had  been  such 
division  tli(\y  must  find  for  the  defendant. 

It  appears  from  the  evidence  that  the  defendant  Woods 
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cultivated  a  part  of  the  land,  but  took  no  part  in  tho 
conversion  of  the  wheat,  unless  it  was  in  hauling  it  to  tho 
elevator,  and  there  is  sufficient  evidence  from  which  tlie 
jury  might  find  that  both  parties  consented,  and  directed 
him  to  haul  the  wheat  to  the  elevator  and  deposit  it  there. 
Upon  this  evidence  the  verdict  in  his  favor  is  supported. 

The  evidence  tends  to  show  that  it  had  been  the  cus- 
tom between  the  parties  to  allow  the  tenant  who  lived 
upon  the  land  to  divide  the  rent  in  equal  parts,  and  that 
the  defendant  divided  this  wheat  pursuant  to  that  custom 
with  the  knowledge  and  consent  of  both  parties.  Tlien* 
is  also  evidence  from  wliicli  it  might  be  found  tliat  after 
this  division  ^fr.  Fullerton,  who  acted  for  his  wife,  the 
defendant  ^largartH  Fullerton,  concluded  to  retain  the 
plaintiff's  wheat  until  there  had  been  a  complete  adjust- 
ment of  their  accounts,  and  lie  afterwards  sold  the  wheat 
and  received  the  money  for  it.  The  case  is  not  clear  and 
satisfactory,  but  the  issue  was  fairly  presented  to  tht^ 
jury,  and  the  judgment  is  not  so  clearly  unsupported  as 
to  require  us  to  reverse  it  for  that  reasan. 

There  was  considerable  evidence  iis  to  statements  made* 
by  the  defendant  Woods,  and  also  letters  written  by  him, 
or  at  his  dictation,  were  received  in  evidence.  It  is  con- 
tended that  since  the  jury  found  that  the  defendant 
Woods  was  not  connected  with  the  ccmversion,  and  was 
therefore  not  a  proper  defendant,  this  evidence  of  his 
statements  was  incompetent  and  erroneously  received.  It 
seems  that  the  defendant  Woods  was  trying  to  preserve* 
a  disinterested  position  in  the  matter,  and  re(!eived  no 
benefit  from  the  conversion,  but  it  is  not  clear  that  the 
plaintiff  was  not  justifiable  in  joining  him  as  defendant, 
and  this  objection  that  is  now  insisted  upon  was  not  sug- 
gested when  the  evidence  was  offered,  and  there  was  no 
attempt  afterwards  to  strike  out  his  admissions.  W(» 
cannot  find  that  the  court  has  committed  any  reversihh* 
error  in  this  regard. 

Tlie  defendant  Margaret  Fullerton  requested  tlie  cinirt 
to  instruct  the  jury  that  the  admissions  of  the  defendan; 
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Woods  should  not  be  considered  as  evidence  against  lior. 
There  was  siifl3cient  evidence  against  Woods  to  justifjv 
tlie  submission  of  the  case  as  to  both  defendants,  and 
there  was  no  request  for  an  instruction  that,  in  the  event 
they  found  that  Woods  was  not  connected  with  tJie  con- 
version of  the  property,  and  therefore  not  liable,  tbi*y 
should  disregard  evidence  as  to  statements  he  had  inmh^ 
when  not  under  oath.  The  request  therefore  was  jirop- 
i^rly  refused. 

Other  instructions  given  by  the  court  were  objected  to, 
but  these  objections  we  tliink  are  suflBciently  answered  in 
wliat  is  said  upon  tlie  i)rincipal  defense. 

The  judgment  of  the  district  court  is 

AFFIB^rED. 


l'\vuMKi{s  Bank  of  Lyons,  appellee,  v.  Argo  N.  Dixox 

ET  AL.,    APPELLANTS. 
Filed  June  12,  1912.    No.  16,747. 

Bills  and  Notes:  Bona  Fide  Holder.  If  a  negotiable  promissory  note 
is  transferred  to  a  bank  as  collateral  security  to  an  indebtedness 
to  tlie  bank  substantially  equal  to  the  amount  of  the  note,  and 
the  note  is  so  taken  by  the  bank  in  the  regular  course  of  busi- 
ness and  without  notice  of  any  defense  thereto,  the  bank  be- 
comes an  innocent  holder,  and  the  note  is  not  subject  to  defenses 
that  may  have  existed  as  against  the  original  payee. 

Appeal  from  the  district  court  for  Dixon  county:   (tUY 

T.  Gkaves,  fFruGE.     Affirmed. 

Kingsbur//  it  Ucndrickson,  for  appellants. 
J,  J.  McVarthif,  contra. 

Sedgwick,  J. 

Tlie  plaintiff  l)e<i;'an  this  action  in  the  county  court  of 
Dixon  county  ajy-ainst  these  defendants  upon   a  promis- 
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sory  note.  The  case  was  tried  several  times  in  the  county 
conrt  and  finally  appealed  to  the  district  court  In  that 
court  the  plaintifif  moved  to  strike  out  several  paragraphs 
of  the  defendant's  answer  upon  the  ground  that  they 
raised  a  new  issue  not  presented  in  the  county  court. 
The  defense  attempted  to  be  alleged  in  these  paragraphs 
so  stricken  out  was  that  the  note  in  suit  was  given  for  a 
liorse  upoii  a  warranty,  and  that  the  horse  was  not  as 
warranted,  and  was  of  no  value.  It  is  not  at  all  clear 
that  the  rulings  of  the  court  in  striking  out  these  para- 
graphs were  justified  in  the  condition  the  record  then 
was,  but  it  does  not  appear  to  be  necessary  to  go  into  a 
detailed  examination  of  that  question  because  the  de- 
fense failed  upon  other  ground. 

The  bank  claimed  to  be  an  innocent  purchaser  of  the 
note  in  the  regular  course  of  business,  and  the  defend- 
ants alleged  in  their  answer  that  the  note  was  first  trans- 
ferred to  the  bank  by  the  payee  as  collateral  security, 
and  that  it  was  afterwards  purchased  by  the  bank.  There 
was  no  allegation  tliat  tlie  bank  had  any  notice  of  any 
existing  defense  to  tlie  note  at  the  time  it  was  received  by 
the  bank  as  collateral  security,  and  by  so  receiving  it 
without  notice  of  any  defense  the  bank  became  an  inno- 
cent purchaser  of  the  note  to  that  extent,  hashmett  v. 
Prall,  2  Neb.  (Unof.)  284.  It  appears  to  have  been 
taken  as  collateral  to  an  indebtedness  of  the  payee  of  the 
note,  and  if  this  indebtedness  was  afterw^ards  canceled 
and  the  note,  which  was  collateral  thereto,  was  taken  in 
payment  of  the  principal  debt,  the  bank  would  still  be 
an  innocent  purchaser.  One  of  the  defendants  testified 
that  he  wrote  a  letter  to  the  bank  in  which  he  informed 
the  bank  that  he  had  given  a  note  to  the  payee  for  a 
horse,  and  that  the  horse  was  of  no  value,  but  this,  by 
bis  own  evidence,  was  after  the  bank  had  taken  the  note 
from  the  payee  as  collateral  to  the  indebtedness  to  the 
bank,  and  had  so  become  an  innocent  purchaser  of  the 
note.  The  district  court  instructed  the  jury  to  find  a 
verdict  for  the  plaintiff  for  the  amount  of  the  note  and 


<!5i  NEBRASKA  REPORTS.  [Vol.  91 


In  re  Estate  of  Creigfaton. 


interest,  and  this  was  the  only  verdict  possible  under  the 
defendants'  answer  and  evidence. 
The  judgment  of  the  district  court  is 

APFIB^fKn. 


In  re  Estate  of  John  A.  Oreighton. 

John  A.  AfcSHANE  et  al.,  Executors,  appellees,  v. 
Ellen  E.  Cannon  et  al.,  appellees;  William  T. 
Thompson,  Attorney  General,  et  al.,  Interven- 
ers, appellants. 

James  H.  McCreary  et  aL,  appellees,  v.  Catherine 
McSiiane  Furay  et  al.,  appellees;  William  T, 
Thompson,  Attorney  General,  bt  al.,  Interven- 
ers, appellants. 

Filed  June  12,  1912.    Nos.  16,775.  16,776. 

5.  Courts:  County  Courts:  .Tukisdiction.  The  county  court  has  ex- 
clusive, original  jurisdiction  of  the  probate  of  wills  and  the  set- 
tlement of  estates,  and  its  final  orders  within  its  jurisdiction 
are  binding  upon  all  ])arties  and  not  subject  to  collateral  attack. 

2.  :    Appellate  Jubisdiction:   Settlement  of  Estate:    Pabtifn. 


An  order  of  the  county  court  in  the  settlement  of  an  estate,  by 
which  distribution  is  made  of  the  assets,  is  appealable  to  thf^ 
district  court;  the  proceeding  being  in  rem,  all  persona  inter 
ested  in  the  assets  are  parties.  If  A  asks  for  an  order  of  dlstri 
bution  that  will  exclude  B  from  participation  in  the  assets,  hv 
cannot  afterwards  object  to  the  appearance  of  B  to  protect  hi.s 
interest  in  the  county  court,  or  afterwards  upon  appeal  to  th^- 
district  court. 

8.  Charities:  Enforcement:  Attorney  General.  A  public  charity  is 
a  public  benefit,  and  the  attorney  general,  upon  request  of  the 
governor,  may.  represent  the  public  in  giving  force  and  effect 
to  such  charity  when  its  interests  are  not  otherwise  adequately 

represented. 

4.  Attorney  and  Client:    Authorization  of  Attorney.  When  it  is  tho 

duty  of   the  attorney  general   to  appear  in  an  action   or   legal 

proceeding,    he    may    authorize    other    members  of    the    bar    to 

appear  for  hlra,  and  pleadings  or  other  papers  executed  in  his 
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inslble  members  of  the  bar  of  tble  court  will  not 
upon  the  sole  ground  that  the  attorney  general 
n  person,  and  with  no  euggeatlon  that  such  w 
lot  duly  authorized. 

CoNHTBuoTioN.  A  bequest  In  the  following  words: 
"I  hereby  wilt,  devise  and  bequeath  to  tbe  executors  of  this  my 
last  will  and  testament  fifty  thouBand  dollars  in  trust  to  purchase 
a  Blt«  and  build  thereon  a  home  for  poor  working  girls,  expend- 
ing not  more  than  one-half  ol  said  sum  for  the  purchase  of  aatd 
site  and  erecting  a  building  thereon  and  Investing  the  balance  In 
Interest-bearing  securities  and  applying  the  Interest  derived 
therefrom  to  the  support  of  the  said  charity,"  Is  sulllclently 
Bpectflc  to  establish  a  public  charity. 

8. :  CoNSTBTTcnos.  When  there  are  Inconsistent  and  Irrecon- 
cilable proTlalons  In  a  will,  the  latest  is  generally  supposed  to 
express  the  Intention  ol  the  testator.  This  rule,  however,  does 
not  apply  to  ambiguous  or  apparently  Inconsistent  words  In  tbe 
same  sentence  or  provision. 

7. :    .    A  clause  or  provision  of  a  will  must.  It  possible, 

be  10  construed  as  to  give  effect  to  the  Intention  of  the  testator. 
If  doubtful  or  amhiguoua  words,  In  their  ordinary  literal  sense, 
appear  to  be  4ncon3lstent  with  plain  and  unambiguous  language 
In  the  same  clause  or  sentence,  such  words  will  be  so  construed, 
U  reasonably  possible,  as  to  render  the  whole  clause  or  sentence 
Intelligible  and  consistent 

Appeal  from  the  district  court  for  Douglas  county: 
Lbe  S.  Estelle,  William  A.  Keuick  and  Albxandee  C. 
Tkoup.  Judges,     Reversed  with  directUMis. 

fimyth.  Smith  d  Schail,  for  appellants. 

B.  Wakelc!/,  Oeorge  W.  Doane,  \V.  D.  McSugh,  W.  H. 
Serdmatb,  Charles  B.  Keller,  Arthur  C.  Wakeley  and  W. 
H.  De  France,  contra. 

Sedgwick,  J. 

On  January  6,  1!)04,  John  A.  Creighton,  a  wealthy 
citizen  and  well-known  philanthropist  of  Omaha,  heing 
then  a  widower  and  rhildless,  executed  hia  last  will 
and   testament,  containing  .special    l»ef|iieats  aggregating 
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$1,150,000.  By  paragraphs  2  to  6,  inclusive,  he  bequeathed 
to  nephews,  nieces  and  personal  friends  $250,000.  By 
paragraphs  7  to  12  he  bequeathed  $900,000  to  various 
charities.  Paragraph  13  is  what  is  commonly  called  the 
residuary  clause.  Paragraph  10  reads  thus:  "I  hereby 
will,  devise  and  bequeath  to  the  executors  of  this  my  last 
will  and  testament  fifty  thousand  dollars  in  trust  to  pur- 
chase a  site  and  build  thereon  a  home  for  poor  working 
girls,  expending  not  more  than  one-half  of  said  sum  for 
the  purchase  of  said  site  and  erecting  a  building  thereon 
and  investing  the  balance  in  interest-bearing  securities 
and  applying  the  interest  derived  therefrom  to  the  sup- 
port of  tlie  said  charity."  Paragraph  13  is  as  follows: 
"I  hereby  will,  devise  and  bequeath  all  the  rest  residue 
and  remainder  of  the  estate  real  and  personal  of  which  I 
may  die  siMzed  or  possessed  to  the  legatees  and  bene- 
ficiaries hereinbefore  mentioned,  each  of  them  to  take  and 
have  the  i>roporti()n  of  such  remainder  as  the  bequest 
liereiu  made  to  him  or  her  bears  to  the  whole  of  my 
estate.'' 

Paragrai)h  14  revoked  all  wills  theretofore  made,  and 
constituted  and  appointed  John  A.  McShane,  James  H. 
McShane,  Joliu  D.  Creighton  and  John  A.  Schenk  ex- 
ecutors without  bond.  James  H.  McShane  declined  to 
qualify,  and  iMr.  Schenk  died  prior  to  the  trial  of  this 
case  in  tlie  court  below,  leaving  the  other  two  gentlemen 
named  as  the  executors  of  the  will.  Mr.  Creighton  died 
February  7,  1007,  leaving  an  estate  of  nearly  $4,000,000. 
A  number  of  nei)hews  and  nieces,  who  have  been  denom- 
inated the  "unnamed  heirs,"  were  not  mentioned  in  the 
will.  It  would  appear  from  the  record  that  they  deter- 
mined to  olTer  no  contest  to  the  probating  of  the  will,  but 
to  obtain  their  rights,  if  any  they  had  thereunder,  by  a 
construction  of  the  same.  The  will  was  therefore  ad- 
mi  tt(d  to  probate  March  16,  1907^  October  1,  1907,  the 
unnamed  heirs  filed  a  petition  in  the  county  court  for  the 
construction  of  certain  clauses  of  the  will,  includinsr  thp 
tenth    and    thirteen tli    clauses,    above   set  out,   in   wlii<'h 
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petition  they  made  the  executors  and  legatees  under  the 
will  defendants.    The  county  court  entered  an  order  re- 
quiring the  parties  named  in  the  petition  and  all  persons 
interested  to  show  cause  why  the  prayer  of  the  petition 
should  not  be  granted.     A  decree  was  entered  in  the 
county  court  construing  the  will  and  holding  the  tenth 
clause,  above  set  out,  to  be  void  and  incapable  of  execu- 
tion.   Tlie  executors  appealed  to  the  district  court.     The 
unnamed  heirs  filed  in  the  district  court  their  i)etition 
praying  for  a  construction  of  clauses  10  and  13  of  the 
will,  above  set  out.     A  petiti(m  of  intervention  in  the 
name  of  the  attorney  jjjoneral   was  filed   in  the  district 
court  on  relation,  as  alleged,  of  Catherine  B.  McCarthy, 
and  two  others,  and  on  his  own  behalf  as  attorney  gen- 
eral, and  on  behalf  of  the  people  of  the  state  of  Nebraska, 
alleging  that  the  charity  and  trust  under  the  tenth  clause 
of  the  will  were  of  a  public  nature,  in  which  the  people  of 
the  state  were  interested,  and  that  it  was  the  right  and 
duty  of  the  attorney  general  to  appear  in  the  matter,  for 
the  purpose  of  protecting  the  said  charity  and  trust;  and 
that  the  relators  were  poor,  working  girls,  having  a  right 
to  intervene   and  appear  in  the  case,   as  beneficiaries, 
through  the  attorney  general.    A  motion  was  filed  by  the 
unnamed  heirs  to  strike  the  petition  of  the  attorney  gen- 
eral from  the  files,  for  the  reason  that  neither  he  nor  the 
state  nor  the  relators  were  parties  to  the  suit,  and  had  no 
rights  or  interest  entitling  them  to  intervene  in  the  case 
])ending  on  appeal  from  the  county  court.     An  amended 
l>etition  of  intervention  was  filed  in  the  name  of  the  at- 
torney general,  reciting  that  he  appeared  as  set  out  in  the 
original   petition,  and  adding  that  the  appearance   was 
by  request  of  the  governor  of  Nebraska.    In  this  amended 
petition  the  same  claim  is  made  as  in  the  original  peti- 
tion, and  it  further  relates  that  the  executors  and  trus- 
tees "have  failed  to  demur  to  or  answer  said  petition  or 
the  contentions  and  claims  made  therein ;"  that  the  cause 
was  docketed  in  that  court  March  12,  1908,  and  in  the 
usual  course  of  the  business  of  the  court  would  have  been 
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reached  and  tried  more  than  a  year  sooner  if  it  had  beea 
pressed  with  due  diligence  by  the  executora  It  then  sets 
out  the  interest  of  the  executors  as  stated  in  the  original 
petition,  and  alleges  that  the  financial  interest  of  the  trust 
and  charity  and  of  the  beneficiaries  thereunder  is  not  in 
harmony  with  the  financial  interest  of  the  executors  and 
trustees,  but  is  opposed  thereto;  that  on  October  5,  1909, 
they  filed  in  the  probate  court  a  petition,  "representing 
that  a  proposition  of  compromise  had  been  made,  proposr 
ing  to  give  the  executors  |75,000  and  the  heirs  f85,000 
of  the  1160,000  in  controversy,  their  counsel  advising 
them  that  the  litigation  might  be  prolonged  for  several 
years,  preventing  or  delaying  the  final  closing  of  the 
estate,  and  the  establishing  and  organizing  of  the  home 
for  working  girls,  and  averred  that  they  presented  these 
facts  to  the  court  without  recommendation,  praying  the 
court  to  advise  and  instruct  them  as  to  what  action,  if 
liny,  they  should  take  as  executors  with  reference  to  the 
l>rop()sitiou."  Tliis  petition  of  intervention  was  signed, 
'^William  T.  Tliompson,  Attorney  General  of  the  state  of 
Nebraska,  by  Smyth,  Smith  &  Schall,  his  attorneys,  who 
are  also  attorneys  for  relators."  The  petition  is  verified 
])y  Mr.  Smyth.  On  the  same  day  Messrs.  Smyth,  Smith 
&  Schall  filed  a  separate  petition  of  intervention  for  the 
three  ladies  named  as  relators  in  the  petition  of  interven- 
tion wliieh  tliey  had  filed  for  the  attorney  general.  A 
motion  was  filed  to  strike  from  the  files  the  amended  peti- 
tion of  the  attorney  general.  A  demurrer  was  filed  to  his 
amended  petition,  and  a  like  demurrer  to  the  petition  of 
the  three  ladies  named.  The  motion  and  the  demurrer  to 
the  petition  were  both  overruled.  On  the  same  day  the 
motion  to  strike  tlie  petition  of  intervention  of  McCarthy, 
r>rown  and  St.  Onge  was  sustained  and  their  petition 
stricken  from  the  files.  Tlie  executors  filed  an  answer  to 
the  petition  of  the  unnamed  heirs.  The  case  was  tried  and 
aririied  to  the  Honorable  Lee  S.  Estelle,  the  Honorable  A 
0.  Troup  and  the  Honorable  W.  A.  Redick,  sitting  to- 
gether as  judges  of  tlie  district  court  for  Douglas  C(mnty. 
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The  tbree  judgtjs  of  the  district  court  above  named,  con- 
struing the  latter  part  of  the  thirteenth  paragraph  liter- 
ally, entered  a  decree  sustaining  the  tenth  paragraph  of 
the  will,  and  adjudged  that  under  that  paragraph  and 
paragraph  13  the  executors,  as  trustees  and  in  trust  for 
the  purpose  as  set  out  in  paragraph  10,  were  entitled  to 
take  188,426.34  in  satisfaction  of  said  legacies  and  inter- 
est, and  that  the  sum  of  $79,256.83  he  paid  hy  the  execu- 
tors to  the  heirs  at  law  of  John  A.  Creighton,  deceased, 
sliare  and  share  alike.  Two  motions  for  a  new  trial  were 
filed  in  the  name  of  the  attorney  general,  two  hy  the  ex- 
ecutors, and  one  by  tlie  unnamed  heirs,  and  all  were 
overruled.  No  motion  for  a  new  trial  was  filed  by  the 
interveners,  McCarthy,  Brown  and  St.  Ongc.  An  appeal 
bond  was  filed  in  the  district  court  in  the  name  of  the 
attorney  general,  and  within  the  time  provided  by  law 
the  attorney  general  caused  a  transcript  to  be  filed  in  this 
court,  and  notice  of  appeal  was  dniy  given.  The  unnamed 
heirs  and  the  executors  filed  their  cross-appeals.  After 
the  appeal  had  been  lodged  in  this  court  appi-IIees  (the 
unnamed  heirs)  moved  to  dismiss  the  appeal  upon  several 
grounds.  Tlie  case  was  heard  and  an  opinion  rendered, 
which  will  be  found  reported  in  88  Neb.  107,  113.  The 
motion  to  dismiss  was  at  that  time  overruled,  all  of  tlie 
grounds  urged  in  said  motion  being  c.i  klered  and  de- 
cided, except  the  one  that  the  attorney  general  had  no 
authority  to  intervene  in  the  case  or  to  prosecute  an  ap- 
peal to  this  court.  As  to  tliat  point  we  s;iid:  "The  ap- 
pellees assert  that  the  attorney  general  has  no  authority 
to  inteiTene  in  the  case  or  to  prosecute  an  appeal  to  this 
cimrt.  The  briefs  and  arguments  upon  these  pro])ositions 
are  so  meager  that  we  shall  reserve  the  question  for  con- 
sideration in  disposing  of  the  case  upon  its  merits." 

In  th<'ir  brief  and  in  their  oral  argument  at  the  bar 
aijpellees  renew  their  contention  that  the  district  court 
for  Dougliis  county  erred  in  overruling  their  motion  to 
strike  the  petition  of  intervention  of  the  attorney  gen- 
eral, and  in  allowing  him  to  inter\'ene  in  said  cause  in 
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the  district  court;  that  the  district  court  erred  in  orer- 
ruling  their  demurrer  to  the  petition  of  intervention  of 
tlie  attorney  [general;  that  the  attorney  general,  ''*o/' 
appellant  herein^  has  no  interest,  direct  or  indirect,  of  a 
beneficial  or  peeuniai*j'  character  in  the  subject  matter 
in  litigation  herein,  and  therefore  is  not,  and  cannot,  l>o 
prejudi(*(Hl  by  any  decree  or  judgment  entered  herein  in 
tlie  district  court  for  Douglas  county,  Nebraska,  and  bence 
possess(\s  no  riglit  of  appeal  therefrom  to  this  court." 

It  is  contended  by  the  appellees  that  neither  the  state 
nor  the  people  of  tlie  state  nor  the  attorney  general  in 
liis  otficial  capacity  had  any  such  interest  in  the  charity, 
soiiglit  to  be  estabIish(Hl  by  the  tenth  paragraph  of  the 
will,  as  would  have  entitled  the  attorney  general  to  ap- 
pear at  any  stage  of  the  proceedings;  and,  further,  that, 
even  if  lie  miglit  properly  have  ai)peared  before  trial  in 
the  county  court,  he  could  not  do  so  after  tln^re  had  lK*en 
a  full  and  com])lote  trial  in  that  court  and  the  case  taken 
to  the  district  couil  on  appeal.  This,  for  two  reasons: 
First,  that  the  order  of  the  county  court,  entered  October 
1,  1007,  for  all  perscms,  claiming  any  interest  in  the  con- 
troversy, to  appear  «nd  answer  on  or  before  the  2Sth  of 
that  moiitli,  operated  as  a  bar  to  any  right  on  the  part  of 
the  attorney  g(Micral  to  appear  thereafter;  and,  second, 
that  the  iiitc^rvf^Uion,  if  ]>ermissible  at  all,  should  have 
been  made  in  tlie  court  of  original  jurisdiction — the 
county  court.  Section  9489,  Ann.  St.  1911,  provides: 
'The  attorney  general  shall  appear  for  the  state,  and 
])ros(»(ute  Jind  defend  all  actions  and  ])roceediugs,  civil  or 
criniinal,  in  the  supreme  court,  in  which  the  state  shall 
be  interc^sted  or  a  party,  and  shall  also,  when  requested 
by  tlu*,  governor,  or  either  branch  of  the  legislature,  ap 
])ear  for  the  state  and  prosecute  and  defend  in  any  other 
court,  or  befoiu*  any  oflicer,  any  cause  or  matter,  civil  or 
criminal,  in  which  the  state  may  be  a  party,  or  inter- 
ested." Section  4778  provides:  "It  shall  be  the  duty  of 
the  attorney  general  to  aiipear  and  defend  actions  or 
claims  agninst  the  state.     lie  may  reciuire  the  as.sistanoe 
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of  the  district  or  prosecuting  attorney  of  the  district  or 
county  wherein  the  action  is  brought,  and  in  any  case 
of  importance  or  difficulty  the  governor  or  chief  officer 
of  the  department  or  institution  to  which  it  relates  may  ;  >^ 

retain  and  employ  a  competent  attorney  to  appear  on 
behalf  of  the  state."     The  attorney  general  has  not  ob-  \ 

jected  to  the  api>earance  of  these  attorneys  in  his  name,  .'■, 

and  is  not  now  questioning  their  right  to  so  appear;  but. 
on  the  other  hand,  it  seems  that  they  are  appearing  with 
his  approval.  It  is  clear  that  the  objection  to  their  au- 
thority to  represent  the  attorney  general  in  this  matter 
is  not  well  taken. 

Tlie  executors  asked  for  the  opinion  of  the  court 
whether  the  will  should  be  construed  to  give  the  whole 
estate  to  the  beneficiaries  named,  including  the  charity 
named  in  the  tenth  paragraph,  or  those  beneficiaries 
should  take  only  a  portion  of  the  remainder  of  the  estate, 
leaving  a  part  to  be  distributed,  as  an  intestate  estate, 
to  the  legal  heirs  of  the  testator.  It  would  seem  proper 
for  them  to  refuse  to  contend  for  either  side  of  the  con- 
troversy, and  that  made  it  necessary  that  the  interests  of 
the  proposed  charity  should  be  represented,  since  the  so- 
called  unnamed  heirs  were  vigorously  insisting  upon  a 
construction  favorable  to  them.  Upon  the  principles  and 
reasoning  of  State  v.  Pacific  Express  Co.,  80  Neb.  823, 
and  State  v.  Chicago,  B.  &  Q.  /?.  Co.,  88  Neb.  669,  wc 
think  it  was  the  duty  of  the  attorney  general  to  represent 
the  interests  of  this  charity.  See,  also,  Chamlu^s  v. 
Baptist  Educational  Society,  1  B.  Mon.  (Ky.)  215; 
Rolfe  and  Rtimford  Asylum  v.  Lefehrc,  69  N.  H.  240; 
Womcn^s  Christian  Ass^n  v.  Kansas  City,  147  Mo.  103; 
Going  v.  Emery,  16  Pick.  (Mass.)  107.  In  St.  James 
Orphan  Asylum  v,  Shelby,  60  Neb.  796,  it  was  said :  "The 
provisions  for  the  administration  of  charitable  trusts 
under  the  statute  of  43  Elizabeth  held  not  to  be  in  force 
in  this  state.  The  doctrine  of  administering  trusts  for 
charitable  uses  cy  pres,  or  under  the  prerogatives  of  the 
king  as  pa/rens  patriae  by  his  sign-manual,  is  inapplicable 
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and  has  no  part  or  place  in  the  administration  of  the 
courts,  eitlior  at  law  or  in  equity,  in  this  state."  This 
relates  to  the  manner  of  administering  the  trust,  and,  as 
is  held  in  the  same  case,  "where  a  certain  and  ascertain- 
able trustee  or  trustees  are  appointed,  with  full  power 
to  select  the  beneficiaries  or  designate  the  objects  of  the 
charity,  and  devise  a  plan  for  the  application  of  the  funds 
bestowed,  the  court  will,  through  the  trustee,  execute  the 
charity."  ITere  the  right  of  this  public  charity  to  exist 
is  assailed,  and  such  duties  as  general  executors  under 
the  will  are  imposed  upon  the  trustees  as  render  it  em- 
barrassing for  them  to  contend  for  the  claims  of  eiUier 
party  as  against  the  other.  In  such  ca.se  it  is  the  duty  of 
the  attorney  general  to  appear  in  support  of  the  charity. 
The  brief  of  the  so-called  unnamed  heii*s  presents  un- 
questioned authorities  to  support  the  proposition  that  the 
decree  of  the  probate  court  in  the  settlement  of  estates 
upon  matters  within  the  jurisdiction  of  that  court  are 
final,  unless  appealed  from,  and  cannot  be  collaterally 
attacked.  It  was  perhaps  unnecessary  to  cite  authorities 
upon  so  plain  a  proposition,  but  that  does  not  determine 
the  question  of  the  right  to  appear  in  the  district  court 
after  the  case  has  been  appealed.  Blatchford  v.  New- 
berry, 100  111.  484,  and  other  similar  cases,  are  cited,  and 
upon  these  authorities  it  is  contended  that  no  party  could 
appear  in  the  case  in  the  district  court  who  had  not  ap- 
peared in  the  probate  court.  In  the  Illinois  case  it  is 
decided  that,  "if  there  are  interests  such  as  would  make 
it  proper  for  other  parties  to  intervene  in  the  cause,  such 
intervention  must  begin  in  the  cornet  of  original  jurisdic- 
tion, and  cannot  be  allowed  in  this  court."  What  that 
court  decided  was  that  new  parties  could  not  appear  and 
present  new  issues  in  the  appellate  court.  This,  how- 
ever, does  not  decide  the  question  that  is  before  ua  The 
proceeding  in  the  probate  court  to  settle  the  estate  of  a 
decedent  is  a  proceeding  in  rem.  Every  one  interested  is  a 
party  in  the  probate  court,  whether  he  is  named  or  not, 
and  this  is  particularly  true  as  to  the  question  of  the  dis- 
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tribution  of  the  estate.  Under  our  statute  it  is  not  neces- 
sary to  give  any  notice  of  the  hearing  ui>on  the  distribu- 
tion of  the  assets  of  the  estate.  Everybody  interested  in 
that  distribution  is  a  party  to  the  proceeding,  whether  he 
has  appeared  in  the  probate  court  in  the  proceeding  or 
not,  and  so,  if  the  state,  in  behalf  of  this  charity,  was 
interested  in  the  distribution  of  the  assets  in  the  probate 
court,  it  was  necessarily  a  party  before  that  court,  whether 
it  appeared  there  or  not.  The  court  was  acting  upon  the 
res  of  the  estate,  and  not  upon  the  persons  interested  in 
it.  Therefore,  it  seems  to  follow  that,  when  an  appeal 
was  taken  by  the  executors  to  the  district  court,  it  re- 
moved tlie  whole  case  to  the  district  court,  and  all  par 
ties  interested  in  the  distribution  were  necessarily  par^' 
ties  there  and  entitled  to  be  heard. 

The  question  of  the  validity  of  the  tenth  clause  of  the 
will  is  not  as  extensively  discussed  in  the  briefs  as  other 
questions  are.  It  gives  the  trustees  named  a  sum  of 
money  and  directs  them  to  purchase  a  site  and  build  a 
house  which  it  designates  as  a  charity  "for  poor,  working 
girls."  It  directs  that  they  shall  invest  a  certain  specified 
proportion  of  the  available  funds  in  interest-bearing 
securities,  and  that  they  shall  support  the  "charity," 
and  shall  use  the  interest  derived  from  the  securities  for 
such  support.  While  it  leaves  the  details  to  the  discre- 
tion of  the  trustees,  it  is  sufficiently  specific  to  establish 
tlie  charity  intended  and  place  the  general  management 
ixnd  control  in  the  hands  of  the  trustees,  St  James 
Orpha/ti  Asylum  v.  Shelby,  60  Neb.  796;  Chick  v.  Ives,  2 
Neb.  (Unof.)  879;  St.  James  Orphan  Asylum  t?.  Shelby, 
75  Neb.  591 ;  In  re  Estate  of  mison,  81  Neb.  809. 

The  principal  contention  in  this  case  is  as  to  the  con- 
struction and  meaning  of  the  thirteenth  clause  of  the 
will.  It  is  generally  considered  that  one  who  makes  a 
will  intends  to  dispose  of  his  property  tliereby.  A  will 
which  makes  defined  bequests  and  devises  to  individuals 
and  persons  named,  and  contains  a  general  residuary 
clause,  will,  as  against  collateral  heirs,  be  held  to  dispose 
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of  all  of  the  property  of  the  estate,  unless  the  contrary 
appears  from  the  language  of  the  will  itself.  When  tliere 
are  inconsistent  and  irreconcilable  provisions  in  a  will, 
the  latest  is  generally  supposed  to  express  the  intention 
of  tlie  testator.  This  rule,  however,  does  not  apply  to 
iunbiguous  or  apparently  inconsistent  words  in  the  same 
sentence  or  provision. 

The  thirteenth  provision  of  the  will  expresses  the  in- 
tention to  di8]>ose  of  the  remainder  of  the  estate  not  in- 
cluded in  the  specified  legacies  and  devises.  It  gives  this 
remainder  to  the  "legatees  and  beneficiaries"  mentioned 
in  tlie  will.  The  testator  was  aware  that  he  had  not  in- 
cluded all  of  his  property  in  the  specified  amounts.  He 
intended  that  all  of  the  beneficiaries  named  should  par- 
ticipate in  the  remainder.  How  much  should  each  1>ene- 
liciary  take?  He  had  already  fixed  the  proportion  that 
each  should  take  of  that  part  of  his  estate  disposed  of  by 
the  prior  provision  of  the  will.  Did  he  intend  that  these 
l•(^*^pective  legatees  and  beneficiaries  should  take  the  re- 
mainder in  the  same  proportion?  In  this  very  clause  he 
i^ives  them  the  whole  of  this  remainder.  He  must  have 
used  the  words,  "the  bequest  herein  made,"  with  that 
fact  in  mind.  He  had  given  this  legatee  a  specified  sum 
and  a  share  in  the  remainder,  and  this  gift  would  bear  a 
certain  proj^ortion  to  the  whole  estate.  He  had  also 
given  each  legatee  a  specified  sum  and  a  share  in  the 
remainder  which  would  bear  the  same  proportion  to  the 
whole  estate.  It  would,  of  course,  follow  that  the  speci- 
fied sum  given  to  each  legatee  would  bear  the  same  pro- 
portion to  the  sum' of  the  legacies  specified  that  the  entire 
gift  to  each  legatee  would  bear  to  the  whole  ^^te.  The 
amount  of  the  legacies  specified  in  the  former  provisions  i 

of  the  will  was  $1,150,000.  This  legatee  had  already 
been  given  one  twenty-third  of  that  amount,  and  would 
take  the  same  proportion  of  the  whole  estate,  and  neces- 
sarily the  same  jDroportion  of  the  remainder.  We  recog- 
nize this  is  not  giving  a  literal  construction  to  the  last 
few  words  of  this  provision.     "The  proportion  of  such 
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remainder  as  the  bequest  herein  made  to  him  or  her  bears 
to  the  whole  of  my  estate'^  is  not  literally  equivalent  to  ^ 

the  proportion  of  such  remainder  as  the  bequest  herein- 
before made  to  him  .or  her  bears  to  the  sum  of  the  be- 
quests hereinbefore  made.  These  words  of  the  will,  if 
taken  by  themselves,  would  more  naturally  have  the 
meaning  contended  for  by  the  unnamed  heirs;  but,  con- 
struing these  words  with  the  clause  in  w^hich  they  stand  • 
and  in  the  light  of  the  whole  will,  the  construction  stated 
presents  less  difficulty.  ■ 

The  judgment  of  the  district  court  is  reversed  and  the 
cause  is  remanded,  with  directions  to  enter  a  decree  dis-  ] 

tributing  the  wliole  estate  to  the  same  legatees  and  in  the 
same  proportions  that  the  $1,150,000  of  the  specified  be- 
quests was  distributed  to  the  beneficiaries  specified  in  the  ; 
will,  giving  to  the  trustees  of  the  charity  named  in  the 
tenth  clause  of  the  will  one  twenty-third  part  of  the  whole 
estate. 

Reversed. 

Fawcbtt,  J.,  dissenting. 

I  am  unable  to  concur  in  the  majority  opinion,  for  the 
reason  that  I  do  not  think  any  of  the  parties  are  entitled 
to  a  review  by  this  court  of  the  judgment  entered  in  the 
district  court. 

When  tlie  unnamed  heirs  filed  their  petition  in  the 
county  court,  for  a  construction  of  the  will,  that  court 
entered  an  order  requiring  the  parties  named  in  the  peti- 
tion "and  any  and  all  other  pei*son  or  persons  having  or 
claiming  to  have  any  right,  title  or  interest,  actual  or 
contingent,"  in  the  estate  or  in  the  assets  of  the  estate, 
either  as  heir,  legatee,  beneficiary,  trustee,  or  otherwise, 
to  answer  and  show  cause  on  or  before  the  28th  day  of 
October,  1907,  why  the  prayer  of  said  petition  should  not 
be  granted;  providing  that  in  default  of  such  answer 
"said  parties,  and  each  of  them,  and  all  other  person  or 
persons  shall  be  forever  barred  from  any  and  all  right, 
title,  interest,"  etc.,  and  that  notice  of  the  order  be  pub- 
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lished  for  three  consecutive  weeks  in  the  "Examinep,"  a 
weekly  newspaper  published  in  and  for  Douglas  county, 
Nebraska.  October  19,  1907,  due  proof  of  publication  of 
the  above  order  was  made.  February  17,  1908,  a  decree 
was  entered  in  the  county  court  construing  the  will  and 
holding  the  tenth  clause  to  be  void  and  incapable  of  ex- 
ecution. March  12,  1908,  the  executors  filed  in  the  dis- 
trict court  a  transcript  on  appeal.  May  29,  1909.  the 
unnamed  heirs  filed  in  the  district  court  their  petition 
praying  for  a  construction  of  clauses  10  and  13  of  the 
will.  June  14,  1909,  the  executors  filed  a  motion  to  strike 
the  petition  of  the  unnamed  heirs,  on  the  ground  that  it 
raised  other  and  different  issues  from  those  tendered  and 
determined  in  the  county  court.  This  motion  stood  un- 
disposed of  until  November  27,  1909,  wl  mi  leave  was 
given  the  executors  to  withdraw  their  motion  to  strike 
and  to  plead  by  December  6,  1909.  During  the  interim 
between  the  filing  of  this  motion  and  the  withdrawal  of 
the  same,  and  on  October  25,  1909,  a  petition  of  interven- 
tion in  the  name  of  the  attorney  general  was  filed,  as 
stated  in  the  majority  opinion.  On  March  27,  1909,  a 
motion  was  filed  by  the  unnamed  heirs  to  strike  the  peti- 
tion of  the  attorney  general  from  the  files,  for  the  reason 
that  neither  he  nor  the  state  nor  the  relators  were  parties 
to  the  suit  and  had  no  rights  or  interest  entitling  them 
to  intervene,  and  that  the  case  was  now  pending  in  that 
court  on  appeal  from  the  county  court.  November  3, 
1909,  an  amended  petition  of  intorv^ention  was  filoc!  in  the 
name  of  the  attorney  general,  as  stated  in  the  opinion. 
On  July  15;  1910,  an  appeal  bond  was  filed  in  the  name  of 
the  attorney  general.  On  July  21.  1910,  an  appeal  in  the 
name  of  the  attorney  general  was  filed  in  this  court  De- 
cember 17,  1910,  the  unnamed  heirs  filed  a  cross-api>eal, 
and  on  December  21,  1910,  the  executors  filed  their  cross- 
appeal.  After  the  appeal  had  been  lodged  in  this  court, 
appellees  (the  unnamed  heirs)  moved  to  dismiss  the  ap- 
peal upon  several  grounds,  which  motion  was  disposed  of 
as  stated  in  the  majority  opinion. 
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In  their  brief  and  in  their  oral  argument  at  the  bar, 
appellees  renew  their  contention  that  the  district  court 
for  Douglas  county  erred  in  overruling  their  motion  to 
strike  the  petition  of  intervention  of  the  attorney  general, 
and  in  allowing  him  to  intervene  in  said  cause  in  the  dis- 
trict court;  that  the  district  court  erred  in  overruling 
their  demurrer  to  the  petition  of  intervention  of  the 
attorney  general;  and  insist  that  the  attorney  general, 
^^sole  appellant  herein^  has  no  interest,  direct  or  indirect, 
of  a  beneficial  or  pecuniary  character  in  the  subject  mat- 
ter in  litigation  herein,  and  therefore  is  not,  and  cannot, 
be  prejudiced  by  any  decree  or  judgment  entered  herein 
in  the  district  court  for  Douglas  county,  Nebraska,  and 
hence  possesses  no  right  of  appeal  therefrom  to  this 
court." 

This  contention,  which  meets  us  at  the  very  threshold 
of  the  case,  is  sound  and  should  be  sustained.  It  is  con- 
tended by  the  appellees  that  neither  the  state  nor  the 
people  of  the  state  nor  the  attorney  general  in  his 
oflScial  capacity  had  any  such  interest  in  the  charity, 
sought  to  be  established  by  the  tenth  paragraph  of 
the  will,  as  would  have  entitled  the  attorney  gen- 
eral to  appear  at  any  stage  of  the  proceedings;  and, 
further,  that,  even  if  he  might  properly  have  appeared 
before  trial  in  the  county  court,  he  could  not  do  so  after 
there  had  been  a  full  and  complete  trial  in  that  court  and 
the  case  taken  to  the  district  court  on  appeal.  Section 
1)489,  Ann.  St.  1911,  provides:  "The  attorney  general 
shall  appear  for  the  state,  and  prosecute  and  defend  all 
actions  and  proceedings,  civil  or  criminal,  in  the  supreme 
court,  in  which  the  state  shall  be  interested  or  a  party, 
and  shall  also,  when  requested  by  the  governor,  or  either 
branch  of  the  legislature,  appear  for  the  state  and  prose- 
(?ute  and  defend  in  any  other  court,  or  before  any  oflScer, 
any  cause  or  matter,  civil  or  criminal,  in  which  the  state 
may  be  a  party,  or  interested."  Section  4778  provides: 
*^It  shall  be  the  duty  of  the  attorney  general  to  appear  i 

and  defend  actions  or  claims  against  the  state.     He  may 
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require  the  assistance  of  the  district  or  prosecuting  at- 
torney of  the  district  or  county  wherein  the  action  is 
broup^lit,  and  in  any  caKse  of  importance  or  difficulty  the 
jj^overuor  or  chief  officer  of  the  department  or  institution 
to  which  it  relates  may  retain  and  employ  a  competent 
attorney  to  appear  on  behalf  of  the  state.*'  It  is  thus 
made  the  duty  of  tlie  attorney  general  to  himself  appejir 
in  all  of  the  matters  included  within  the  sections  above 
(juoted.  No  power  is  given  him  anywhere  in  the  statute 
to  delegate  his  duties  to  private  counsel.  If  that  neces- 
sitj'  ever  arises,  section  4778  prescribes  who  may  retain 
sucli  counsel.  Moreover,  in  the  present  case,  so  far  as 
the  rec(»r<l  before  us  discloses,  the  attorney  general  liim- 
self  never  actually  appeared  at  any  stage  of  the  proceed- 
ings. He  <lid  not  sign  or  verify  either  the  original  or 
amended  i](*tition  of  intervention.  He  did  not  sign  the 
motion  for  a  new  trial,  nor  the  appeal  bond,  nor  the 
briefs  filed  in  this  court,  nor  did  he  appear  upon  the  oral 
argument  at  the  bar  to  argue  the  case.  All  of  these 
tilings  were  done  in  his  name  by  the  private  counsel  who 
appeared  for  the  interveners,  McCarthy,  Brown  and  St 
Onge.  It  is  apparent  that  counsel  were  in  doubt  as  to 
I  heir  ability  to  estal)lish  the  right  of  the  three  ladies 
named  to  file  a  petition  of  inten'ention,  and  that  the  name 
of  the  attoraey  general  \vas  borrowed  by  them  with  the 
thought  that,  if  they  failed  to  establish  the  right  of  their 
|)rivate  clients,  they  might  succeed  under  the  i)r()tecting 
najue  of  the  attorney  general.  This  the  statute  does  not 
authorize. 

After  a  careful  examination  and  consideratitm  of  the 
will  and  the  record  of  the  case  as  it  then  stood,  t  jgether 
with  the  amended  petition  of  intervention,  upon  whicli 
the  case  went  to  tj*ial  in  the  court  below,  it  seems  clear 
to  me  that  t\wve  was  nothing  to  justify  the  appearance  of 
the  attorney  general  in  that  controversy.  Upon  this 
point  I  think: 

1.  That,  under  the  tenth  clause  of  the  will  set  out.  it 
cannot  be   held   that  the  charity   thereby   sought  to   be 
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established  was  clearly  a  public  charity.     Treating  that 
clause  as  valid,  as  contended  for  l)v  the  intervener,  there 
is  nothing  in  t]ie  wording  of  it  to  indicate  that  it  was  the 
intention  of  the  testator  to  make  it  a  public  charity.   The 
bequest  was  to  his  executors  in  trust,  nnd  the  direction 
was  that,  with  the  fund  thus  bequeathed  to  them,  they 
were  to  purchase  a  site  and  build  thereon  a  home  for 
poor,  working  girls,  expending  not  more  than  one-half  of 
the  bequest  for  the  purchase  of  the  sit^i  and  erection  of 
the  building,  and  to  invest  the  balance  in  interest-bear- 
ing securities,  and  to  apply  the  interest  derived  there- 
from to  the  support  of  said  charity.     Were  the  working 
girls  to  be  received  in  this  home  free  of  all  charge,  or 
should  they  be  required  to  pay  a  modest  cimsideration 
for  the  use  of  the  home?    Could  any  poor,  working  girl, 
whether  worth v  or  not,  demand  admission  to  the  home? 
Were   their   qualifications    for    admission   to   be    passed 
upon  by  some  public  official,  or  by  the  trustees  named  in 
the   will?     Was   the   home   thereafter   to   depend    upon 
public  taxes  for  support,  or  was  it  the  intention  of  the 
testator,  with  the  aid  of  the  interest  upon  one-half  of 
the  bequest,  and  the  receipts  of  the  home  from  those  who 
might  be  admitted,  to  make  the  home  self-supporting? 
In  short,  I  think  the  charity  thus  attempted  to  be  created 
was  in  everj^  essential  a  private,   and  in  no  respect  a 
public,  charity.    I  do  not  think  the  attorney  general  had 
any  more  right  to  intervene   in  behalf  of  that  charitj' 
than  he  would  have  had  to  intervene  for  the  Creighton 
College,  which  received  $300,000,  or  the  St.  Jose|)h  Hos- 
pital, which  was  to  be  the  beneficiary-  of  |200,000.     In 
Attorinn/  General  i\  Sonle,  28  Mich.  153,  it  is  held:   "The 
state  is  not  authorized,  through  its  law  officer,  to  bring 
a  suit  in  equity,  adverse  to  all  private  parties  and  inter- 
ests, to  enforce  a  gift  by  will  to  charitable  uses,  unless 
the  gift  be  definitely  to  a  charity  such  as  equity  recog- 
nizes, and  definitely  to  a  public  charity.     The  state,*  no 
less  than  other  prosecutors,  must  appear  on  the  face  of 
the  record  to  be  entitled  to  prosecute,  or  the  proceeding 
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must  fail  in  consefjuence  of  the  irrelation  of  the  plaintiflf 
to  the  subject  of  tlie  action."  "The  question  is,  n.it," 
says  Sir  William  Grant,  in  Morice  v.  Bishop  of  Durham. 
!)  Yes.  Jr.  (Eng.)  *399,  'Svhether  the  trus^tee  7n4Ji/  nut 
apply  it  upon  i)iirpi)ses  strictly  charitable,  but  whether 
lie  is  bound  so  to  a|>[)ly  it."  And  in  James  v.  Alhn,  '^ 
Mer.  (Eng.)  17,  lie  t^ays,  further:  "'If  the  proi>erty  might, 
consistently  with  the  will,  be  applied  to  oilier  than 
strictly  (*haritable  purposes,  the  trust  is  too  iiulefinite 
for  the  court  to  execute."  As  said  by  the  Mi<-!iig:in 
court:  "If  the  ambiguity  involves  the  quality  of  the 
charity  as  public  or  private,  tlie  same  reasons  and  prin- 
ciples must  apply,  where  the  right  to  maintain  the  suit 
depends  upon  its  being  public,  and  if  the  fund  may  con- 
sistently with  the  will  be  applied  to  a  purpose  not  jnihlif, 
the  attorney  general  cannot  interpose  to  compel  a  puldic 
application." 

Mr.  Creighton  was  known  as  a  devout  Catholic.  It  is 
a  matter  of  public  notoriety  that  his  benefactions  to  tin* 
institutions  of  that  denomination  had  been  so  great  that 
he  had  been  invested  with  a  title  by  the  Pope.  The  tw  » 
gentieiiien  named  as  trustees  are  also  well  known  to  be 
prominent  members  of  that  church.  His  ccmfidence  in 
them  was  sucli  that  he  named  them  execntors  withcnif 
bond.  He  imposed  only  two  restrictions  upon  them  as 
trustees — one  that  the  site  and  building  should  not  cost 
more  tlmn  half  of  the  bequest,  and  the  other  that  the  re- 
mainder should  be  invested  for  the  support  of  the  honn* 
to  be  established  l)v  tliem.  Evervthing  else  in  connection 
with  the  scheme  he  had  in  mind,  as  to  the  establishment, 
and  the  man;i2.ement  of  the  home  when  established,  was 
left  in  the  hands,  and  consecinently  to  the  judgment,  of 
the  trustees.  If  they,  knowing  the  testators  love  for  his 
own  denomination,  and  in  view  of  the  fact  that  all  of  the 
other  charities  made  beneficiaries  by  the  will  were  under 
the  control  of  vari(ms  Catliolic  organizations,  saw  fit  to 
admit  to  tliat  home  none  but  poor,  working  girls  of  tlie 
Catholic  church,  they  clearly  would  be»  within  the  clansc 


1 


t 


JANUAKY  TEEM,  1912. 


Es  Of  Creighton. 


of  tlie  will  under  consideration.  Would  such  a  home  be 
considered  a  public  charity,  such  as  would  warrant  in- 
tervention by  the  state?  Clearly  not.  If,  then,  the  fund 
bequeathed  might  consistently  with  the  will  be  applied 
to  such  a  home,  it  cannot  be  held  that  the  trust  created 
was  for  a  "definitely"  public  charity,  and,  hence,  it  is 
too  indefinite  to  warrant  intervention  by  the  state. 

2.  If  the  attorney  general  had  a  right  to  intervene  in 
this  controversy,  could  he  wait  until  the  case  had  been 
fully  tried  and  decided  in  the  county  court,  and  until  the 
fxecutors  had  prosecuted  their  appeal  to  the  district 
court,  and  then  intervene  in  that  court?  Section  50tt  of 
the  code  provides:  "Any  person  who  has  or  claims  an 
interest  in  the  matter  in  litigation,  in  the  success  of 
either  of  the  parties  to  an  action,  or  against  both,  in  any 
action  pending  or  to  be  brought  in  any  of  the  courts  of 
the  state  of  ^Tcbrasba,  may  become  a  party  to  an  action 
between  any  other  persons  or  corporations,  either  by 
joining  the  plaintiff  in  claiming  what  is  sought  by  the 
petition,  or  by  uniting  with  tlie  defendants  in  resisting 
the  claim  of  the  plaintiff,  or  by  demanding  anything  ad- 
versely to  both  the  phiiiilift  and  defendant,  either  before 
or  after  issue  has  been  joined  in  the  action,  and  before 
the  trial  commeneee."  In  Reischick  v.  R'lcgcr,  68  Neb. 
348,  we  held  that  the  county  court  has  exclusive  original 
jurisdiction  of  all  probate  matters,  that  the  construction 
of  a  will  is  a  probate  matter,  and  that  in  such  matters 
the  district  court  has  no  original  jurisdiction.  In  the 
light  of  this  holding,  the  soundness  of  which  cannot  be 
questione<l,  the  district  court,  in  a  case  of  the  kind  under 
considei-ation,  is  an  appellate  court;  and  I  do  not  think 
the  fact  that  upon  such  appeal  it  tries  the  case  de  novo 
in  any  manner  changes  the  situation.  The  case  in  that 
court  must  be  tried  upon  the  same  issues  presented  and 
between  the  same  parties  who  appeared  in  the  court  of 
original  jurisdiction — the  county  court.  The  attorney 
general,  like  all  otliers  claiiiiing  any  interest  in  the  cim- 
struction  of  the  will  under  consideration,  was  hound  tn 
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know  of  the  pendency  of  the  proceeding  in  the  county 
court.  He  was  chargeable  with  the  notice  given  by  the 
county  couii^  to  ajipear  and  assert  his  contention  on  or 
iK^fon*  the  date  named  in  such  notice.  He  failed  to  do 
so,  but  waited,  not  simply  until  the  trial  commenced,  but 
until  the  case  was  finally  determined  in  that  court,  and 
until  an  appeal  liad  been  prosecuted  therefrom  to  the 
district  court,  before  attempting  to  intervene.  In  Blatch- 
ford  V,  Neicbcrry,  100  111.  484,  in  the  fourth  paragraph 
of  tlie  syllabus,  it  is  lu^ld:  "In  a  cause  brought  to  this 
court  by  appeal,  none  save  such  as  are  parties  to  the 
record  in  tliis  court  have  a  right  to  be  heard.  If  there 
are  interests  such  as  would  make  it  proper  for  other  par- 
tics  to  intervene  in  the  cause,  such  intervention  must  be- 
liin  in  tlie  court  of  original  jurisdiction,  and  cannot  be 
allowed  in  tliis  court.''  In  the  opinion,  beginning  on 
I  ai;(^  41)2,  it  is  said:  'The  attorney  general  asks  leave  to 
join  in  this  application,  and  insists  that  the  public  have 
intc]*(Nsts  involved  in  this  cause,  and  he  urges  a  rehearing 
lliat  he  may  luive  an  opportunity  to  assert,  support  and 
vindicate  the  same.  We  are  of  opinion  that  in  a  cause 
br(;iii»;ht  here  by  appeal,  none  save  such  as  are  parties  to 
the  record  in  this  court  Imve  a  right  to  be  heard.  If  the 
interests  of  the  public  be  such  tliat  the  attorney  general 
juay  properly  int-t^rvene  in  this  li,u:itation,  we  think  such 
intervention  must  begin  in  the  court  of  original  jurisdic- 
tion, and  cannot  be  alb)wed  here."  The  fact  that  in  that 
case  the  circuit  court  Avas  the  court  of  original  jurisdic- 
tion, and  tliat  tlie  attempted  intervention  was  in  the  su- 
[)reme  court,  does  not  make  the  case  different  in  principle 
from  the  case  at  bar.  I  think  that  in  this  case  the  at- 
torney general  had  no  more  right  to  inten^ene  in  the  dis- 
trict court,  after  the  case  had  been  adjudicated  in  the 
court  of  original  jurisdiction  and  appealed  to  that  court, 
than  he  would  have  to  inteiwene  in  this  court,  had  he 
waited  until  the  api)earance  of  the  case  here.  In  Coinanj 
McClintg  d  Co,  v.  Lowrj/,  75  Tenn.  620,  in  the  first  para- 
graph  of  the  syllabus,   it   is  held:    "Where  a  garnisliee 
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appeals  from  a  justice's  judgment  against  him,  it  is  error 
in  the  circuit  court  to  allow  the  judgment  debtor  to  in- 
tervene, on  his  motion,  as  a  defendant  in  the  garnish- 
ment proceedings.  His  remedy  was  to  appeal  from  the 
Judgment."  In  Henry,  Lee  d  Co.  v.  Caka  County  Mill  & 
Elevator  Co.,  42  la,  33,  it  is  said:  "The  right  to  inter- 
vene is  purely  a  statutory  right,  and  it  must  be  exercised 
at  the  time,  and  in  the  manner,  the  statute  prescribes." 
In  Chafte  v.  Evoy,  58  Cal.  348,  355,  it  is  said :  "The  right 
to  intervene  is  purely  statutory,  and  the  statute  prescribes 
the  mode  of  exercising  it."  In  Fischer  v.  Hanna,  8  Colo. 
App.  471,  485,  the  above  extract  from  Chase  v.  Evoy  is 
quoted  with  approval.  I  think  the  attempted  interven- 
tion was  too  late. 

8.  In  addition  to  what  has  been  said  upon  this  question, 
I  think  it  clearly  appears  from  the  record  that  there  was 
no  necessity  for  intervention  either  by  or  in  the  name  of 
the  attorney  general  at  the  time  such  intervention  was 
made.  At  every  stage  of  this  case,  since  the  will  was 
filed  for  probate,  the  executors  have  been  represented  by 
able  counsel,  who  appears  to  have  at  all  times  honestly 
and  ably  attempted  to  have  every  provision  in  the  will  of 
Mr.  Creighton  sustained  and  his  large  estate  distributed 
as  therein  directed.  It  further  appears  that  at  all  times 
the  executors  have  followed  his  advice  and  acted  under 
his  directions.  If  the  executors  had  been  consulting  their 
own  financial  interests,  they  would  not  have  appealed 
from  the  judgment  of  the  county  court,  as  the  decree  of 
that  court  would  have  afforded  them  ample  protection 
in  distributing  the  fund  covered  by  the  tenth  paragraph 
of  the  will.  The  fact  that,  after  they  had  appealed,  they 
submitted  to  the  county  court  a  proposition  of  com- 
promise which  had  been  made  to  them  by  the  unnamed 
heirs  is  no  evidence  of  any  intention  on  their  part  to  fur- 
ther their  own  private  interests  at  the  expense  of  the 
trust  fund.  To  my  mind,  it  is  the  very  reverse  of  that. 
The  questions  contended  for  were  far  from  being  clear 
either  way,  and  the  executors  would  have  as  much  reason 
46      . 
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to  expect  that  the  judgment  of  the  county  court  would 
be  aflflriiied  on  appeal  as  they  would  have  to  believe  that 
it  would  be  reversed,  and,  if  affirmed,  they  would  partici- 
pate in  the  distribution  of  the  entire  fund.  Instead  of 
refusing  tlie  offer  of  compromise  upon  their  own  respon- 
sibility, they  did  just  what  any  honorable  executors  would 
have  done  under  like  circumstances,  viz.,  submitted  it  to 
the  county  court  for  its  instruction.  ^Hiile  this  was 
pending,  they  did  not  fail  to  protect  their  rights  in  thi* 
district  court.  In  the  amended  petition  of  intervention, 
it  is  said  that  tlie  executors  had  "failed  to  demur  to  or 
answer  said  petition."  The  record  shows,  however,  that, 
while  this  statement  may  be  technically  true,  in  the  senw 
that  they  liad  not  filed  any  paper  denominated  a  "de- 
murrer" or  "answer,"  they  had,  as  a  matter  of  fact,  filed 
a  motion  to  strike  tlie  petition  upon  grounds  which  wero 
in  no  manner  frivolous.  This  motion,  until  disposed  of. 
would  stay  all  proceedings  under  the  petition  as  effect 
11  ally  as  a  demurrer.  The  motion  was  filed  within  les^ 
tlian  three  weeks  after  the  filing  of  the  petition.  The 
date  of  the  filing  is  June  14,  1909,  just  on  the  eve  of  the 
summer  vacation,  Avliich  is  taken  annually  by  that  court. 
The  motion  filed  by  tliem  had  not  been  passed  upon  when 
tlie  court  adjourned  for  that  term.  When  the  first  peti 
tion  of  intervention  was  filed,  the  October  term  of  th<' 
district  court  had  been  in  session  less  than  one  month. 
The  executors'  motion  to  strike  had  not  yet  been  passc^d 
upon.  The  petition  of  intervention  does  not  disclose  any 
facts  indicating  that,  from  the  time  of  the  filing  of  their 
motion  to  strike,  on  June  14,  to  the  time  the  petition  of 
intervention  was  filed,  on  October  25,  the  executors  or 
their  attorney  had  been  guilty  of  any  negligence,  or  that 
the  delay  in  acting  upon  the  motion  was  due  to  either 
their  intentional  neglect  or  indifference.  After  the  at 
torney  general  filed  his  petition  of  intervention,  therehv 
joining  issue  with  the  petitioners,  and  thus  waiving  th(* 
right,  so  far  as  intervener  was  concerned,  to  insist  upoD 
the  motion  to  strike,  counsel  for  the  executors  obtainp<l 
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iwiive  w  w  itlidi-aw  the  motion  and  to  plead  witliin  ten  days 
thereafter,  within  which  time  an  answer  was  filed  vigor- 
ously assailing  the  petition  of  the  unnamed  heirs  on  every 
point.  It  therefore  appears  that  the  e-tecutors,  fr:nu  the 
time  their  ajipeal  was  lodged  in  the  district  court  until 
the  final  heai'iug,  were  ne^'er  in  default  of  a  pleading  for 
a  single  moment  of  time,  hut  were  following  up  their  ap- 
peal with  all  reasonable  diligence.  The  record  upon  its 
face  shows  an  entire  absence  of  any  necessity  for  interven- 
tion by  or  for  the  attorney  general.  Viewed  from  any 
standpoint,  I  am  unable  to  discover  any  right  or  justifica- 
tion for  this  intervention. 

4.  The  attempted  appeal  of  the  attorney  general  was 
in  his  name  alone,  and  did  not  purport  to  be  for  the  rela- 
tors McCarthy,  Brown  and  St.  Ouge.  Had  it  done  so,  it 
could  not  have  availed  them  anything,  for  tlie  reason  that 
more  than  six  months  had  elapsed  from  the  entry  of  the 
judgment  dismissing  their  intervention  and  the  tl'mg  of 
the  appeal  in  this  court.  Hence,  they  could  not,  under 
any  circumstances,  have  any  standing  here.  Harman  v. 
Barhydt,  20  Neb.  625 ;  Shold  v.  Van  TreccJc;  82  Neh.  99. 

5.  The  cross-appeal  filed  by  the  unnamed  heirs  and  the 
like  appeal  filed  by  the  executors  were  both  filed  more 
than  six  months  after  the  entry  of  the  judgment  in  the 
district  court,  and  hence  have  no  standing  in  this  court 
as  independent  appeals.  The  only  standing  either  of 
them  ever  had  was  as  a  cross-appeal.  Tliey  tlierefore  re- 
lied for  life  and  standing  in  this  court  upon  the  original 
appeal.  With  that  prop  removed,  eliminated  from  the 
case,  the  cross-apj)cals  have  nothing  to  attach  to  or  rest 
upon.  As  they  followed  the  original  appeal  into  court, 
they  shoiild  follow  it  out  of  court.  The  only  right  of 
appeal  from  a  judgment  of  the  district  court  to  this  court 
is  to  be  found  in  section  675  of  the  code,  which  provides 
that  a  transcript  Nhall  be  filed  in  this  court  within  six 
months  after  the  rendition  of  the  judgunmt  or  decree,  or 
within  six  months  from  the  overruling  of  a  motion  for  a 
new  trial.     In  Fanar  v.   Chun-hili,  135  U.  S.  609,  the 
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lished  for  three  consecutive  weeks  in  the  "Examiner/*  a 
weekly  newspaper  published  in  and  for  Douglas  county, 
Nebraska.  October  19,  1907,  due  proof  of  publication  of 
the  above  order  was  made.  February  17,  1908,  a  decree 
was  entered  in  the  county  court  construing  the  will  and 
holding  the  tenth  clause  to  be  void  and  incapable  of  ex- 
ecution. March  12,  1908,  the  executors  filed  in  the  dis- 
trict court  a  transcript  on  appeal.  May  29,  1909.  the 
unnamed  heirs  filed  in  the  district  court  their  petition 
praying  for  a  construction  of  clauses  10  and  13  of  the 
will.  June  14,  1909,  the  executors  filed  a  motion  to  strike 
the  petition  of  the  unnamed  heirs,  on  the  ground  that  it 
raised  other  and  different  issues  from  those  tendered  and 
determined  in  the  county  court.  This  motion  stood  un- 
disposed of  until  November  27,  1909,  wl  mi  leave  was 
given  the  executors  to  withdraw  their  motion  to  strike 
and  to  plead  by  December  6,  1909.  During  the  interim 
between  the  filing  of  this  motion  and  the  withdrawal  of 
the  same,  and  on  October  25,  1909,  a  petition  of  interven- 
tion in  the  name  of  the  attorney  general  was  filed,  as 
stated  in  the  majority  opinion.  On  March  27,  1909,  a 
motion  was  filed  by  the  unnamed  heirs  to  strike  the  peti- 
tion of  the  attorney  general  from  the  files,  for  the  reason 
that  neither  he  nor  the  state  nor  the  relators  were  parties 
to  the  suit  and  had  no  rights  or  interest  entitling  them 
to  intervene,  and  that  the  case  was  now  pending  in  that 
court  on  appeal  from  the  county  court.  Novein])er  3, 
1909,  an  amended  petition  of  intervention  was  filoc'  in  the 
name  of  the  attorney  general,  as  stated  in  the  opinion. 
On  July  15;  1910,  an  appeal  bond  was  filed  in  the  name  of 
the  attorney  general.  On  July  21.  1910,  an  appeal  in  the 
name  of  the  attorney  general  was  filed  in  this  court  De- 
cember 17,  1910,  the  unnamed  heirs  filed  a  cross-api>eal, 
and  on  December  21,  1910,  the  executors  filed  their  cross- 
appeal.  After  the  appeal  had  been  lodged  in  this  court, 
appellees  (tlie  unnamed  heirs)  moved  to  dismiss  the  ap- 
peal upon  several  grounds,  which  motion  was  disposed  of 
as  stated  in  the  majority  opinion. 
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In  their  brief  and  in  their  oral  argument  at  the  bar, 
appellees  renew  their  contention  that  the  district  court 
for  Douglas  county  erred  in  overruling  their  motion  to 
strike  the  petition  of  intervention  of  the  attorney  general, 
and  in  allowing  him  to  intervene  in  said  cause  in  the  dis- 
trict court;  that  the  district  court  erred  in  overruling 
their  demurrer  to  the  petition  of  intervention  of  the 
attorney  general;  and  insist  that  the  attorney  general, 
^^8ole  appellant  herein^  has  no  interest,  direct  or  indirect, 
of  a  beneficial  or  pecuniary  character  in  the  subject  mat- 
ter in  litigation  herein,  and  therefore  is  not,  and  cannot, 
be  prejudiced  by  any  decree  or  judgment  entered  herein 
in  the  district  court  for  Douglas  county,  Nebraska,  and 
hence  possesses  no  right  of  appeal  therefrom  to  this 
court." 

This  contention,  which  meets  us  at  the  very  threshold 
of  the  case,  is  sound  and  should  be  sustained.  It  is  con- 
tended by  the  appellees  that  neither  the  state  nor  the 
people  of  the  state  nor  the  attorney  general  in  his 
oflScial  capacity  had  any  such  interest  in  the  charity, 
sought  to  be  established  by  the  tenth  paragraph  of 
the  will,  as  would  have  entitled  the  attorney  gen- 
eral to  appear  at  any  stage  of  the  proceedings;  and, 
further,  that,  even  if  he  might  properly  have  appeared 
before  trial  in  the  county  court,  he  could  not  do  so  after 
there  had  been  a  full  and  complete  trial  in  that  court  and 
the  case  taken  to  the  district  court  on  appeal.  Section 
0489,  Ann.  St.  1911,  provides:  "The  attorney  general 
shall  appear  for  the  state,  and  prosecute  and  defend  all 
actions  and  proceedings,  civil  or  criminal,  in  the  supreme 
court,  in  which  the  state  shall  be  interested  or  a  party, 
and  shall  also,  when  requested  by  tlie  governor,  or  either 
branch  of  the  legislature,  appear  for  the  state  and  prose- 
cute and  defend  in  any  other  court,  or  before  any  oflScer, 
any  cause  or  matter,  civil  or  criminal,  in  which  the  state 
may  be  a  party,  or  interested."  Section  4778  provides: 
"It  shall  be  the  duty  of  the  attorney  general  to  appear 
and  defend  actions  or  claims  against  the  state.    He  may 
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The  ouly  case  we  have  found,  which  is  at  all  adverse  to 
the  views  above  set  out,  is  Feder  v.  Field,  117  Ind. 
380,  where  it  is  held:  "The  dismissal  of  an  appeal  by  the 
appellant  does  not  carry  the  case  so  far  as  it  is  affected 
by  an  assignment  of  cross-errors.  The  code  makes  no 
provision  for  the  assignment  of  cross-errors  by  the  ap- 
pellee, but  the  practice  has  been  so  long  recognized  that 
it  has  become  one  of  tlie  unwritten  rules  of  procedure.'- 
In  that  case  the  question  as  to  whether  the  cross-errors 
were  filed  before  or  after  the  expiration  of  the  time  al- 
lowed by  statute  for  appeal  was  not  raised,  and  hence 
the  case  cannot  be  considered  as  an  authority  upon  that 
point.  If  it  had  been  made  to  appear  that  the  cross- 
errors  were  assigned  after  the  time  within  which  ap- 
pellees could  aflinnatively  have  obtained  a  standing  in 
court,  it  seems  to  me  the  Indiana  court  would  have  been 
compelled  to  hold  as  was  held  by  the  United  States 
supreme  court  in  Farrar  v,  GhurcliiU,  supra. 

The  motion  of  appellees  to  dismiss  the  appeal  prose- 
cuted in  the  name  of  tlie  attorney  general  should  be  sus- 
tained aud  the  appeal  dismissed.  The  (•ross-api>eals  of 
the  executors  and  of  the  aj)pellees  should  likewise  be  dis- 
missed. 


Barnes,  J.,  concurs  in  the  above  dissent. 

Reese,  C.  J.,  concurring  in  dissent. 

I  concur  in  tliis  dissent  upon  the  ground  that  the  ap- 
plication to  intervene  was  not  made  within  the  time 
required  by  the  section  of  the  statute  quoted  in  the  dis- 
senting opinion,  and  tlierefore  the  attorney  general  never 
had  any  riglit  to  be  heard.  The  statute  is  plain  that  in- 
tervention must  l)egin  in  the  court  of  original  jurisdic- 
tion, and  cannot  be  allowed  in  an  appellate  court  to 
which,  after  judgment,  the  cause  has  been  appealed.  Hav- 
ing had  no  stniiding  in  the  district  court,  the  inter\'en- 
tion  has  none  here. 

As  to  whetlier  it  was  the  purpose  of  the  testator  to 
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create  a  public  or  private  charity,  I  do  not  find  it  neces- 
sary to  express  an  opinion.  As  applied  to  this  case,  the 
authorities  are  not  entirely  harmonious. 


Barboua  Zitnik,  Administratrix,  appeij.eb  ai^d  cross- 
appellant,  V.  Union  Pacific  Eailroad  Company, 
appellant;  John  J.  Mullen,  cross- appellee. 

Filed  June  12,  1912.    No.  17,016. 

L  Corporations:  Action  for  Damages:  Verdict :  Evidence.  If  a  cor- 
poration and  its  employee  or  agent  are  sued  Jointly  for  damages 
alleged  to  be  caused  by  negligence  of  the  defendants,  and  there 
is  a  general  verdict  in  favor  of  the  employee  and  against  the 
corporation  defendant,  the  verdict  cannot  be  sustained  without 
evidence  that  employees  or  ageftts  of  the  corporation  other  than 
the  one  so  exonerated  were  guilty  of  negligence  which  was  the 
proximate  cause  of   the  injury. 

2.  Negligence:  Action:  Pleading  and  Proof.  If  the  petition  in  an 
action  for  damages  charges  the  defendants  with  certain  acts  of 
negligence,  the  proof  must  agree  with  the  allegations,  and  the 
Jury  is  not  at  liberty  to  infer  that  the  defendants  were  negligent 
in  other  matters  not  alleged. 

3. :    Last  Clear  Chance.     The  rule  of  "the  last  clear  chance" 

implies  that  the  one  charged  with  negligence  knew  the  person 
injured  was  in  a  place  of  danger  and  negligently  failed  to  avoid 
injuring  him,  but  his  testimony  that  he  did  not  have  such  knowl- 
edge is  not  conclusive.  Such  knowledge  may  be  shown  by  proof 
that  the  person  injured  was  in  a  situation  of  imminent  danger 
and  so  situated  that  the  one  injuring  him,  if  he  used  his  senses 
as  human  beings  ordinarily  do,  must  have  known  the  danger. 

4. :  . :    Evidence.     The  fact  that  the  person  injured  was 

In  a  situation  of  danger  and  so  situated  that  he  could  have  been 
observed  by  the  defendant  must  be  proved  by  a  preponderance 
of  the  evidence.  The  Jury  is  not  at  liberty  to  estimate  the  prob- 
abilities in  that  regard  without  substantial  proof. 

5.  Appeal:  Inconsistent  Vekdict.  A  verdict  inconsistent  with  itself 
must  be  set  aside  upon  application  of  all  parties  prejudiced 
thereby. 
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6. :    Rxvkrsal:    Rsicard.     The  Jury  having  found  that  the 

engineer  in  charge  of  the  engine  which  kiiled  the  deceased  was 
not  negligent,  and  there  being  no  evidence  of  negligence  on  the 
part  of  any  other  agent  or  employee  of  the  defendent  company, 
the  plaintiff  and  the  defendant  company  having  both  appealed, 
the  Judgment  of  the  district  court  |8  reversed  and  the  cause 
remanded. 

Appeal  from  the  district  court  for  Douglas  county: 
WiLUS  G.  Sbars,  Judgb.   Reversed. 

John  A.  Sheea^i,  for  appellant  and  croflGkappellea 

Btnyth,  Smith  d  Bchall,  contra. 

Sedgwick,  J. 

Plamtiffy  as  administratix  of  the  estate  of  her  deceased 
husband,  John  Zitnik,  commenced  her  suit  in  the  dis- 
trict court  for  Douglas  county  against  the  defendants 
Union  Pacific  Railroad  Company  and  John  J.  Mullen,  to 
recover  damages  for  the  death  of  said  John  Zitnik,  al- 
leged to  have  been  caused  by  the  negligence  of  defend- 
ants. It  is  alleged  that  defendant  Mullen  was  a  locomo- 
tive engineer  and  in  charge  of  a  locomotive  switch  engine 
in  use  in  the  track  yards  of  the  company,  and  the  deced- 
ent was  an  employee  of  said  company,  his  duties,  at  the 
time  of  the  alleged  accident,  being  to  keep  the  switches 
and  tracks  of  the  company  in  said  yards  clear  of  obstruc- 
tions, and  in  which  duties  he  was  thus  engaged;  that  on 
the  30th  day  of  January,  1909,  while  ^itnik  was  engaged 
in  said  duties,  and  about  the  hour  of  11  o'clock  A.  M., 
the  defendants  negligently  caused  a  locomotive  switch 
engine,  belonging  to  defendant  company,  to  move  against, 
upon  and  over  said  Zitnik,  thereby  negligently  inflicting 
injuries  upon  him  from  which  he  soon  thereafter  died. 

The  defendants  filed  separate  answers  to  the  petition, 
that  of  the  company  being :  First,  a  general  denial  of  all 
unadmitted  allegations;  second,  an  admission  that  Zitnik 
was  killed  at  the  time  and  place  alleged;  but  denies  that 
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^'defendants,  or  either  of  them,  negligently  and  carelessly, 
OP  without  regard  for  the  safety  of  said  John  Zitnik, 
caused  a  locomotive  switch  engine,  belonging  to  the  de- 
fendant railroad  company,  to  move  against,  upon  and 
over  the  said  John  Zitnik,  thereby  negligently  and  care- 
lessly inflicting  upon  him  the  injuries  which  caused  his 
death,  but  does  not  deny  that  the  body  of  said  John  Zit- 
nik was  run  over  by  a  locomotive  switch  engine  of  defend- 
ant railroad  company,  of  which  defendant  John  J.  Mullen 
was  engineer."  It  is  alleged  that  the  decedent  was  guilty 
of  Contributory  negligence.  The  defendant  Mullen  filed 
his  separate  answer,  which  was,  in  substance,  the  same 
a6  the  answer  of  the  railroad  company.  Plaintiff  replied 
denying  the  contributory  negligence  of  the  decedent. 
Later,  defendant  company  amended  its  answer,  in  which 
it  is  alleged,  in  substance,  that  the  action  was  brought 
under  the  provisions  of  sections  10591  to  10593,  inclusive, 
Ann.  St  1911,  commonly  known  as  the  "Employers' 
Liability  Law,"  and  questioning  the  constitutionality  of 
said  sections.  By  these  pleadings  all  question  of  the 
death  of  Zitnik  by  being  run  over  by  the  switch  engine 
of  defendant  railroad  company  is  eliminated,  and  it  is 
admitted  that  he  was  "run  over  by  a  switch  engine"  on  the 
date  named,  and  that  he  died  on  the  same  day,  the  only 
issue  referring  to  his  death  being  as  to  the  negligence  of 
defendants,  and  the  contributory  negligence  of  the  de- 
cedent. 

A  jury  was  had,  and  at  the  close  of  the  evidence  the 
defendant  Mullen  moved  the  court  for  a  peremptory  in- 
struction to  the  jury  to  return  a  verdict  in  his  favor. 
The  motion  was  overruled.  Thereupon  the  defendant 
company  presented  a  similar  motion,  which  was  over- 
ruled. The  two  defendants  then  joined  in  a  similar  mo- 
tion on  the  same  grounds,  which  was  also  overruled.  To 
these  rulings  exceptions  were  separately  taken.  The 
jury  returned  a  verdict  in  favor  of  defendant  Mullen, 
and  against  the  railroad  company  in  favor  of  plaintiff, 
for  the  sum  of  (9,600.    A  motion  for  a  new  trial  was 
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filed  by  defendant  company.  Plaintiff  also  moved  for  a 
new  trial  as  against  defendant  Mnllen.  Both  motions 
were  overruled,  when  defendant  company  moved  the 
court  for  a  judgment  in  its  favor  notwitlistanding  the 
verdict.  This  motion  was  also  overruled,  and  judgments 
were  entered  in  accordance  with  the  findings  of  the  jury. 
It  ap})ears  from  the  evidence  that  Zitnik  was  one  of 
the  trackmen  laborinu:  on  the  tracks  and  switches  in  the 
yards  of  ih^fimdant.  Tlie  30th  day  of  January,  1909,  the 
day  of  tlie  accident,  was  a  cold  day,  the  temi>erature  be- 
ing one  degree  below  zero,  and  the  wind  blowing  from 
the  nortliwest  at  the  rate  of  22  miles  an  hour.  During 
the  forenoon  the  foreman  directed  Zitnik  to  go  and  ex- 
amine^ tlie  tracks  and  switches  and  report  their  condi- 
tion. He  went  as  directed,  and  soon  thereafter  returned 
and  reiK)rted  that  there  was  some  accumulation  of  snow 
in  tlie  switches.  He  was  then  directed  to  clean  the 
switches  of  the  accumulated  snow.  (Tliere  was  little 
snow  on  the  ground,  but  suflScient  to  be  blown  and  packed 
in  and  about  the  switches.)  He  left  the  foreman  for  the 
purpose  of  dischargiug  the  duties  imposed,  and  was  seen 
later  upon  the  tracks  in  the  vicinity  of  the  place  where 
he  was  killed,  but  probably  an  hour  or  so  before  the  ac- 
cident. The  first  account  we  have  of  the  engine  on  that 
day  was  just  before  the  accident,  when  it  Avas  standing 
(m  one  of  the  tracks  near  the  Tenth  street  viaduct,  headed 
west,  and  in  charge  of  the  engineer,  fireman,  and  two 
persons  on  the  running-board  at  the  rear  of  the  tender. 
The  engine  was  started  to  the  Avestward  on  one  of  the 
many  tracks,  and  when  it  arrived  at  the  Eleventh  street 
viaduct,  one  block  away,  it  ran  over  and  injured  Zitnik 
to  such  an  extent  that  he  almost  immediately  died.  So 
far  as  is  shown  by  the  evidence,  no  person  saw  him  im- 
mediately before  the  accident,  nor  at  the  time  it  occurred, 
and  the  first  that  was  known  of  it  was  when  the  rear  of 
the  tender  with  the  foot  or  running-board,  on  which  the 
two  men  were  standing,  ])nss(^d  over  Zitnik's  body,  when 
they  jumped  off  tJie  running-board,  called  the  attention 
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of  the  fireman,  giving  the  signal  to  stop,  the  fireman  in 
turn  notifying  the  engineer,  when  the  engine  was  stopped, 
and  the  body,  almost  lifeless,  was  removed  from  the 
track.  Life  became  extinct  on  the  way  to  the  hospital. 
The  engine  was  running  at  the  rate  of  two  and  one-half 
or  three  .miles  an  hour  as  it  approached  the  Eleventli 
street  viaduct  where  Zitnik  was  killed.  The  northwest 
wind  against  which  the  engine  was  running  caused  fho 
smoke  from  the  engine  to  settle  on  the  left  or  south  side* 
of  said  engine,  and  at  times,  at  least,  cut  off  the  view  of 
the  fireman.  The  track  was  level  and  on  a  slight  curve 
to  the  northward,  with  no  cuts  or  fills.  Just  prior  to  the 
start  the  fireman  shoveled  fresh  coal  into  the  fire  box, 
this  making  what  is  called  a  "gi*eeu  fire,"  which  emitted 
an  increased  volume  of  smoke.  The  engine  bell  was  kept 
ringing.  As  the  engine  bore  a  little  to  the  nortlnvard 
following  the  curve  in  the  track,  the  front  end  shut  off 
the  view  of  the  engineer  and  brought  the  line  within  sight 
of  the  fireman,  except  as  interrupted  by  the  smoke.  Upon 
an  examination  made  at  the  place  of  the  accident  about 
two  hours  later,  Zitnik's  shovel  and  broom  were  found 
by  the  track,  near  the  place  where  the  engine  probably 
struck  him.  Near  where  the  accident  occurred,  and  not 
far  from  where  the  shovel  and  broom  were  found,  therc^ 
was  a  small  pile  of  snow  which  had  the  appearance  of 
having  been  removed  the  morning  on  which  the  accident 
happened.  No  person  was  on  the  running-board  in  front  of 
the  engine.  Zitnik  was  killed  at  about  11  o'clock  A.  M.  As 
to  the  allegations  of  the  answer,  that  the  accident  was 
the  result  of  contributory  negligence  on  the  part  of  Zit- 
nik, there  is  no  direct  evidence  whatever.  There  was  no 
allegation  of  negligence  of  the  defendants,  except  the 
allegation  above  quoted,  that  the  defendants  negligently 
caused  an  engine  "to  move  against,  upon  and  over  tlu* 
said  John  Zitnik." 

The  engineer,  who  controlled  tbe  moveuieuts  of  the 
engine,  was  the  defendant  ^luUen.  If  it  was  his  n^^gli- 
gence  that  caused  the  accident  he  was  liable,   and    the 
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verdict  must  have  been  against  him  also.  The  jury  found 
that  there  was  no  negligence  on  his  part  by  finding  a 
general  verdict  in  his  favor.  The  only  other  employees 
or  agents  of  the  defendant  company  that  were  in  any  way 
connected  with  the  running  of  the  engine  were  the  fire- 
man Walsh  and  the  two  men  stationed  upon  the  foot- 
board of  the  engine.  It  is  not  suggested  by  any  one  that 
the  accident  was  due  to  any  negligence  of  the  men  ui>on 
the  foot-board.  Unless  the  fireman  was  negligent,  and 
his  negligence  was  the  proximate  cause  of  the  accident, 
the  defendant  company  cannot  be  charged  with  negli- 
gence in  running  the  engina*  The  only  ground  relied 
upon  for  imputing  negligence  to  the  fireman  is  derived 
from  what  is  known  as  the  doctrine  of  the  last  clear 
chance.  If  the  fireman  knew  that  Zitnik  was  in  danger 
and  could  ha\e  saved  him  by  the  exercise  of  any  and  all 
reasonable  means  to  that  end,  he  was  bound  to  do  so,  and 
liis  failure  in  that  regard  would  be  imputed  to  the  de- 
fendant company.  Some  authorities  hold  that  he  could 
not  be  held  negligent  under  this  rule  unless  he  knew 
that  the  deceased  was  in  danger;  others  say  that  if  he 
knew,  or  by  the  exercise  of  reasonable  and  ordinary  care 
might  have  known,  the  situation  of  the  deceased,  he  is 
charged  with  knowledge.  Without  going  into  refinements 
of  definitions  with  regard  to  this  element  of  the  rule,  it 
may  be  said  that,  while  perhaps  there  are  some  unfor- 
tunate expressions  in  some  of  the  numerous  cases,  the 
authorities  are  substantially  agreed  that  the  testimony  of 
the  person  charged  with  negligence,  that  he  did  not  have 
knowledge  of  the  situation  and  danger  of  the  deceased,  is 
not  conclusive.  Such  knowledge  may  be  shown  by  evidence 
that  the  deceased  was  in  a  situation  of  imminent  danger, 
and  that  the  witness  Avas  so  situated  and  so  employed 
that  he  must,  if  he  had  used  his  senses  as  human  beings 
ordinarily  do,  have  known  of  the  danger.  The  fireman 
testifies  that  lie  was  looking  out  before  the  engine  at  the 
time  of  the  accident;  the  engine  was  giving  out  large 
quantities  of  dense  smoke;  they  were  passing  under  the 
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riadnct  it-hicli  coofined  the  smoke  and  so  obstructed  his 
Tiew,  and  that  he  did  not  see  the  deceased.  His  state- 
_  menfa  as  to  existiog  conditions  are  not  disputed  by  any 
other  witness,  but  are  corroborated  by  several.  If  we 
conclude  that,  notrs'ithstanding  this  evidence,  the  jury 
were  at  liberty  to  find  that  he  might  and  ought  to  have 
seen  a  man  situated  upon  the  track,  and  might  and  ought 
to  have  informed  the  engineer  of  the  danger  in  time  so 
that  the  engine  could  have  been  stopped  and  the  accident 
avoided,  still  the  principal  fact  necessary  to  the  charge 
of  negligence  is  wholly  wanting.  There  ia  no  evidence 
that  Zitnik  was  in  a  situation  where  he  could  have  been 
discovered  by  the  fireman.  Zitnik  had  been  at  work  in 
these  yards;  he  was  seen  there  about  an  hour  before  the' 
accident.  We  have  no  evidence  of  his  whereabouts  from 
that  time  until  be  was  seen  behind  the  engine  after  the 
accident  He  may  have  been  busily  employed  at  his 
work  on  this  particular  track,  and,  because  of  the  cold 
and  storm,  failed  to  observe  the  approaching  engine;  or, 
as  he  was  not  expected  to  work  long  in  any  one  place,  he 
may  have  been  walking  down  these  tracks  to  some  point 
where  his  work  might  be  necessary,  or  he  may  have  been 
crossing  these  tracks.  Whether  he  had  been  upon  these 
tracks  in  this  situation  (or  some  time  so  th.1t  the  fireman 
would  have  time  to  observe  his  danger,  or  whether  he  was 
struck  the  moment  he  stepped  upon  the  track,  is  not  dis- 
closed by  the  evidence.  The  engine  was  moving  slowly, 
less  than  four  miles  an  hour ;  the  bell  was  ringing.  That 
he  should  remain  at  work  upon  this  track  until  the  en- 
gine struck  him  seems  improbable.  It  seems  at  least 
equally  probable  that  he  was  going  to  some  point  in  the 
yards,  and,  walking  against  the  storm,  crossed  these 
tracks  diagonally.  These  are  only  conjecttttes,  and  tbe 
evidence  fails  to  prove  that  the  deceased  \vao  oO  ^^^  tracfea 
in  a  dangerous  situation  for  such  a  leQr**.,  ^l  ^^^aft  ^^^ 
he  could  have  been  seen  by  the  fireman  -»  ''^  .  ^^  t'com  ttie 
cab  window.  It  is  not  the  "probabiliti^^O^  ^  «%  Vo^ie 
established  by  a  preponderance  of  the   »;^^  v  ^ib\'^^^^'^ 
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itself  must  be  so  established.  Instruction  No,  1,  re- 
quested by  plaintiff,  was  misleading.  Unless  the  jiirv 
could  find  from  a  i)rei)onderance  of  the  evidence  that 
deceased  was  in  fact  in  a  dangerous  situation  where  he ' 
could  be  seen  bv  tlie  fireman,  thev  could  not  assume  that 
fact  as  probable,  and  then  infer  that  the  fireman  was 
negligent  in  not  seeing  him. 

It  does  not  appear  from  the  abstract  that  the  petition 
alleged  that  tJie  defendants  were  engaged  in  interstate 
C(mimerce,  and,  for  that  and  other  reasons,  we  do  not 
find  it  necessary  to  discuss  the  recent  very  important  de- 
cision of  tlie  supreme  court  of  the  United  States  in 
Mondoii  V.  New  York,  N.  H.  d  H.  R.  Co.,  32  Snp.  Ct 
Rep.  109,  in  which  it  appears  to  be  held  that  the  act  of 
congress  (U.  S.  Conii).  St.  Supp.  1909,  p.  1171),  entitled 
"An  act  relating  to  the  liability  of  common  carriers  by 
railroad  to  tlieir  employees  in  certain  cases,"  and  amend- 
Dieut,  sup(»rsedes  the  laws  of  the  states  in  so  far  as  the 
latter  cover  the  same  field,  and  may  be  enforced  in  the 
state  courts. 

Tlie  verdict,  therefore,  against  the  defendant  company 
and  in  favor  of  the  engineer,  there  being  no  evidence  of 
negligence  on  the  part  of  any  other  agent  or  employee  of 
tlie  company  in  the  mattei*s  alfeged  in  the  petition,  is  in- 
consistent with  itself  and  cannot  be  sustained.  The 
plaintitT  and  the  defendant  company  having  both  appealed, 
the  judgment  is  reversed  and  the  cause  remanded  for 
further  proceedings. 

Reversed. 

Reese,  C.  J.,  dissenting. 

I  find  it  impossible  to  get  the  consent  of  my  mind  Ut 
concur  in  this  decision.  The  day  was  bitter  cold  and  a 
most  disngreeal)le  one.  The  decedent  was  ordered  by  his 
foreman  to  inspect  and  r<'ix)rt  upon  the  condition  of  tJie 
tracks  and  switches  in  the  track  yard,  which  he  did.  and 

was  then  told  to  clear  the  switches  and  tracks  of  anv 

ft 

snow  or  other  obstructions  which  could  interfere  with 
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their  use.  He  went  to  Iiis  work  and  was  seen  and  known 
to  be  within  the  grounds  and  among  the  tracks  pursuing 
his  work.  Owing  to  the  inclement  condition  of  the 
weather,  it  was  known  that  lie  should  be  warmly  dressed 
in  order  to  protect  himself  from  the  biting  cold  and  higii 
wind.  Under  all  the  conditions  ahown,  it  was  necessary 
that  care  should  be  taken  to  avoid  accidents.  Tliere  were 
two  switchmen  employed  with  the  engine  by  which  de- 
cedent was  killed.  They  were  both  riding  upon  the  rear 
foot-board  of  the  forward  moving  engine.  No  one  was  at 
the  front  If  the  volume  of  smoke  emitted  from  the  en- 
gine was  so  great  as  to  cut  off  the  views  of  the  engineer 
and  fireman,  there  was  all  the  more  necessity  that 
every  precaution  be  taken.  No  precaution  wliatever  was 
taken.  No  one  was  at  the  front  foot-board  to  warn  any  one 
of  the  approaching  engine.  The  engine  was  sent  forward 
blindly  with  two  switchmen  at  the  rear  who  could  see 
nothing  in  front,  and  no  one  in  connection  with  the  en- 
gine knew  of  the  presence  of  decedent  until  his  mangled 
body  roiled  from  under  the  rear  of  the  engine.  It  goes 
without  sayinj;  that,  had  one  of  those  switchmen  been  at 
the  front  of  tlie  engine,  Zitnik  would  not  have  been 
killed.  That  must  be  self-evident  to  the  mind  of  any 
sane  and  right-thinking  person. 

Was  it  negligence  on  the  part  of  defendant  not  to  em- 
ploy those  necessary  safeguards?    Whose  duty  was  it  to 
decide  that  question?    If  juries  are  to  be  of  any  practical 
use  in  the  administration  of  justice,  the  solution  of  the 
question  was  for  them.     The  inference  of  negligence,  or 
the  want  thereof,  from  these  facts  rested  alone  with  and 
on  them,  and  they  should  be  permitted  to  decide  the  ques- 
tion as  to  defendant's  want  of  care.    There  is  BotYiiDg  in 
the  evidence  to  show  that  the  switchmen  -were  ^^^^^  *'^^- 
direction  of  eitJier  the  engineer  or  firema^^j,       \K  ^o^i  ^^^ 
if  tliere  was  negligence  (a  question  for  tV.  '    l^^^^^ > "^^^^^ 
negligence  was  it?    Most  certainly  that   ^^  *  ^  ^^^^^^^tj 
company.     If  that  is  true,  the  release  of     ^  V    e*^^'^*^^^^ 
the  jury  would  furnish  no  just  gi-ouncl        \:\\*^    n^^^^  *^ 
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the  employer.     Was  it  negligence  to  order  the  man  to 
work  alone  upon  those  switches  and  tracks  under  the 
conditions  as  they  then  existed?    It  was  for  the  jury  to 
say,  considering  all  circumstances  and  conditions  shown. 
There  were  other  employees  on  and  about  those  track 
yards  who  knew  of  Zitnik's  presence  on  the  tracks;  yet 
no  precaution  was  taken  for  his  safety.    True,  the  evi- 
dence is  that  the  engine  bell  was  kept  ringing,  but  it  is 
also  shown  that  at  the  same  time  a  train  of  cars  was 
passing  on  a  nearby  track,  and,  considering  the  cold  and 
high  wind,  the  jury  were  justified  in  concluding  that 
Zitnik  did  not  hear  or  see  the  approaching  engine  before 
it  ran  him  down.    As  shown  by  the  testimony  of  the  fore- 
man of  the  gang  of  men  with  which  Zitnik  was  connected, 
it  was  his  custom  and  duty  to  warn  the  men  of  approach* 
ing  cars.     True,  Zitnik  had  been  sent  out  alone  to  the 
work  on  the  tracks,  but,  under  the  circumstances,  in- 
cluding this  custom  of  the  foreman,  it  was  the  province 
of  the  jiiiy  to  consider  this,  as  well  as  all  conditions 
shown  to  have  existed  at  the  time,  and  arrive  at  their 
verdict  upon  the  facts  presented  by  the  evidence.     The 
court  may   be  of  the  opinion  that  the  uncontroverted 
facts  are  insufficient  to  sustain  an  inference  of  negligence, 
but  the  jury,  being  equally  conscientious,  may  conclude 
that  such  an  inference  properly  arises;  the  case  being 
one  where  fair-minded  men  might  arrive  at  different  con- 
clusions.    In  such  case  the  whole  matter  rests  with  the 
jury.    I  do  not  say  that  the  evidence  in  this  case  proves 
negligence  on  the  part  of  defendant,  for  it  is  not  the 
province  of  any  member  of  the  court  to  decide  that  ques- 
tion.   It  must  (should)  be  left  for  the  determination  of 
the  jury,  and  upon  which  the  court  should  keep  silent 
Does  the  evidence  tend  to  prove  that  there  was  negli- 
gence in  running  the  engine  as  it  was  run  without  any 
safeguard  whatever?     If  so,  the  matter  does  not  rest 
with  the  court.    In  2  Thompson,  Law  of  Trials,  sec.  1665, 
it  is  said:     "The  case  must  also  go  to  the  jury  where, 
although  the  facts  are  not  controverted,  fair-minded  men 
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might  differ  as  to  whether  the  inference  of  negligence 
should  be  drawn  from  them."  This  is  elementary.  Raih 
road  Co.  v.  Stout,  17  Wall.  (U.  8.)  657;  Atchison  d  N. 
R.  Co.  V.  Bailey,  11  Neb.  332.  And  the  rule  haB  been 
recognized  and  followed  by  this  court  ever  since  the  de- 
cision of  those  cases.  If  the  verdicts  of  juries  in  such 
causes  are  to  be  set  aside  under  circumstances  like  those 
presented  in  this  case,  and  the  burden  assumed  by  the 
courts,  the  jury  arm  of  our  jurisprudence  may  as  well 
be  dispensed  with,  as  our  much  vaunted  "trial  by  jury'' 
would  be  nothing  more  nor  less  than  "a  fraud,  a  delusion, 
and  a  snare." 

Pawcbtt,  J.,  concurs  in  the  above  dissent 


Elbert  J.  Latta,  appellee,  v.  Button  Land  Ck)MPANT 

BT  AL.,  APPELLANTS. 
Filed  June  22,  1912.    No.  16,711. 

1.  Vendor  and  Purchaser:  False  Repbesentations:  Rescission.  When, 

in  order  to  Induce  a  purchase  of  land,  representations  are  made  of 
material  facts,  and  to  ascertain  their  truth  or  falsity  would  re- 
quire investigation,  the  party  to  whom  they  are  made  may  place 
reliance  upon  them,  and  if  deceived  may  be  allowed  to  rescind 
the  contract  by  a  court  of  equity. 

2.  Evidence  examined  and  held  to  support  a  decree  of  rescission. 

Ai^PEAL  from  the  district   court  for  Adams  county: 
Harry  S.  Dungan,  Judge.    Affirmed. 

« 

Flansburg  d  Williams,  for  appellanta 

Charles  A.  Rohhins  and  John  0.  Stevens,  contra. 

Lbtton,  J. 

This  is  an  action  to  rescind  a  contract  for  the  exchange 
47 
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of  certain  real  estate  in  Costilla  county,  Colorado,  for 
real  estate  in  Adams  county,  Nebraska,  and  certain  notes 
and  evidences  of  indebtedness.  The  defendant  the  But- 
ton Land  Company  is  a  corporation,  Albert  L.  Button 
and  Byron  G.  Button  are  officers  of  the  corporation,  and 
Elmer  C.  Hammond  is  a  brother-in-law  of  the  Buttons 
and  an  employee  of  the  corporation.  H.  E.  Gibson,  from 
whom  the  title  to  the  Colorado  lands  was  conveyed  to 
the  plaintiffs,  is  a  sister  of  Albert  L.  Button  and  Bjron 
G.  Button.  The  plaintiff  Elbert  J.  Latta  is  a  practicing 
physician,  residing  with  his  wife,  M.  Blanche  Latta,  at 
Kenesaw,  Nebraska.  The  principal  place  of  business  of 
the  Button  Land  Company  is  in  Lincoln.  At  the  time  of 
this  transaction  it  had  local  agents  scattered  over  Ne- 
braska, wlio  drew  the  attention  of  prospective  purchas- 
ers in  their  locality  to  the  lands  which  the  company  had 
for  sale,  and  who  aided  in  gathering  them  into  excur- 
sion parties  at  stated  intervals.  One  of  these  agents  was 
J.  L.  Templeton,  a  nephew  by  marriage  of  Dr.  Latta,  and 
in  Dr.  Latta's  employ. 

Dr.  Latta,  in  the  spring  of  1908,  desired  to  dispose  of 
his  Kenesaw  property,  and  was  induced  by  Templeton  to 
go  with  him  to  the  San  Luis  Valley,  in  Colorado,  on  a 
land  selling  excursion  conducted  by  the  Buttons.  The 
party  of  about  25  or  30  persons  occupied  a  sleeping  car 
chartered  by  the  land  company.  They  reached  Denver 
the  next  day,  and  spent  the  day  in  that  city.  The  next 
morning  they  arrived  at  Alamosa,  and  went  by  train  from 
there  to  Monte  Vista,  wliere  they  were  met  with  car- 
riages wliich  the  Buttons  had  in  waiting.  They  were 
then  driven  some  30  or  40  miles  over  the  country  north 
and  east  of  Monte  Vista,  stopping  at  the  town  of  Center 
for  lunch.  Tliis  part  of  the  valley  is  thickly  settled  and 
is  in  a  high  state  of  cultivation.  The  party  returned  to 
Monte  Vista,  where  tliey  took  a  train  to  Alamosa,  and 
remained  at  a  hotel  there  over  night.  The  Button  Land 
Company  maintained  an  office  in  this  hotel,  in  which  was 
a  display  of  agricultural  products  raised  in  the  vicinity 
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of  Mosca,  a  little  town  north  of  Alamosa,  near  which  lay 
the  land  which  the  land  company  wa^s  selling.  In  the 
morning  A.  L.  Button  called  the  party  into  the  ofSce  and 
gave  each  one  a  slip  of  paper  with  each  piece  of  land  to 
be  shown  numbered  consecutively,  so  that  when  a  place 
was  reached  the  nnmber  woijld  be  mentioned  and  the  land 
seeker  coaM  make  such  notes  as  be  desired.  Aatomobilet; 
were  provided  and  they  were  taken  to  see  the  listed 
lands.  Their  route  took  them  to  a  point  north  and  east 
of  Moscn,  thence  westward  to  a  point  northwest  of  the 
town,  and  they  returned  to  Alamosa  without  going  into 
Mosca,  though  they  could  see  a  mill  and  elevators  there. 
After  arriving  at  Alamosa  a  written  contract  was  made 
for  the  purchase  of  320  acres  of  land,  to  be  paid  for  by 
the  conveyance  of  plaintiff's  Kenesaw  property  and  the 
transfer  of  certain  specified  promissory  notes,  which  is 
the  contract  now  sought  to  be  rescinded  on  account  of 
statements  and  representations  which,  it  is  claimed,  were 
fraudulently  made  by  Hammond  and  Button  in  order  to 
induce  the  plaintiff  to  buy  the  lands,  and  upon  which  he 
relied  in  entering  into  the  agreement.  It  is  alleged,  in 
substance,  that  these  representations  were  that  the  actual 
selling  price  of  the  lands  shown  near  Monte  Vista, 
which  were  irrigated  and  under  cultivation,  was  at  that 
time  $100  an  acre  and  upwards,  and  that  a  piece  which 
was  pointed  out  had  actually  changed  hands  at  $250  an 
acre;  that  it  was  further  represented  that  the  land  near 
Mosca  waa  of  the  same  kind  and  character  and  fully  as 
valuable  for  farming  purposes  as  the  laud  near  Monte 
Vista,  and  was  reasonably  worth  more  than  $35  an  acre; 
that  the  defendants  had  no  interest  in  the  land,  except  a 
commission  for  procuring  a  purchaser;  that  the  Buttons 
themselves  owned  a  large  amount  of  land  in  Costilla 
county,  and  were  holding  the  land  for  a  price  of  $100  an 
acre;  that  the  lands  were  not  settled  and  cultivated,  be- 
cause the  same  had  been  involved  in  litigation  for  a 
number  of  years,  and  for  no  other  reason;  and  that  a 
aufflcieiit  water  right  was  attached  to  and  appurtenant  to 
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the  land,  and  would  pass  to  the  party  on  deed  of  convey 
ance,  and  that  plenty  of  water  for  irrigation  would  be 
furnished  under  said  water  right. 

Tlie  plaintifif  alleges  that  all  of  these  allegations  and 
represcaitations  were  false  and  untrue.  He  further  al- 
h^ges  that  the  legal  title  to  the  lands  appeared  to  be  in 
one  TI.  E.  Gibson,  but  that  it  really  belonged  to  the  But- 
tons, and  tliat  they  received  not  less  than  f25  an  acre 
profit  on  the  sale;  that  the  title  was  taken  in  the  name  of 
(ribson  to  deceive  and  defraud  purchasers;  that  plaintiff 
stated  to  the  Buttons  that  he  relied  upon  their  judgment 
and  exjjcjience  and  knowledge  in  selecting  the  land,  and 
not  upon  his  personal  knowledge  or  opinion  or  examina- 
tion, and  tliat  it  was  represented  to  him  by. them  that  he 
could  rely  upon  their  knowledge  and  on  their  fairness, 
honesty  an<l  advice  in  purchasing  the  land.  The  answer 
contains  objections  to  jurisdiction,  a  general  denial,  and 
a  pbui  of  ratification,  and  estoppel.  The  court  found  for 
plaintiff,  and  defendants  appeal. 

In  Autrust,  190S,  the  maker  of  one  of  the  notes  trans- 
((^Ted  (l(»])osited  the  money  to  pay  it  in  a  bank  at  Kene- 
saw  to  await  the  delivery  of  the  note.  Dr.  Latta,  having 
become  dissatisfied,  directed  the  bank  to  retain  the  money 
and  not  to  pay  it  over  to  the  land  company.  On  Sep- 
tember 28,  19()S,  about  10  or  12  days  before  the  filing  of 
tlie  petition  in  this  case,  Byron  G.  Button  went  to  Kene- 
saw  to  see  about  this  collection.  Plaintiff  told  him  that 
he  paid  too  much  for  tlie  land,  that  it  was  not  as  rep- 
resented, and  tliat  defendants  had  agreed  to  give  him 
water,  but  had  failed  to  do  so.  Button  then  delivered  to 
liim  two  shares  of  stock  in  the  Farmers  Union  Ditch 
Com])any,  and  plaintiff  authorized  the  bank  to  pay  the 
money  on  the  note.  At  that  time  Dr.  Latta  also  asked 
Button  to  sell  the  land  for  him,  and  listed  it  for  sale  with 
the  land  company  as  his  agent  at  the  price  of  |40  an  acre. 
A  number  of  tlie  notes  which  had  been  transferred  to  the 
defendants  were  sent  to  the  Exchange  Bank  of  Kenesaw 
for  collection.     October  10,  lOOS,  this  action  was  begun 
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to  p^cind  the  contract,  to  enjoin  the  bank  from  trans- 
ferring, returning  or  in  any  manner  disposing  of  the 
notes  in  its  hands,  and  to  quiet  the  title  to  the  Kenesaw 
real  estate  in  the  plaintiff. 

1.  The  jurisdiction  of  the  district  court  for  Adams 
county  is  assailed  on  the  ground  that  the  Kenesaw  bank 
is  not  a  necessary  party  to  the  suit  As  to  this  point,  we 
think  it  cfear  that  that  conrt  had  jurisdiction."  The  ac- 
tion was  not  only  for  the  rescission  of  the  contract,  but 
to  impound  the  negotiable  securities  which  were  in  the 
bands  of  the  Kenesaw  bank  for  collection,  and  to  prevent 
them  reaching  the  hands  of  innocent  purchasers,  and  to 
quiet  the  title  to  the  Kenesaw  real  estate.  These  objects 
were  properly  embraced  within  the  scope  of  the  action 
and  were  necessary  in  order  to  give  complete  and  ade- 
quate relief.  The  bank  was  a  proper  and  necessary  party, 
and  the  summons  was  properly  served  in  Lancaster- 
county  against  the  other  defendants.  The  cases  cited  by 
the  defendants  are  not  applicable  under  these  conditions. 

2.  Defendants  next  complain  that  the  evidence  is  in- 
sufncient  to  sustain  the  decree.  It  is  impossible  within 
the  limits  of  this  opinion  to  set  forth  the  testimony  in  the 
record,  much  of  which  is  irrelevant.  We  are  not  inclined 
to  place  much  stress  upon  the  claim  that  there  was  a 
fiduciary  relation  existing  t>etween  the  parties  by  reason 
of  the  conversation  had  between  Dr.  Latta  and  A.  L. 
Button  on  the  train.  Nor  do  we  place  much  weight  upon 
the  contention  that  the  plaintiff,  or  the  other  members  of 
the  party,  was  prevented  by  undue  means  from  making 
independent  investigations  as  to  the  quality  and  value 
of  the  lands.  This  must  be  qualified,  however,  by  saying 
that  the  short  time  which  the  party  spent  in  the  valley 
and  the  manner  m  which  they  were  kept  upon  the  move 
might  of  itself  suggest  to  a  prudent  and  cautious  person 
that  perhaps  there  was  some  ulterior  object  in  making 
such  a  hurried  trip.  There  are  other  facts  which  in  our 
opinion  justify  the  conclusion  of  the  district  court.  It 
appears  that  farming  operations  upon  the  lands  in  the 
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neighborhood  of  Mosca  had  been  for  the  most  part  aban- 
doned after  having  been  carried  on  snccessfnllj  for  about 
10  years.  The  reason  for  this  being  that  water  from 
irrigated  lands  at  a  higher  level  percolated  through  tie 
soil  and  raised  the  level  of  the  water  table  in  that  vicinity 
from  a  depth  of  15  feet  to  a  depth  of  only  4  or  5  feet.  In 
its  passage  through  the  soil  the, water  became  saturated 
with  alkaline  matter,  and  by  capillary  attraction  the 
water  holding  this  matter  in  solution  wsl&  drawn  to  the 
surface  of  the  ground  and  there  evaporated,  leaving  a 
white  alkaline  substance  on  the  surface.  It  is  shown 
that  this  condition  may  perhaps  be  remedied  by  tile 
drainage,  but  that  this  is  really  largely  a  matter  of  ex- 
periment, and  would  cost  about  |7  an  acre.  When  the 
party  reached  the  valley,  they  were  first  shown  beautiful 
fields  and  farms  near  Monte  Vista,  where  the  subsoil  was 
of  a  sandy  or  gravelly  nature.  It  was  represented  to 
them  that  this  land  was  worth  from  flOO  to  |250  an 
acre.  The  land  in  this  vicinity  is  somewhat  stony,  but 
plaintiff  was  told  that  the  land  which  he  would  be  shown 
next  day  was  of  a  better  quality,  and  not  so  rough  and 
stony.  As  a  matter  of  fact,  the  Monte  Vista  land  was 
being  held  at  from  $40  to  |75  an  acre  at  this  tima  After 
the  party  left  the  hotel  the  next  morning,  and  on  the  way 
to  the  Mosea  land,  plaintiff  noticed  that  the  farms  had 
been  abandoned,  and,  upon  inquiry,  was  told  that  the 
right  to  water  for  irrigation  had  been  in  litigation  be- 
tween the  United  States  and  Texas  or  Mexico^  that  the 
litigation  had  lasted  for  10  or  12  years,  and  had  just  ter- 
minated favorably  for  the  settlers,  and  that,  on  account 
of  tlie  uncertainty  of  procuring  water  and  the  trouble  of 
getting  it,  the  settlers  had  moved  away.  The  evidence 
shows  that,  while  there  had  been  some  litigation,  it  was 
not  as  represented,  but  was  of  the  nature  of  the  settle- 
ment of  priorities;  that  the  right  of  the  Farmers  Union 
Ditch  Company  to  the  water  was  not  seriously  in  dis- 
pute, and  that  the  litigation  had  never  operated  to  pre- 
vent farming  operations  in  this  vicinity.    The  difference 
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in  the  testimony  of  the  Buttons  and  that  of  the  Lattas 
with  respect  to  the  conversation  in  these  respects  is  very 
Blight.  On  the  one  hand,  the  plaintiff's  witnesses  say 
that  the  representations  were  made  direct  to  them  as 
matters  of  fact  in  order  to  induce  them  to  purchase,  while 
the  defendants'  witnesses  testify  that  the  party  was  re- 
peatedly infor;ned  that  the  Buttons  were  new  in  the  val- 
ley and  knew  nothing  about  irrigation,  that  they  had 
heard  that  the  lands  were  of  the  values  stated,  and  that 
they  had  been  informed  that  the  reason  the  people  had 
left  the  locality  was  on  account  of  litigation  and  uncer- 
tainty' about  their  water  rights.  It*  may  be  that  the  de- 
fendants* story  is  the  true  one.  The  district  court,  witli 
the  witnesses  before  it,  found  otherwise.  In  any  event, 
it  seems  clear  that,  even  if  the  statements  made  by  But- 
ton and  Hammond  were  qualified  by  them  as  being  only 
what  they  had  been  told  by  others,  they  effectually  con-' 
veyed  the  impression  to  the  purchaser  by  one  means  or 
another  that  these  statements  were  matters  of  fact.  Tliere 
is  no  dispute  but  that  conversation  of  the  general  tenor 
testified  to  by  th^  plaintiff's  witnesses  took  place.  Even 
if  we  disregard  many  of  the  other  matters,  the  false  value 
placed  upon  the  irrigated  lands  near  Monte  Vista,  which 
was  evidently  done  to  enhance  in  the  purchasers'  mind 
the  value  of  the  land  they  were  to  see  next  day;  the 
plausible  reason  advanced  for  the  abandonment  of  the 
farms  near  Mosca,  which  though  having  a  substratum  of 
truth  was  practically  false;  the  false  statements  as  to 
the  value  of  adjoining  lands;  and  the  fact  that  the  But- 
tons were  not,  as  represented,  selling  the  lands  of  otIier.s 
upon  commission,  but  were  in  reality  selling  their  own 
land,  furnished  sufficient  basis  for  the  decree,  under  prin- 
ciples long  established  in  this  court. 

If  representations  are  made  of  material  facts,  and  to 
ascertain  their  truth  or  falsity  would  necessitate  an  in- 
vestigation, the  party  to  whom  they  are  made  may  place 
reliance  on  them.  Foley  v.  UoHry,  43  Neb.  133;  Olcott 
V.  Bolton,  50  Neb.  779;  Hamilton  Brown  Shoe  Co.  v. 
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MilUken,  62  Neb.  116;  Perry  v.  Rogers,  62  Neb.  898; 
Dimnell  v.  Watkins,  86  Neb.  740;  Brucker  v.  Kaim,  89 
Neb.  274.  On  the  whole  record,  we  are  satisfied  that 
plaintiff  was  deceived  and  misled  as  to  the  real  nature 
and  value  of  the  property,  that  if  the  true  facts  had  been 
disclosed  he  would  never  have  purchased  this  land,  and 
that  the  representations  made  were  false  and  fraudulent 
in  a  matter  exceedingly  material  to  the  transaction. 

3.  The  defense  of  ratification  we  think  is  not  supported 
by  the  evidence.  Dr.  Latta  testifies  that  at  the  time  he 
listed  the  land  for  sale  with  the  defendants,  while  he 
was  dissatisfied,  he  was  not  iniformed  fully  as  to  all  the 
material  facts.  In  the  short  interval  between  this  time 
and  the  beginning  of  the  suit  he  learned  the  truth,  and 
at  once  began  this  action.  Defendants  were  placed  in 
no  worse  position  by  the  delay. 

In  our  opinion,  the  evidence  sustains  the  findings  and 
decree  of  the  district  court,  and  it  is,  therefore, 

Affirmed. 


State,  ex  rbl.  Grant  G.  Martin,  Attorney  General^ 

RELATOR,  V.  JOHN  J.   RYAN  BT  AL.,  RESPONDENTS. 

Filed  Juite  22,  1912.    No.  17,363. 

Municipal  Corporations:  Officers:  Act  Extendiiyg  Term:  Coxsti- 
TUTiONALiTY.  The  legislation  of  1911,  amending  the  charter  <rf 
South  Omaha  by  providing  that  the  general  city  election  shall  be 
held  on  the  first  Tuesday  in  May,  1913,  and  that  elective  city 
officers  shall  retain  their  offices  until  that  time,  is  not  unconstitu- 
tional as  a  legislative  appointment  of  the  present  incumbents  for 
another  year  or  as  being  an  enactment  for  the  sole  purpose  of 
extending  their  term  of  office. 

Original  application  in  quo  warranto  to  oust  respond- 
ents from  the  office  of  fire  and  police  commissioner  of  the 
city  of  South  Omaha.  Objection  to  jurisdiction.  Objec- 
tion overruled. 
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Orant  G.  Martin^  Attorney  General,  and  George  W. 
AyreSy  for  relator. 

H.  B.  Fleharty  and  Smyth,  Smith  &  Schall,  contra. 

BOSB;  J. 

Respondents  are  fire  and  police  commissioners  of  South 
Omaha,  and  this  is  an  action  in  the  nature  of  quo  war- 
ranto,  brought  originally  in  this  court,  to  remove  them 
from  oflSce  under  the  statutory  provision  that  such  offi- 
cers may  be  removed  for  wilful  failure  to  enforce  any 
law  which  it  is  made  their  duty  to  enforce.  Comp.  St. 
1911,  ch.  71,  sec.  la. 

Jurisdiction  to  oust  them  is  now  challenged  on  the 
ground  that  the  term  of  office  to  which  the  charges  of 
dereliction  of  duty  apply  has  expired.  They  insist  that 
tlie  information  refers  alone  to  failure  to  enforce  the 
law  during  the  term  which  expired  April  2,  1912;  that 
under  the  charges  made  the  statutory  power  of  removal 
did  not  extend  beyond  that  date;  that  the  remedy  was 
limited  to  removal  for  the  remainder  of  that  term;  that 
they  cannot  be  removed,  since  the  term  has  expired ;  that 
they  have  been  elected  for  another  term  which  they  are 
now  serving;  that,  there  being  no  authority  to  remove 
them  during  the  present  term,*  the  action  should  be  dis- 
missed. 

Is  the  assertion  that  respondents  are  serving  a  new 
term  well  founded?  On  the  first  Tuesday  in  April,  1910.. 
they  were  elected  for  the  term  of  two  years.  In  1911  the 
legislature  amended  the  charter  of  South  Omaha  by  pro- 
viding that  the  general  city  election  shall  be  held  on  the 
first  Tuesday  in  May,  1913,  and  that  the  elective  city 
officers  shall  retain  their  offices  until  that  time.  Comp. 
St.  1911,  ch.  13,  art.  II,  sees.  13-16;  laws  1911,  ch.  12. 
Respondents  assert  that  the  amendment  was  unconstitu- 
tional, and  that  they  were  elected  in  1912  under  the  char- 
ter as  it  existed  prior  to  the  amendment  postponing  the 
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city  election  until  1913.  If  the  amendment  is  valid, 
however,  there  was  no  legal  city  election  in  1912,  and 
they  are  still  holding  office  under  their  election  in  1910, 
and  in  that  event  their  term  has  not  yet  expired. 

To  sustain  the  contention  that  the  statute  extending 
the  term  of  office  another  year  is  void,  respondents  rely 
on  State  v.  Plasters,  74  Neb.  652.  The  rule  of  law  an- 
nounced in  that  case  w^as  stated  in  this  form :  "The  leg- 
islature cannot  appoint  county  officers, 'nor  by  an  act 
solely  for  that  purpose  extend  the  terms  of  such  officers." 
A  casual  examination  of  the  amendment  of  1911  will  show 
that  in  passing  it  the  legislature  made  no  attempt  what- 
ever to  appoint  city  officers,  and  that  the  sole  purpose  of 
the  act  was  not  to  extend  their  official  term.  The  extend- 
ing of  the  term  was  merely  incidental  to  a  long  enactment 
containing  important  legislation  relating  to  municipal 
affairs  over  which  the  lawmakers  had  unquestioned  legis- 
lative power.  The  authority  of  the  legislature  to  lengthen 
the  term,  where  the  office  is  not  created  by  the  constitu- 
tion, is  recognized  in  the  case  cited,  wherein  it  is  said: 
"The  office  is  not  mentioned  in  the  constitution.  It  is  a 
creature  of  the  statute,  and  there  can,  of  course,  be  no 
doubt  that  the  power  that  created  the  office  may  abolish 
it,  or  may  cliange  it,  including  the  lengthening  of  the 
term  of  tlie  office  itself."  It  is  a  mistake  to  assume  that 
the  legislature,  by  changing  the  date  for  holding  the  elec- 
tion and  by  providing  that  the  present  incumbents  shall 
hold  their  offices  until  tliey  can  be  filled  a  year  later  under 
the  new  law,  appointed  respondents.  Respondents  hold 
their  commissions  from  the  people  by  whom  they  were 
elected.  Strictly  speaking,  they  were  not  elected  for  two 
years  only,  but  for  two  years  and  until  their  successors 
are  elected  and  qualified.  When  respondents  were  elected 
in  1910,  their  term  of  office,  as  fixed  by  the  city  charter, 
was  subject  to  the  following  provisions  of  the  general 
election  laws:  "Every  officer  elected  or  appointed  for  a 
fixed  terra  shall  hold  office  until  his  successor  is  elected, 
or  appointed  and  qualified,  unless  the  statute  under  which 
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he  is  elected  or  appointed  expressly  declares  the  con- 
trary/' Comp.  St.  1911,  ch.  26,  sec.  104.  The  charter  of 
South  Omaha  and  the  general  election  law  in  force  in 
1910  having  made  respondents'  term  of  office,  not  two 
years,  but  two  years  and  until  their  successors  are  elected 
and  qualified,  they  were  not  appointed  by  the  legislature 
to  serve  a  year  in  addition  to  their  regular  term,  but  are 
now  serving  part  of  the  term  for  which  they  were  elected 
in  1910.  It  seems  clear  that  the  rule  announced  in  State 
V.  Plasters,  74  Neb.  652,  does  not  control  the  question 
here  presented,  and  that  the  attack  made  on  the  validity 
of  the  amendment  of  1911  is  unfounded.  The  objection 
to  jurisdiction  is  therefore 

Overruled. 


Orey  d.  Bell  et  al.,  appellees,  v.  Christiana  Ding- 
well  ET  AL.,  APPELLANTS. 

FiLBD  JXJKE  22, 1912.    No.  17,082. 

1.  Courts:    Countt  Oouvrs:     Ji'risdiction.     Controyersies   involTlng 

title  to  and  ownership  of  real  estate  are  not  within  the  Jurisdic- 
tion ot  county  courts. 

2.  Equity:  Jubisdictioit.    'It  Is  a  well-settled  principle  of  equity  Juris- 

prudence that  where  a  court  qt  equity  has  obtained  Jurisdiction  of 
a  cause  for  any  purpose  it  will  retain  it  for  all,  and  will  proceed 
to  a  final  determination  of  the  case,  adjudicate  all  matters  in 
issue,  and  thus  avoid  unnecessary  litigation."  Buchanan  v, 
Qriggs,  20  Neb.  165. 

8. :   TiTLK  TO  LAin):   AccoiWTrNro.    One  out  of  possession  of  real 

estate,  the  title  to  his  undivided  portion  of  which  has  been  fraud- 
ulently obtained  by  the  one  in  possession,  may  Join  with  his 
suit  In  equity  for  a  recovery  of  his  title  a  demand  for  an  account- 
ing as  to  the  rents  and  profits  and  for  a  partition  of  the  land. 

4.  Limitation  of  Actions:  Fraud.  The  pleadings  and  evidence  ex- 
amined and  set  out  in  the  opinion.  Held,  That  this  case  is  con- 
trolled by  the  limitations  of  section  12  of  the  code. 

6.  CKiaxdian  and  Ward:  Axjthobitt  of  Guabdian:    Bobbowsd  Moinnr: 


700      .  isEBKASKA  KEPOKTS.  [You.  'Jl 


Bell  V.  Dingwell. 


Lien.  A  guardian  is  without  authority  to  borrow  money  upon  his 
ward's  real  estate  without  an  order  from  a  court  of  competent 
Jurisdiction.  If  he  does  so,  it  will  be  held  to  be  his  personal 
debt,  and,  if  he  be  an  owner  of  an  undivided  interest  in  such  real 
estate,  the  debt  will  be  treated,  as  between  him  and  his  ward,  as 
a  lien  upon  his  undivided  interest  only. 

6.  Mortgages:   Lien.    The  mortgage  set  out  in  the  opinion  hcJd  prop- 

erly charged  to  the  undivided  interest  of  the  defendant  Christiana 
Dingwell  in  the  land  in  controversy. 

7.  Evidence:   Laws  of  Other  States:    ADMissiBn.iTY.    Where  the  trial 

court  admits  exhibits  purporting  to  be  the  laws  of  another  state, 
the  question  as  to  whether  or  not  a  sufficient  foundation  had  beea 
laid  for  their  admission  will  not  be  inquired  into  where  it  appears 
that  the  opposite  party  has  himself  alleged  the  facts  to  be  the 
same  as  shown  by  such  exhibits. 

8.  Parent    and    Child:     Support    of    Child:     Accounttno:      Review. 

Where  minor  children  are  taken  into  the  family  of  their  mother 
and  step- father,  and  they  all  thereafter  reside  together  as  one 
family  during  the  minority  of  such  children,  each  rendering  to 
the  other  such  support,  care,  education,  obedience,  and  service  as 
is  usual  with  families  of  their  class,  without  any  agreement  as  to 
compensation  from  either  to  the  other,  and  during  such  time  the 
family  is  residing  upon  80  acres  of  land  belonging  to  the  mother 
and  children  jointly,  a  judgment,  refusing  compensation  to  the 
parents  for  support,  care  and  education  of  the  children,  and  deny- 
ing to  the  latter  a  recovery  for  rents  and  profits  of  the  property, 
during  such  period  of  time,  will  be  sustained  on  appeaL 

9.  Homestead:    Rights  of  Infants.    Where  a  widow,  whose  husband 

died  intestate  while  a  resident  of  a  foreign  state,  removes  from 
such  state  to  this  state,  remarries  here,  is  then  appointed  guard- 
ian of  the  minor  children  of  herself  and  such  decedent,  and  ap- 
plies to  the  court  of  the  foreign  state  for  leave  to  exchange  land 
situate  therein,  which  under  the  laws  of  that  state  belongs  to  such 
widow  and  minor  children  jointly,  for  land  in  this  state,  and, 
upon  obtaining  leave  so  to  do,  fraudulently,  and  in  violation  of 
the  terms  of  the  order  of  the  court,  takes  title  to  such  land  in 
her  own  name,  to  the  exclusion  of  such  children,  and  then  moves 
upon  the  land,  so  acquired,  with  her  second  husband,  she  does 
not  thereby  obtain  the  right  to  hold  the  same  as  a  homestead  as 
against  such  children. 

Appeal   from  the  district  court   for  Pawnee  county: 
John  B.  Kapeu,  Judge.    Affirvwd  as  modifiecL 
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John  C.  Dort,  for  appellants. 

William  M.  Jackson  and  Story  rf  Story,  contra. 

Pawcett,  J. 

Defendant  Christiana  Dingwell  is  the  mother  of  plain- 
tiffs; defendant  John  Dingwell  being  her  second  hus- 
band. Her  former  husband,  and  father  of  the  plaintiffs, 
Robert  Bell,  a  resident  of  the  state  of  Iowa,  died  De- 
cember 5,  1885,  leaving  defendant  Christiana  and  the 
plaintiffs  as  his  only  heirs  at  law.  At  the  time  of  Ms 
death  he  owned  80  acres  of  land  in  Taylor  county,  Iowa, 
and  some  property  in  the  town  of  Clearfield,  in  that 
county.  The  children  were  then  aged  three,  six,  and 
eight,  respectively.  In  1887  defendant  Christiana  was 
married  to  her  codefendant.  In  December,  1889,  she  was 
appointed  by  tlie  county  court  of  Pawnee  county  as 
guardian  of  the  plaintiffs,  and  duly  qualified  as  such. 
On  February  15,  1890,  she  was  duly  apiK)inted  foreign 
guardian  of  plaintiffs  by  the  district  court  for  Taylor 
county,  Iowa.  Previous  to  her  marriage  with  lier  co- 
defendant,  she  had  moved  with  the  plaintiffs  to  Pawnee 
county,  in  this  state.  Upon  her  appointment  as  guard- 
ian by  the  district  court  in  Iowa,  she  filed  in  that  court 
her  petition,  in  which  she  alleged  that  slie  was  the  owner 
of  an  undivided  one-tliird,  and  the  minor  children,  plain- 
tiffs herein,  were  tl>e  owners  of  an  undivided  two-ninths, 
each,  in  the  real  estate  in  that  county;  that  the  farm 
land  was  wortli  ?2,200,  subject  to  a  mortgage  for  |700, 
fSOO  of  which  was  then  due  and  unpaid;  tliat  neither  she 
nor  the  minor  children  had  any  means  w-ith  wliich 
to  pay  the  mortgage;  that  the  property  in  Clearfield 
was  worth  ?6fl0;  that  petitioner  was  permanently  located 
in  Pawnee  county,  Nebraska,  was  the  mofiier  of  said 
minors,  and  that  they  resided  witli  her;  that  Jacob  Wade 
was  the  owner  nf  the  nortlipast  quarter  of  tlie  northeast 
(l«arter  of  section  35,  and  the  nortliwest  quarter  of  tlie 
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northwest  quarter  of  section  36,  township  2,  range  10,  in 
Pawnee  county,  Nebraska,  which  was  worth  about  |2,000 ; 
that  Wade  wanted  to  move  to  Taylor  county,  Iowa,  and 
wanted  to  exchange  his  80  acres  in  Pawnee  county  for  the 
80  acres  belonging  to  the  minors  and  herself  in  Taylor 
county,  and  would  pay  |200  difference  in  value,  the  mort- 
gage upon  the  Taylor  county  land  to  be  paid  off;  "that 
such  a  trade  would  be  of  great  benefit  to  the  minors  and 
herself,  as  they  could  live  upon  it  and  save  expenses  of 
agent,"  etc.;  and  prayed  for  an  order  of  the  court  per- 
mitting her  to  sell  the  town  property  in  Clearfield  and 
to  apply  the  proceeds  on  the  mortgage  upon  the  farm; 
that  she  be  permitted  to  convey  to  Wade  the  shares  of  the 
minors,  together  with  her  own  share,  and  to  receive  from 
him  the  §5200  to  apply  on  the  mortgage  on  the  Taylor 
county  land,  and  also  receive  from  him  a  warranty  deed 
conveying  the  Pawnee  county  land  to  herself  and  said 
minors  jointly,  naming  the  respective  shares  of  each. 
Upon  a  hearing  of  this  petition  after  due  and  legal  notice 
had  been  given  to  all  parties  interested,  the  court  entered 
a  decree  as  prayed  in  the  petition,  in  which  it  was  ex- 
pressly provided  that  the  petitioner  should  take  from 
Wade  a  warranty  deed  conveying  to  her  and  said  minor 
heirs  jointly,  naming  the  respective  shares  of  each,  tlie 
Pawnee  county  land.  In  accordance  with  i;his  decree  of 
the  Taylor  county  court,  defendant  Christiana,  for,  her- 
self and  as  guardian  for  the  minors,  executed  to  Wade  a 
deed  to  the  Taylor  county  land,  but  instead  of  taking  a 
deed  of  the  Pawnee  county  land  to  herself  and  the  plain- 
tiffs jointly,  as  directed  by  the  Iowa  court,  she  took  the 
same  in  lior  own  name  individually.  She  received  the 
1200  "boot  money"  from  Wade,  and  sold  the  Clearfield, 
Iowa,  property  for  |400.  The  mortgage  upon  the  Iowa 
land,  when  paid,  amounted,  as  found  by  the  court,  to 
?800^  wliich,  as  will  be  seen,  was  f200  more  than  the 
aggregate  of  the  money  received  by  her  from  Wade  and 
the  sale  of  the  Cloarfiold  property.  For  this  excess  of 
$200,  tt)gother  with  interest,  tlie  district  court  upon  tlie 
hoaring  of  this  case  gave  her  credit. 
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the  parties,  to  be  a  first  lien  upon  the  share  of  defendant 
Christiana;  tliat  the  land  be  partitioned  according  to  the 
respective  rights  of  tlie  parties,  or,  if  the  same  cannot  be 
e(|uitably  divided,  that  it  be  sold  and  the  proceeds  di- 
vided according  to  the  rights  of  the  parties,  and  that 
plaintiffs  have  judgment  against  the  defendants  for  the 
sum  of  §2,2G6  w  ith  interest,  as  their  share  of  the  rents 
and  profits,  and  the  same  be  adjudged  a  lien  upon  the  in- 
terest of  Christiana  in  said  lands;  and  for  general  equi- 
table relief. 

Defendants  filed  objections  to  the  jurisdiction,  of  the 
court  on  the  ground  that  defendant  Christiana  is  guard- 
ian of  the  plaintiffs;  that  she  has  made  no  final  report  as 
such ;  that  she  has  not  been  discharged,  and  that  the 
guardianship  matters  are  still  unsettled;  and  also  filed  a^ 
general  demurrer  to  the  petition.  The  objections  and 
demurrer  were  all  overruled,  and  defendants  answered, 
first,  that  the  court  had  no  jurisdiction  for  the  reasons 
set  out  in  their  objections  above  outlined;  second,  the 
statute  of  limitations.  The  answer  then  admits  the  filing 
of  the  petition  in  the  court  in  Taylor  county,  Iowa,  and 
the  entry  of  the  decree  by  that  court;  admits  the  relation- 
ship of  tlie  parties  to  this  suit;  admits  receiving  the  use 
and  benefit  of  the  Pawnee  county  land,  but  denies  the 
value  thereof  "being  anything  like  the  sum  alleged  by 
plaintiffs;"  admits  that  the  land  was  deeded  to  defend- 
ant Christiana  in  her  own  name;  denies  generally  all 
allegations  not  specifically  admitted;  alleges  that  while 
the  guardian's  action  was  pending  in  the  Iowa  court  the 
mortgagee  commenced  a  foreclosure  of  the  mortgage;  the 
borrowing  by  defendant  Christiana  from  her  husband 
and  codefendant  of  sundry  sums  of  money,  w^hich  sums, 
together  with  the  $400  received  from  the  sale  of  the 
Clearfield  property,  were  used  in  paying  debts  of  her 
former  husband;  that  there  was  no  money  or  property 
remaining  in  tlie  estate  of  her  former  husband,  after  pay- 
ing off  the  debts  and  the  judgment  in  foreclosure;  that 
defendant  Christiana  is  the  owner  of -the  land  in  contro 


dnring  their  minority;  that  the  said  care,  etc.,  was  fnr- 
nished  at  a  coBt  to  defendants  of  more  than  f  9,000 ;  denies 
owing  plaintiffs  any  sum  whatever ;  and  alleges  that  upon 
a  strict  accounting  plaintiffs  are  and  would  he  indebted 
to  the  defendants  in  the  sum  of  f9,000,  no  part  of  which 
has  been  paid.  The  prayer  is  that  they  be  allowed  to  go 
hence,  recover  their  costs,  and  "for  gach  further  and 
different  relief  as  may  be  just  and  equitable."  The  reply 
denies  all  allegations  in  the  answer,  except  that  defend- 
ant Christiana  has  never  made  an  accounting  as  guardian 
of  any  of  the  plaintiffs,  has  never  filed  any  report  as  snch 
guardian,  and  that  no  proceedings  have  ever  been  had  in 
the  conn^  court  since  her  appointment 

The  court  upon  a  hearing  found  generally  for  plain- 
tiffs, and  found  specially:  the  death  of  Robert  Bell;  the 
property  owned  by  him  at  the  time  of  his  death  and  the 
relatioi^ip  of  the  parties  as  above  outlined;  that,  under 
the  laws  of  Iowa  in  force  at  the  time  of  the  death  of 
Robert  Bell,  his  lands  descended  in  fee  simple,  one-third 
to  defendant  Christiana  and  two-thirds  to  the  tiiree  chil- 
dren jointly;  finds  the  ages  of  the  plaintiff;  that  the 
youngest  reached  his  majority  February  16,  1906;  that 
this  action  was  begun  February  IS,  1909;  the  marringe 
of  the  defendants;  the  appointmait  of  defendant  Chris- 
tiana as  guardian  in  the  two  courts  above  referred  to; 
tiiat  Christiana  made  application  to  make  the  exchange 
of  lands  and  obtained  an  order  therefor  and  executed 
sQCh  exchange,  as  above  set  out;  the  sale  of  the  Clear- 
field property  by  defendant;  that  the  mortgage  on  the 
Taylor  county  land  amounted,  with  interest  and  costs, 
to  1800;  the  receipt  by  defendant  Christiana  from  the 
48 


1 


706  NEBRASKA  REPORTS.  [Vol.  91 


Bell  T.  DingwelL 


sale  of  the  Clearfield  property  of  |400  and  from  Wade 
$200;  that  after  receiving  the  deed  to  the  Pawnee  conntr 
land  defendants  moved  npon  the  eame,  and  had  lived 
thereon  ever  since,  occupying  it  as  a  family  homestead; 
that  plaintiffs,  as  part  of  the  family,  lived  with  defend- 
ants for  many  years;  that  during  the  time  plaintiffs 
lived  at  defendants'  home  they  were  supported,  edu 
cated  and  cared  for  by  defendants  as  parents,  and 
during  said  time  plaintiffs  worked  for  and  were  governe<l 
by  defendants  as  their  own  children,  without  any  agree 
ment  concerning  payment  of  any  living  expenses  for 
I)laintiffs;  that  since  taking  possession  of  the  land 
defendants  have  made  valuable  improvements,  the  pres 
ent  worth  of  which  is  $1,750;  that  the  annual  rental  valD<' 
of  the  land,  exclusive  of  the  improvements,  from  1903  to 
1910,  was  $180  per  annum;  that  plaintiffs  were  each  en 
titled  to  recover  $40  per  annum  for  said  years,  with  inter 
08t  at  7  per  cent,  from  December  1  of  each  year,  as  th<* 
value  of  such  use  and  occupation  of  the  land,  from  the 
time  plaintiffs  ceased  to  be  supported  by  defendants; 
V^that,  after  deducting  the  sum  of  $200  and  interest  froDi 
these  amounts,  there  is  due  and  owing  to  each  of  plain 
tiffs  from  flefciulants  $239,39"  (the  $200  here  referred 
to  is  the  sum  wliich  defendant  Christiana  was  required 
to  furnish  to  complete  the  payment  of  the  mortgage 
upon  the  Taylor  county  land) ;  "that  neither  of  plain- 
tifTs  knew  until  within  four  years  before  the  commence 
ment  of  this  action  that  said  deed  named  Christiana 
Dingwell  as  sole  grantee,  instead  of  setting  out  the  rights 
of  all  plaintiffs,  nor  did  either  of  plaintiffs  discover  until 
within  four  years  before  beginning  this  action  that  they 
had  any  interests  in  the  land;"  that  defendants  executed 
the  mortgage  and  renewed  the  same  upon  the  dates  and 
for  the  amount  above  set  out;  that  the  same  is  now  a 
lien  upon  the  premises,  but  as  between  plaintiffs  and  de- 
fendants should  be  a  lien  only  upon  the  share  of  Chris- 
tinna;  that  Christiana  has  never  had  an  accounting  as 
giinrdinn,  nor  made  and  filed  any  report  of  her  doings  as 


} 


708  NEBRASKA  KEPOKTS.  [Vou91 


Bell  ▼.  DiBgwtl. 


does  not  require  serious  considepation.  The  county  court 
would  have  been  entirely  without  jurisdiction  to  deter- 
mine the  main  question  litigated  in  this  suit,  which  is 
the  title  to  and  interest  in  real  estate. 

It  is  further  urged  that  the  court  erred  in  awarding 
partition,  for  the  reason,  as  claimed,  that  this  is  an  action 
concerning  real  estate,  where  the  title  is  in  dispute;  that 
the  pleadings  show  this  to  be  true,  and  that  the  first  fact 
to  be  determined  is  that  of  ownership,  which  is  a  fact  to 
be  determined  by  a  jury,  and  under  the  law  cannot  be 
tried  out  in  an  action  in  equity  for  the  quieting  of  title 
and  tlie  partitioning  of  land  among  cotenants;  that  par- 
tition cannot  be  had  by  one  out  of  possession,  where  they 
have  no  title,  or  where  the  title  is  in  and  ownership 
claimed  by  another.  In  support  of  this  contention  they 
rely  upon  Seymour  v.  Ricketts,  21  Neb.  240,  and  Mo 
Murtry  v.  Keijner,  36  Neb.  522.  In  those  cases  the  parties 
asking  for  partition  claimed  to  have  the  legal  title;  and, 
the  parties  asking  for  partition  being  out  of  possession, 
we  held  that  they  could  not  obtain  such  relief  until  they 
had  first  obtained  possession  by  the  ordinary  proceedings 
at  law.  In  this  case  plaintiffs  expressly  alleged  that  they 
did  not  have  such  a  title,  but  that  defendants  fraudu- 
lently, as  we  shall  later  show,  possessed  the  entire  legal 
title.  They  therefore  were  not  in  a  condition  to  bring 
ejectment  nor  to  obtain  any  rights  in  any  sort  of  an  ac- 
tion at  law.  They  were  compelled  in  the  first  instance  to 
appeal  to  a  court  of  equity  to  invest  them  with  their 
actual  ownership  in  and  title  to  their  undivided  interests 
in  the  lands  in  controversy.  The  court  having  properly 
acquired  jurisdiction  for  that  purpose,  which  was  really 
the  main  and  controlling  question,  properly  retained  it 
for  all  purposes.  As  was  said  by  our  present  chief 
justice,  in  Buchanan  v.  Origgs^  20  Neb.  165:  "It  is  a 
well-settled  principle  of  equity  jurisprudence  that  where 
a  court  of  equity  has  obtained  jurisdiction  of  a  cause  for 
any  purpose  it  will  retain  it  for  all,  and  will  proceed  to 
a  final  determination  of  the  case,  adjudicate  all  matters 


sary  litigation,  in  order  to  do  so,  tiie  court  properly 
conaidered  and  disposed  of  tlie  question  of  title  and  owner- 
ship, the  value,  use  and  occupation  of  the  premises,  the 
liability  of  the  respective  parties  for  the  payment  of  the 
mortgage,  the  value  of  the  improvements,  and,  after  dis- 
posing of  all  of  those  questions,  proceded  to  award  parti- 
tion of  the  land  in  controvert. 

Another  defense  relied  upon  is  the  statute  of  limita- 
tions. Under  the  holdings  of  this  court  in  Kerr  v.  Mc- 
Creary,  84  Neh.  315,  and  Bank  of  Alma  v.  Hamilton.  85 
Neb.  441,  it  is  questionable  whether  the  defendants  are 
entitled  to  ui^e  this  defence,  for  the  reason  that,  by  ap- 
pearing and  asking  for  an  accounting  and  praying  for 
equitable  relief,  they  have  subjected  themselves  to  the 
equitable  powers  of  the  court  and  have  hound  themselves 
to  do  equity  on  their  part.  In  the  first  paragraph  of  the 
syllabus  in  the  latter  case  we  held:  "If  a  litigant  asks 
affirmative  equitable  relief,  he  will  be  required  to  do 
justice  himself  with  regard  to  any  equity  arising  out  of 
the  subject  matter  of  the  action  in  favor  of  his  adversary, 
and  the  statute  of  limitations  is  no  bar  to  the  imposition 
of  such  conditions."  In  addition  to  the  rule  there  an- 
nounced, we  think  the  district  court  was  right  in  holding, 
in  effect,  that  this  suit  is  governed  by  section  12  of  the 
code,  which  provides  that  an  action  for  relief  on  the 
ground  of  fraud  may  be  brought  within  four  years  after 
the  discoverey  of  the  fraud.  But  it  is  urged  by  defendants 
that  "the  petition  in  this  action  does  not  plead  or 
attempt  to  plead  any  fraud,  but  that  by  mistake  or 
inadvertence  appellant  Christiana  Dingwell   was  riiiined 
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-third  interest  of  the  de- 
)r  the  other  $200  as  here- 
money  that  it  was  neces- 
)lete  the  payment  of  the 
oy  other  dehts  or  liabili- 
iny  moneys  borrowed  by 
m  either  the  Iowa  court 
ioanty.    As  guardian  she 
was  entirely  without  authority  to  borrow  money  upon 
her  wards'  property  and  pay  debts  chargeable  against 
their'father's  estate  in  Iowa,  without  a  proper  order  from 
the  proper  court.     In  addition  to  this>  the  evidence  as  to 
the  expenditures  made  by  defendant  is  so  vague,  uncertain 
and  indefinite  as  to  be  incapable  of  ascertainment.     De- 
fendant having  placed  this  mortgage  upon  the  land  with- 
out anthority,  it  must  be  held  to  be  her  individual  loan, 
and  the  court  properly  charged  it  against  her  interest. 

It  is  next  insisted  that  the  court  erred  in  admitting 
certain  exhibits  offered  by  plaintiffs  "purporting  to  be 
the  laws  of  tlie  state  of  Iowa."  We  find  it  unnecessary 
to  inquire  into  this  question,  for  the  reason  that,  even  if 
the  exhibits  were  improperly  admitted,  they  simply  cor- 
roborate the  allegations  contained  in  defendanta"  peti- 
tion, which  she  filed  in  the  Iowa  court,  and  in  which  she 
set  out  the  interests  of  herself  and  her  children,  ajs  the 
heirs  of  Robert  Rell,  deceased. 

It  is  next  contended  that  the  court  erred  in  declining 
to  make  any  allowance  to  defendants  for  having  "nursed, 
fed,  clothed  and  schooled  these  appellees  while  they  were 
minors."  We  are  not  willing  to  disturb  the  finding  of  the 
court  upon  tliis  point  The  district  court,  while  refusing 
to  permit  defendants  to  recover  for  the  items  named,  also 
refused  to  permit  plaintiffs  to  recover  anything  for  the 
rents  and  profits  of  the  property  during  the  same  period 
of  time.  Tliis  disposition  of  that  point  is  clearly  equi- 
table and  meets  witli  our  approval. 

The  statement  is  made  by  defendants  in  their  brief 
that  the  land  in  controversy  is  the  homestead  of  defend- 
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ant  Christiana,  of  which  she  cannot  be  dispossessed  ex- 
cept by  her  voluntary  act.  The  brief  contains  29  specific 
assignments  of  error,  none  of  which  in  any  manner  refers 
to  the  defense  of  homestead.  The  brief  contains  no  ail- 
ment in  support  of  such  controversy,  but  counsel  contents 
himself  with  the  mere  assertion  above  noted.  This  propo- 
sition, stated  concretely,  is:  Can  a  widow,  whose  hus- 
band died  intestate  while  a  resident  of  another  state,  re- 
move from  such  state  to  this  state,  remarry  here,  apply 
to  the  court  of  the  foreign  state  for  leave  to  exchange 
land  situate  therein,  which  under  the  laws  of  that  state 
belongs  to  said  widow  and  the  minor  children  of  such 
decedent,  for  land  in  this  state,  and,  upon  obtaining  leave 
so  to  do,  fraudulently,  and  in  violation  of  the  terms  of  the 
order  of  the  court,  take  title  to  such  land  in  her  own  name 
to  the  exclusion  of  such  children,  then  move  upon  the 
land,  so  acquired,  with  her  second  husband,  and  hold  the 
same  as  a  homestead,  as  against  such  children?  The 
district  court  declined  to  so  hold.    We  likewise  decline. 

Finally,  it  is  contended  that  the  findings  and  judgment 
of  the  court  are  not  sustained  by  the  evidence.  Upon  this 
point  defendants  must  likewise  fail.  We  have  examined 
the  record  from  beginning  to  end,  and,  were  the  case  be- 
fore us  in  the  first  instance,  we  could  not  reach  a  con- 
clusion more  favorable  to  defendants  than  that  reached 
by  the  district  court. 

In  one  respect  the  decree  must  be  modified.  The  court 
in  its  decree  finds:  "That  defendants  since  taking  pos- 
session of  the  land  have  erected  valuable  and  permanent 
improvements,  the  present  worth  being  f  1,750,  for  which 
they  are  entitled  to  compensation."  After  confirming 
the  shares  of  the  respective  parties  the  decree  provides 
that  the  land  be  "divided  among  the  parties  according 
to  their  shares,  provided  that  there  be  added  to  the  share 
of  CJiristiana  Dingv^^ell  an  amount  in  area  equal  in  value 
to  $1,750,  value  of  improvements."  This  judgment  is  not 
in  accordance  with  the  finding.  The  improvements  were 
placed  upon  the  land  as  a  whole.    One-third  of  these  im- 
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ministrator,  and  that  a  few  days  prior  to  the  application 
for  administration  that  said  J.  F.  Bradshaw  promised 
and  agreed  with  C.  E.  Adams,  the  president  of  the  peti- 
tioner, that  he  would  keep  him  advised  and  let  him  know 
when  any  administration  of  said  estate  would  be  under- 
taken or  commenced.  The  district  court  found:  '*That 
said  administration  of  the  estate  of  H.  N.  Bradshaw  was 
prematurely  closed,  and  that  the  order  limiting  the  time 
for  filing  claims  was  void,  for  the  reason  it  was  issued 
one  day  before  the  issuance  of  the  letters  of  administra- 
tion, and  that  no  six  months*  notice  of  said  time  limit  was 
given  or  publislied  as  required  by  law/'  The  district 
court  also  found  that  all  of  the  equities  were  in  favor  of 
the  petitioner,  the  First  National  Bank  of  Superior,  and 
all  the  issues  of  fact  were  in  favor  of  said  bank,  but  found 
"as  a  hiatter  of  law  that  the  petitioner  is  barred  from  any 
relief  herein  by  virtue  of  section  226  of  the  decedent  act, 
being  section  5091  of  chapter  13  of  Cobbey's  Annotated 
Statutes  of  Nebraska  for  1907.*' 

Tlie  section  reads:  "Every  person  having  a  claim  or 
demand  against  the  estate  of  a  deceased  person  whether 
due  or  to  grow  due,  whether  absolute  or  contingent,  who 
shall  not  after  the  giving  of  notice  as  required  in  section 
214  of  tliis  chapter,  exhibit  his  said  claim  or  demand  to 
the  judge  or  commissioners  within  the  time  limited  by  the 
court  for  tliat  purpose  shall  be  forever  barred  from  recov- 
ering on  such  claim  or  demand  or  setting  off  the  same  in 
any  action  whatever;  provided,  that  if  any  person  having 
such  claim  or  demand  shall  /ail  for  two  years  from  and 
after  tlie  death  of  such  decedent  to  apply  for  or  take  out 
letters  of  administration  on  the  estate  of  such  deceased 
person  or  cause  such  letters  to  be  taken  out  as  provided 
for  in  this  chapter,  tlien  such  claim  or  demand  shall  like- 
wise be  forever  barred ;  this  section  shall  not  be  construed 
to  limit  or  afifect  the  time  within  which  a  person  may  en- 
force any  lien  against  property,  real  or  personal,  of  such 
deceased  person,  nor  shall  it  be  construed  to  affect  actfons 
pending  against  the  deceased  at  the  time  of  his  death." 
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county,  and  by  publishing  the  same  at  least  four  weeks 
successively  in  some  legal  newspaper  printed  in  this  state, 
or  in  any  other  manner  which  the  court  may  direct" 

Section  217  provides:  "The  probate  court  shall  allow 
such  time  as  the  circumstances  of  the  case  shall  require 
for  the  creditors  to  present  their  claims  to  the  commis- 
sioners for  examination  and  allowance,  which  time  shall 
not,  in  the  first  instance,  exceed  eighteen  months,  nor  be 
less  than  six  months,  and  the  time  allowed  shall  be 
stated  in  the  commission." 

The  district  court  finds:  "That  said  administration  of 
the  estate  of  H.  N.  Bradshaw  was  pi:ematurely  closed, 
and  that  the  order  limiting  the  time  for  filing  claims  was 
void,  for  the  reason  that  it  was  issued  one  day  before  the 
issuance  of  tlie  letters  of  administration."  The  district 
court  also  finds:  "That  no  six  months'  notice  of  said  time 
limit  was  given  or  published  as  required  by  law."  The 
court  also  finds  "all  of  the  equities  are  in  favor  of  the 
petitioner."  It  also  finds  "all  the  issues  of  fact  in  favor  of 
said  petitioner."  The  bar  which  it  finds  in  section  226 
should  not  be  applied  to  this  case.  The  section  contains  no 
bar  against  the  consideration  of  the  bank's  claim  if  admin- 
istration is  taken  out  by  the  heirs.  The  bank  was  only 
barred  by  the  section  in  question  from  making  application 
and  obtaining  letters  of  administration.  When  the  heirs 
have  made  application  for  letters  of  administration  and 
they  have  been  granted,  tliere  is  no  reason  why  the  bank's 
claim  sliould  not  be  presented  and  allowed  as  are  the 
claims  of  other  creditors.  The  finding  of  the  district 
court  touching  the  equities  of  the  case  and  the  merit  of 
the  l)nnk's  claim  is  fully  sustained  by  the  record,  and  this 
finding  would  seem  to  be  enough  to  justify  the  reversal  of 
the  case. 

It  sliould  be  remembered  that  the  delay  in  administra- 
tion of  this  en  so  was  for  tlie  benefit  of  the  heirs  of  the 
estate.  It  seems  to  have  been  carried  out  in  the  utmost 
good  faitli  for  six  and  one-half  yeai»s.  There  was  a  part 
perforiiiaiue  of  the  agrooiuent,  because  dividends  on  the 
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There  was  a  trial  in  the  district  court  before  a  jnry, 
and  each  side  moved  for  a  directed  verdict  The  court 
overruled  the  defendant's  motion  for  a  verdict  and  sus-  ' 
tained  the  plaintiffs  motion,  and  thereupon  the  jury 
rendered  a  verdict  for  the  plaintiff  in  the  sum  of  f664.42. 
There  was  a  motion  for  a  new  trial,  which  was  overruled, 
and  judgment  was  rendered  on  the  verdict 

The  evidence  shows  that  the  defendant  went  to  see 
the  plaintiff,  and  told  him  that  he  had  sold  out  his 
stock,  and  he  wanted  to  change  the  lease.  The  defend- 
ant had  sold  his  stock  to  a  Mr.  Haddox,  who  took 
possession  of  the  store,  and  he  wanted  the  plaintiff  to 
take  Haddox  for  pay,  but  the  plaintiff  testified  that  he 
refused  to  do  so.  It  seems  that  a  man  named  Adams  was 
running  the  business  when  Haddox  was  not  around. 
There  was  some  correspondence.  The  plaintiff  testified 
that  he  received  from  Coufal  from  January  1, 1906,  to  Oc- 
tober $360,  then  he  received  a  year's  rent  from  one  John 
Voborial,  $250.  He  also  received  |40  from  a  firm  named 
ilestl  &  Prucha  for  storing  some  machines.  He  also  re- 
ceived f  60  from  Frank  Chuca,  who  was  referee  of  some 
bankruptcy  stock;  $28  from  Frank  Hefner,  and  from  one 
J.  B.  Sewdak  he  got  $60.  He  also  received  $50  from  a 
firm  named  Bierbaum  &  Schinden.  It  is  in  testimony  that 
Prucha  knew  that  Coufal  had  traded  his  stock  of  goods 
to  some  one  in  the  month  of  July,  1906,  and  that  the  par- 
ties who  got  the  stock  of  goods  were  in  possession  of  the 
building.  It  is  claimed  by  the  defendant  that  a  Mr. 
Adams,  who  was  in  charge  of  the  stock  of  goods,  paid  the 
rent  after  July,  1906,  while  he  remained  in  the  building. 
After  Adams  ceased  to  manage  the  stock  of  goods  which  . 
was  being  run  by  him,  the  plaintiff  received  certain  goods 
to  be  applied  on  the  rent  at  the  agreed  price  of  $10.  The 
plaintiff  himself  testified  that  he  had  agreed  to  take  the 
goods  which  Mr.  Adams  left  in  that  building  in  payment 
for  the  rent  of  the  building  for  eight  or  ten  days.  The 
improvements  made  were  slight  and  for  the  preserva- 
tion of  the  properly,  and  to  enable  the  occupation  of  the 
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premises  by  the  persons  who  paid  rent  for  which  the  de- 
fendant was  given  credit.  There  was  a  stipulation  be- 
tween the  parties,  part  of  which  was  read:  "It  is  herc^by 
stipulated  and  agreed  between  the  plaintiff  and  defendant 
that  plaintiff  rented  a  portion  of  the  premises  in  ques- 
tion in  this  case  to  one  Frank  Hefner  some  time  after 
defendant  removed  therefrom  at  an  agreed  price  of  $4  per 
month,  and  that  said  Frank  Hefner  paid  on  said  rent  the 
stun  of  |28  prior  to  the  commencement  of  this  suit,  and 
that  said  rental  was  made  without  the  knowledge  or  con- 
sent of  defendant."  The  testimony  taken  and  stipulation 
show  that  there  was  a  lease  of  the  premises,  and  that  the 
plaintiff  never  released  defendant  from  the  conditions  of 
the  lease,  although  he  was  reqi\ested  to  do  so  and  hold  the 
purchaser  of  the  stock  of  goods  liable  for  the  remainder 
due  on  the  lease.  As  there  was  no  question  of  fact  to 
submit  to  the  jury,  the  motion  of  the  plaintiff  to  instruct 
the  jury  to  find  a  verdict  in  his  favor  and  against  tlie  de- 
fendant in  the  sum  of  $664.42,  with  interest  at  the  rate 
of  7  per  cent  from  February  15,  1909,  was  properly 
sustained. 

In  addition  to  what  has  been  said,  the  rule  adopted  in 
Hoicell  V.  Bowman,  89  Neb.  389,  would  seem  to  dispose 
of  the  case.  In  that  case  it  was  held  that  the  findings  of 
the  trial  court  in  a  law  action  would  not  be  set  aside 
simply  because  such  findings  did  not  comport  with  the 
conclusion  which  this  court  as  triers  of  fact  might  have 
reached ;  in  order  to  justify  a  reversal  of  the  findings  of 
the  court  below,  in  a  law  action,  on  a  question  of  fact, 
such  findings  must  be  shown  to  be  clearly  wrong;  and 
where  each  party  to  a  trial  requests  the  court  to  direct 
a  verdict  in  his  favor,  he  waives  the  right  to  thereafter 
insist  that  any  question  of  fact  should  have  been  sub- 
mitted to  the  jury. 

In  the  instant  case  the  plaintiff  moved  the  court  to  in- 
struct the  jury  to  find  a  verdict  in  his  favor  and  against 
the  defendant,  and  the  defendant  moved  the  court  to  in- 
struct the  jury  to  return  a  verdict  for  the  defendant  in 
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Morley  Twine  &  Machinery  Company."  It  waa  alleged 
that  Homer  L.  McKelvie  was  liable  because  he  affixed  the 
signature  of  his  wife  to  the  note,  and  that  Mrs.  H.  L. 
McKelvie  was  "liable  upon  said  note  as  maker,  she  hav- 
ing given  due  authority  to  the  said  Homer  L.  McKelvie 
to  execute  said  note."  The  fact  appears  from  the  petition 
that  Mrs.  McKelvie  is  a  married  woman,  because  it  is 
alleged  that  she  is  the  wife  of  H.  L.  McKelvie.  As  her 
disability  to  contract  as  a  single  woman  appears  from 
the  petition,  one  of  the  pertinent  questions  presented  is 
whether  the  petition  should  have  alleged  facts  to  take 
the  case  within  the  exception  which  would  have  made 
her  liable  as  a  married  woman.  Of  course,  as  the  fact 
appears  from  the  petition  which  takes  away  from  her  the 
power  to  contract  as  a  single  woman  and  prevents  her 
from  making  a  binding  promise,  it  need  not  be  set  up  by 
way  of  answer. 

In  her  answer,  Mrs.  McKelvie  admitted  that  her  hus- 
band made  the  note  as  her  agent,  and  that  she  is 
therefore  the  maker  of  the  note;  but  she  further  alleges 
that  on  the  date  when  the  note  was  executed  she  was, 
and  ever  since  that  time  has  been,  a  married  woman,  and 
that  said  note  and  contract  and  indebtedness  forming  the 
basis  of  action  was  not  entered  into  or  contracted  upon 
the  faith  or  credit  or  with  the  intention  to  bind  her  sepa- 
rate estate,  trade,  business  or  employment,  and  said  con- 
tract and  obligation  would  not  and  does  not  in  any  man- 
ner concern  the  separate  estate,  property,  trade,  business, 
labor  or  service  of  this  defendant  Also  that  on  the  8th 
day  of  May,  1908,  or  at  any  time  since  that  date,  she  did 
not  have  any  separate  estate,  property,  business,  or  trade, 
nor  was  slie  performing  any  labor  or  service  on  her  sole 
account. 

By  the  reply  the  plaintiff  admitted  that  the  defendant 
was  a  married  woman  during  all  the  times  complained 

of. 

It  appears  by  the  pleadings  that  the  defendant  was  a 
married  woman  at  the  time  the  note  sued  on  was  exe- 
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pressed  in  apt  and  appropriate  language.  It  would  have 
expressly  enacted  that  she  could  bind  herself  and  her 
property  by  her  general  engagements  whether  made  or 
entered  into  for  the  benefit,  or  on  account  of,  her  separate 
property  or  not,  instead  of  emi)0wering  her  to  contract 
alone  with  reference  to  her  own  property,  trade  and  busi- 
ness." Judge  NoRVAL,  delivering  the  opinion  of  this 
court,  pertinently  suggests  that  "in  construing  this  stat- 
ute it  is  important  to  bear  in  mind  that  the  legislature 
was  not  attempting  to  imi)ose  disabilities  upon  married 
women,  but  was  engaged  in  removing  some  of  those  al- 
ready existing.  She  can  contract  only  so  far  a8  her  dis- 
ahilitics  have  been  so  removed  by  the  legislature.  The 
statute  requires  that  contracts,  to  be  valid,  must  be  en- 
tered into  with  reference  to  her  separate  property,  and 
it  is  for  the  courts  to  so  construe  this  enactment  as  to 
carry  out  the  legislative  will."  There  is  in  the  ease 
quoted  an  extended  revicAV  of  the  decisions  of  this  court 
touching  the  question  involved,  beginning  with  Davis  t?. 
First  Nat,  Bank,  5  Neb.  242,  and  ending  with  McKinney 
V.  II o J) ir 00 J,  46  Neb.  871. 

Section  2  of  the  act  (Comp.  St.  1911,  ch.  53)  reads: 
"A  married  woman,  while  the  marriage  relation  subsists, 
may  bargain,  sell,  and  convey  Ikt  real  and  personal  prop- 
erty, and  enter  into  any  contract  with  reference  to  the 
same  in  the  same  manner,  to  the  same  extent,  and  with 
like  etTect  as  a  married  man  in  relation  to  his  real  and 
personal  property." 

Section  3  reads:  "A  woman  may,  while  married,  sue 
and  be  sued,  in  the  same  manner  as  if  she  were  un- 
married." 

Section  4  reads:  "Any  married  woman  may  carry  ou 
trade  or  business,  and  i)erform  any  labor  or  services  m 
her  sole  and  sei)arate  account;  and  the  earnings  of  any 
married  woman,  from  her  trade,  business,  labor,  or  serv- 
ices, sliall  be  her  sole  anl  separate  property,  and  may  be 
used  and  invested  by  lier  in  her  own  name." 

By  reference  to  section  1  of  the  act  it  will  be  seen  that 
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of  binding  her  separate  estate  or  property,  and  that  said 
notes  or  either  of  them  did  not  concern  her  separate  prop- 
erty, trade  or  business.  This  court  held  in  that  case  that 
thef  burden  was  on  the  plaintiff  bank  to  establish  that  the 
wife  signed  the  notes  intending  thereby  to  pledge  her 
separate  estate.  The  bank  failed  to  enter  into  evidence 
upon  this  question.  It  was  held  that  the  wife  was  not 
liable  in  that  case. 

The  burden  was  upon  the  plaintiff  to  allege  a  liability 
upon  tlie  part  of  the  defendant,  Mrs.  McKelvie.  Having 
alleged  that  she  was  the  wife  of  the  defendant,  H.  L.  Mc- 
Kelvie, and  therefore,  in  effect,  that  she  was  a  married 
woman  and  would  for  that  reason  be  generally  disquali- 
fied to  contract,  it  became  necessary  further  to  all«?e  a 
fact  under  the  statute,  the  existence  of  which  would  en- 
able her  to  contract  about  the  particular  matter.  Such 
fact  was  neither  alleged  nor  proved  nor  admitted  by  the 
stipulation.    There  was" therefore  a  failure  to  make  a  case. 

The  judgment  of  the  district  court  in  favor  of  the  de- 
fendant, Mrs.  H.  L.  McKelvie,  is  right,  and  it  is 


Affirm  ES, 


Letton  and  Sedgwick,  JJ.,  concur  in  the  conclusion. 
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John  Forrest,  appellant,  v.  Nebraska  Hardware  Com- 
pany BT  AL.,  appellees;  C.  S.  Salisbury  bt  al., 

APPELLANTS.' 

Fixed  September  28,1912.     No.  16,730. 

I.  Corporations:  Transfer  of  Assets  to  Stockholders:  Validitt. 
Transactions  between  stockholders  and  members  of  the  board  of 
directors  of  a  corporation,  by  which  the  property  of  the  corpora- 
tion is  transferred  to  one  of  such  stockholders  and  directors, 
when  attacked  by  another  stockholder,  will  be  examined  by  the 
courts  with  care,  and  when  a  want  of  good  faith,  fraud  or  in- 
adequacy of  consideration  is  shown,  such  sale  will  not  be  upheld. 
But  where  the  proposition  of  purchase  is  made  to  the  board  and 
accepted,  and  also  submitted  to  a  meeting  of  the  stockholders  &nd 
accepted  by  a  majority  of  them,  and  the  transaction  appears 
fair  and  free  from  fraud  and  upon  a  reasonable  consideration,  a 
court  of  equity  will  not  declare  such  sale  Invalid. 

2. :     MiSAPPLicATio.;    of    Funds:      Appointment    of    Receiver. 

Where,  in  a  proper  action,  it  is  sho'^^'n  that  the  managers  and 
head  officers  of  a  corporation  have  unlawfully  withdrawn  the 
funds  of  such  corporation  and  applied  them  to  their  own  use,  a  re- 
ceiver will  be  appointed  to  take  charge  of  the  affairs  of  the  cor- 
poration, unless  the  funds  so  withdrawn  are  restored  and  the 
corporation  and  stockholders  are  indemnified  against  further 
illegal  acts  by  such  officers. 

3.  :      DiSCRTMlNATTON   AOAINST    STOCKHOLDER:      INJUNCTION.      It   iS 

the  duty  of  the  managing  officers  of  a  corporation  to  consult,  pro- 
tect and  conserve  the  interests  of  all  stockholders  alike  and  with- 
out discrimination.  Discrimination  against  a  stockholder  by 
which  the  value  of  his  stock  is  unjustly  depressed  will  Justify 
the  Interposition  of  a  court  of  equity  and  the  unlawful  acts  of 
such  managers  will  be  enjoined. 
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prices,  and  take  a  leane  for  term  of  years  on  the  soutli 
storeroom  at  100  per  month,  including  the  basement  run- 
ning fnmi  a  point  on  east  side  of  elevator,  toward  fr^m-, 
including  all  area  way  under  front  walk,  and  middle  room 
in  sDuth  basement.  I  will  further  agree  to  exchanj^e,  from 
my  stock  to  your  at  all  times  as  far  as  possible  to  do  in 
fairn<'ss  to  each  other  and  on  an  equitable  basis,  further 
tliat  business  may  not  be  disturbed  to  great  an  extent,  will 
suggest  that  we  invoice  the  mdse.  as  it  now  stands,  but 
changing  such  items  as  may  hereafter  be  found  to  more 
properly  belong  to  either  wholesale  or  retail  stock  to  such 
stock.  Respt.  yours,  Leon  Baker."  A  meeting  of  the  board 
was  held  on  that  day,  and  it  is  recorded  that  "a  proposi- 
tion as  i)er  attached  (memo)  was  made  by  Mr.  Leon 
Bak<?r  to  purchase  the  retail  department.  A  motion  was 
made  by  Allen  Crosby,  and  seconded  by  A.  H.  Holcomb,  to 
accept  the  proposition.  The  motion  was  carried  by  all 
the  votes.-'  Signed  by  the  secretary,  to  which  is  annexed 
the  cori)<)rate  seal  of  the  Nebraska  Hardware  Company. 
Til  is  record  does  not  show  whether  a  full  quorum  of  the 
board  was  present  or  not.  There  is  a  pajKjr  attached  to 
the  rec(»rd,  but  not  identified  as  an  exhibit,  showing  that 
on  April  27,  1909,  "a  special  meeting  of  the  stockholders 
of  the  Nebraska  Hdw.  Co.  was  held,  at  their  oflBce,  to  con- 
sider the  sale  of  the  retail  department  to  the  Baker  Hdw. 
Co."  yVii  are  unable  to  find  any  reference  to  notice  given 
the  stockholders  of  this  meeting.  A  list  of  stockholders 
present  is  given,  showing  the  amount  of  stock  held  or 
i-eprescMited  by  each.  The  total  number  of  shares  rep- 
resented appears  to  be  546,  constituting  ^54,600  par  viilue 
of  the  stm^k.  The  capitalization  of  the  corporation  is 
§87,000,  leaving  ?32,400  of  the  par  value,  or  324  shares. 
unrepresented.  PlaintifT  was  represented  by  his  attor- 
ney, as  proxy,  and  voted  his  90  shares  against  the  sale. 
Defendant  Salisbury  voted  for  it.  This  gave  a  vote  of  456 
shares,  or  20  more  than  a  majority  of  all  the  stock,  in 
favor  of  the  sale,  and  90  shares  against  it.  The  160  shares 
held  by  Baker  i>rior  to  that  time  were  not  represented  nor 
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the  transactions,  to  reverse  the  decree  of  the  district  conrt 
and  invalidate  the  sales.  We  fully  recognize  the  rule 
stated  in  Miller  v.  Brown,  1  Neb.  (Unof.)  754,  and  ifc- 
Lead  v.  Lincoln  Medical  College,  69  Neb.  555,  but  it  is 
doubted  if  those  cases  can  be  applied  here.  We  think  the 
decree  of  the  district  court,  in  so  far  as  it  is  to  be  applied 
to  the  transactions  with  Baker  and  the  Baker  Hardware 
Company,  should  be  affirmed.  It  is  from  this  part  of  the 
decree  that  plaintiff  and  cross-petitioners  appeal. 

The  court  found,  as  the  evidence  clearly  shows,  that 
defendant  Jakwav  was  insolvent  and  was  indebted  to  the 
Nebraska  Hardware  Company  for  funds  withdrawn  there- 
from. He  was  the  vice-president  of  the  company,  and. 
owing  to  the  decease  of  the  president,  was  and  had  been 
its  active  manager.  But  the  finding  does  not  disclose  the 
exact  extent  of  his  indebtedness.  It  is  also  found  that 
defendant  Crosby  was  indebted  to  the  company,  but  there 
is  no  finding  as  to  the  amount  nor  as  to  his  insolyency; 
that  plaintiff  and  cross-petitioners  are  entitled  to  an  in- 
junction against  those  two,  restraining  them  from  increai?- 
ing  their  indebtedness;  that  plaintiff  and  the  cross-peti- 
tioners are  entitled  to  a  bond  with  good  and  suffi(*ient 
surety  indemnifying  them  against  the  unlawful  acts^ 
theretofore  done  or  that  may  thereafter  be  done  by  the  de- 
fendants Jakway,  Crosby  and  John  Therkelson,  the  latter 
having  been  at  a  later  date  entrusted  to  some  extent  with 
the  management  of  the  business  affairs  of  the  Nebraska 
Hardware  Company;  that  plaintiff  and  cross-petitioners 
were  entitled  to  have  a  receiver  for  the  company  ap- 
pointed, unless  the  defendant  Jakway  and  Crosby  repay 
into  the  funds  of  the  company  the  amounts  owing  by  them, 
and  the  bond  given  within  40  days  from  the  rendition  of 
the  decree;  that,  upon  failure  so  to  do,  a  receiver  would 
be  appointed  upon  motion  of  plaintiff  and  cross-peti- 
tioners, with  power  to  close  up  the  business  of  the  com- 
pany. A  general  injunction  was  allowed  as  against  Wil- 
liam E.  Jakway,  Allen  Crosby,  George  D.  Leach,  John 
Therkelson,  J.  H.  Bracken  and  A.  H.  Holcomb,  enjoining 
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them  perpetually  from  becoming  further  indebted  to  the 
Nebraska  Hardware  Company  or  in  any  manner  appropri- 
ating its  funds  to  their  individual  use.  This  decree  was 
rendered  December  24,  1909.  We  have  no  information  as 
to  a  compliance  \sith  the  order  of  the  court  for  the  repay- 
ment of  the  funds  unknvfully  withdrawn,  nor  as  to  the 
management  of  the  affairs  of  the  business  of  tlio  company 
since  that  time. 

We  have  been  impressed  by  a  perusal  of  this  record  that 
the  business  of  the  company  has  been  recklessly  handled 
by  those  in  charge,  and  cannot  avoid  the  conclusion  that 
the  district  court  was  fully  justified  in  seeking  to  pro- 
mote the  honest  administration  of  its  affairs.  We  are  also 
persuaded  that  much  of  the  mismanagement  has  been,  to 
some  extent  at  least,  for  the  purpose  of  depressing  the 
value  of  plaintiff's  investment  in  the  stock  of  the  com- 
pany, causing  him  to  either  surrender  it  or  sell  it  at  a 
sacrifice.  He,  at  one  time,  was  active  in  the  management 
of  the  business  of  the  company.  He  removed  to  another 
state,  his  son  being  left  in  the  employment  of  the  com- 
j  any.  Later  the  son  joined  his  father.  Subsequently  to 
that  time  another  employee  was  suspected  of  purloining 
the  goods  and  money  of  the  company.  It  is  said  that  tho 
alleged  guilty  party  made  a  confession  in  waiting  in  which 
he  implicated  plaintiff's  son,  but  the  written  statement  is 
not  to  be  found  in  this  record.  On  August  19,  1908,  a 
telegram  was  sent  to  plaintiff  requiring  his  immediate 
presence  in  Lincoln.  This  was  followed  the  same  day  by 
a  letter  explaining  that  the  son  was  charged  with  a  par- 
ticipation in  the  embezzlement.  The  father  left  his  home 
at  once,  and  before  the  receipt  of  the  letter  w^hich  fell  into 
the  hands  of  the  son.  The  son  thereupon  telegraphed  his 
father  at  Lincoln  that  he  was  coming,  and  did  so.  Soon 
after  his  avrivnl  in  Lincoln  he  was  arrested  without  a  w\ir- 
rant  and  pUu^ed  in  jail,  nt)twithstandiqg  his  voluntary  re- 
turn and  assertion  of  innocence.  He  was  held  in  the  jail 
for  a  short  time,  but  long  enough  for  the  proposition  to 
be  made  to  tlie  father  tliat  the  matter  could  be  settled  with- 
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out  publicity  by  a  surrender  of  his  stock.  This  he  did  not 
agree  to,  and  the  son  wa-s  released.  It  is  claimed  that  the 
oflBcers  of  the  company  did  not  direct  the  arrest,  and  upon 
that  plea  they  were  exonerated  by  a  direction  of  the  court 
to  the  jury  in  a  civil  action  tried  in  the  federal  court, 
while  the  verdict  went  against  the  irresponsible  officer 
who  made  the  illegal  arrest.  If  people  could  know  their 
ri {jilts  and  resist  such  outrages  in  proper  cases,  such  ac- 
tions might  not  be  so  frequent. 

On  the  30th  day  of  January,  1909,  a  meeting  of  the 
board  of  directors  was  held,  when  a  motion  was  made  by 
W.  E.  Jakway  and  adopted  by  the  board  "to  allow  the 
following  emplies  (employees)  as  salary  and  additional 
salary''  the  sums  stated  in  the  resolution,  "to  be  jmid  to 
them  during  the  year  1909."  The  list  comprised  every 
stockholder,  except  plaintiff,  whose  name  was  omitted. 
The  amount  thus  voted  totaled  |4,572,  and  of  which  Jak- 
way and  his  wife  were  to  receive  |1,536,  Baker  ?960, 
Crosby  |576,  and  others  in  smaller  amounts;  each  allow- 
ance being  equal  to  6  per  cent,  upon  the  stock  held.  Many 
of  the  persons  voted  this  bounty  were  not  employees  of 
the  company.  It  is  true  that  it  is  said  that  this  resolution 
was  subsequently  rescinded  and  none  of  the  money  was 
paid,  yet  the  fact  of  such  action  is  at  least  suggestive  of 
a  dishonest  purpose  and  discrimination  in  its  inception. 
At  anotlier  time,  the  company  being  indebted  to  Jakway, 
he  applied  to  the  person  in  charge  of  the  records  and  books 
for  the  issuance  of  a  certificate  of  stock,  dating  it  back 
one  year  in  order  that  he  might  receive  a  dividend  thereon, 
but  which  was  refused  and  not  issued.  These  and  other 
facts  which  might  be  mentioned  clearly  justified  the  dis- 
trict court  in  requiring  unquestioned  indemnity  against 
further  acts  of  the  kind  sought  to  be  guarded  against. 
Indeed,  it  is  doubtful  if  the  interests  of  plaintiff  will  be 
thus  etT'eetually  protected. 

From  the  length  of  time  intervening  since  the  trial, 
with  no  record  before  us  of  any  subsequent  move  made 
by  plaintiff,  we  are  h^i  W  believe  that  the  money  wrong- 
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and  share  alike  and  should  either  of  my  said  daughters  die 
without  issue  then  it  is  my  desire  that  the  portion  that 
would  have  gone  to  her  shall  go  to  the  surviving  sisters, 
or  their  heira"  By  the  language  used,  it  seems  clear  that 
it  was  the  intention  of  the  testator  that  the  fee  title  should 
vest  in  tlie  three  living  children,  only  upon  the  condition 
that  they  should  outlive  their  mother,  and,  in  case  of  their 
not  doing  so,  the  title  should  go  to  their  children  by  force 
of  the  will;  that  whatever  interest  the  daughter  would 
have  should  terminate  at  her  death,  if  that  event  occurred 
before  the  death  of  the  widow,  and  upon  such  death  the 
interest  she  would  have  had  should  go  to  her  children.  If 
this  is  the  proper  construction,  not  only  the  interest  of 
Kose  Kline  but  that  of  her  mortgagee  was  terminated  by 
her  decease. 
The  decree  of  the  district  court  ib 

AFFIRMS). 


Ked  Willow  County,  appellee,  v.  Hans  I.  Petebson  wr 

AL.,  APPELLANTS. 
Filed  Septembeb  28,  1912.    No.  16,772. 

Sheriffs:  Mileage  Fees:  Constbuction  of  Statute.  By  the  provisionB 
of  section  5,  ch.  28,  Comp.  St.  1911,  a  sheriff  is  not  required  to 
report  and  pay  over  to  the  county  treasurer  mileage  fees;  they 
being  expressly  excepted  in  the  section. 

APPEAL  from  the  district  court  for  Red  Willow  county : 
Robert  C.  Orh,  Judge.    Reversed  and  disnUssed. 

W.  8.  Morla^  and  C.  E,  Eldred,  for  appellants. 

Charles  D.  Ritchie^  Perry.  Lamhe  d  Butler  and  Ritchie 
tG  Wolff,  contra. 

Reese,  0.  J. 

This  is  an  action  by  plaintiff,  the  county  of  Red  Willow, 
against  deftmclant,  Hans  I.  Peterson,  a  former  sheriff  of 


1 


752  NEBRASKA  REPORTS.  [Vol.  91 

In  re  Estate  of  S«nf  ord. 

was  signed  by  the  governor.  This  is  all  the  light  giyen 
upon  the  subject,  in  so  far  as  this  language  is  concerned/ 
It  IS  argued  with  considerable  force  and  skill  that  other 
provisions  of  the  law  requiring  all  fees  to  be  paid  into  the 
county  treasury,  as  well  as  the  fact  tlmt  the  salary  of  the 
sheriff  is  fixed  by  statute,  do  not  indicate  that  the  mileage 
fees  are  to  be  excluded.  The  intention  of  the  legislature, 
in  the  absence  of  ambiguous  terms,  is  to  be  drawn  from 
the  language  used.  It  is  very  clear  that  it  was  the  purpose 
to  exclude  mileage  from  the  report,  or  it  would  not  have 
been  excepted.  The  record  shows  that  the  exception  was 
incorporated  by  the  deliberate  act  of  the  law-making 
power.  It  is  a  well-established  rule  of  construction  that 
all  words  used  in  a  statute  should  be  given  some  meaning, 
if  it  can  be  done.  The  words  "except  mileage"  are  not 
meaningless,  and  but  one  intention  can  be  attributed  to 
their  use,  and  tliat  is,  that  mileage  fees  are  not  to  be  re- 
ported.   If  not,  they  are  not  to  be  accounted  for. 

It  follows  that  the  judgment  of  the  district  court  must 
be  reversed,  and  the  cause  dismissed,  which  is  done. 

Reversed  and  dismissed. 

Ro:!>E,  J.,  took  no  part  in  the  decision. 


-    In  re  Estate  of  Whitfield  Sanford. 

f'uARLEs  W.  Sanford  bt  al.,  Executors,  appei.lant8,  v. 

Saunders  County,  appellee. 

Filed  Septembeb  28, 1912.    No.  16,458. 

1.  Taxation:   Ixhebitaxce  Tax:    Dower  Intekest.    The  dower  Interest 

of  the  widow  in  the  estate  of  her  deceased  husband,  whethor 
taken  under  his  will  or  by  operation  of  law,  is  not  subject  to  an 
inheritance  tax. 

2.  Opinion  Modified.     Former  opinion  in  this  case,  90  Neb.  410.  modi- 

fied. 
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and  it  appears  that,  after  the  succession  of  the  estate,  the 
beneficiaries  under  the  will,  who  were  also  the  sole  ex- 
ecutors thereof,  agreed  between  themselves  upon  the  so- 
called  satisfaction  of  this  claim.  Such  an  agreement 
should  not  have  the  effect  of  avoiding  the  payment  of  a 
substantial  part  of  the  inheritance  tax. 

Finally,  as  to  the  matter  of  interest,  we  are  of  opinion 
that  interest  should  be  charged  on  the  amount  of  the  tax 
found  after  deducting  the  dower  interest  of  the  widow 
from  the  appraised  value  of  the  estate,  and  the  payment 
already  made  upon  the  inheritance  tax,  and  interest 
should  be  computed  on  the  balance  from  the  date  of  the 
death  of  the  decedent. 

For  the  foregoing  reasons,  the  judgment  of  the  district 
court  is  reversed  and  the  cause  is  remanded  for  further 
proceedings  in  harmony  with  this  opinion. 

Bevebsed. 
Beesb,  O.  J.,  not  sitting. 

Fawcett,  J.,  dissents  from  so  much  of  the  foregoing 
opinion  as  refers  to  the  claim  of  Charles  W.  Sanford,  for 
the  reasons  assigned  in  his  dissenting  opinion  upon  the 
former  hearing,  reported  in  90  Neb.  410,  417. 

Hameb,  J.,  concurs  in  the  dissent  of  Faw^cett,  J. 

Letton,  J.,  dissenting. 

T  am  unable  to  concur  in  the  view  that,  where  a  widow 
renounces  her  dower  right  and  takes  under  a  will,  the 
devise  or  bequest  is  not  liable  to  the  inheritance  tax.  It  is 
my  view  that,  if  the  widow  had  taken  her  dower  right,  it 
would  not  be  liable  to  tlie  tax,  since  dower  is  not  trans- 
ferred by  will,  and  is  not  the  subject  of  inheritance.  It, 
tlierefore,  does  not  come  within  the  provisions  of  the  stat- 
ute. But,  in  this  case,  as  was  held  in  the  former  opinion, 
since  the  widow  rejected  the  dower  and  took  the  provisions 
made  for  In^r  in  tho  will,  the  bequest  or  devise  is  taxable. 


756  KEBKASKA  REPORTS.  [Vol.  91 


Harris  t.  Lincoln  A  N.  W.  B.  Ce. 


Appeal  from  the  district  court  for  Lancaster  county: 
WiLLARD  E.  Stewart,  Judge.    Reversed. 

James  E.  Kelby,  Halleck  F.  Rose  and  Byron  Clark,  for 
appellants. 

A.  O.  Wolfenharf^rr  and  Oeorge  W.  Berge,  contra. 

Barnes,  J. 

Action  for  damages  alleged  to  have  been  sustained  by 
plaintiffs,  bv  reasi^n  of  the  construction  of  that  part  of 
defendants'  railroad  near  the  city  of  Lincoln,  known  as 
the  "Denton  cut-off,"  which,  it  is  alleged,  caused  the 
waters  of  Jliddle  creek  to  flow  over,  across  and  upon  the 
plaintiffs'  land,  destroying  the  crops  growing  thereon,  and 
permanently  injuring  the  land  itself. 

It  \>  as  a!lejr(»d  in  the  plaintiffs'  petition  that  the  defend- 
ants in  constructing  their  line  of  railroad  established  and 
made  dikes  and  dams,  and  negligently,  carelessly  and 
recklessly  filled  and  dammed  up  the  natural  watercourse 
and  channel  of  Middle  creek,  entirely  changing  the  nat- 
ural b(Ml  and  channel  of  that  stream,  causing  its  waters 
to  be  turned  aside  from  the  bed  channel  and  natural 
ccmrse  in  which  thev  had  run  from  time  immemorial,  and 
carelessly,  recklessly  and  unnecessarily  cut  and  caused  to 
be  constructed  a  new  and  entirely  different  outlet  and 
channel  to  carry  the  waters  of  the  stream,  beginning  with 
the  point  of  divei'sion  at  about  one-half  a  mile  above  and 
northwest  of  the  land  owned  and  farmed  by  plaintiffs. 
ther(*by  causing  their  land  to  be  subject  to  overflow.  It 
was  further  alleged  in  the  petition  that  "bef)re  the  build 
ing,  establishing  and  construction  of  the  grades,  embank- 
ments, trackage,  dikes  and  dams,  and  the  divei'sion  of  the 
waters  of  said  stream,  the  said  land  of  the  plaintiffs  was 
worth,  at  a  fair  and  rc^asonable  valuation,  the  sum  of  |200 
per  acre;  but  on  acc(»unt  of  said  negligent,  careless,  reck- 
less and  unnecessary  acts  and  doings  of  the  said  defend 
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Letton,  J.,  concurring  in  part,  and  dissenting  in  part. 

I  agree  with  the  conclusion  that  the  plaintiffs  are  not 
entitlwl  to  recover  for  the  alleged  permanent  injury  to 
the  land  in  question,  upon  the  ground  that  they  are  not 
the  owners  of  the  fee  and  were  not  at  the  time  of  the 
overflow,  and  that  for  that  reason  tlie  jud^^ment  should 
be  reversed,  at  least,  in  part.  Doubtless  for  prudential 
reasons,  the  cause  was  submitted  to  the  jury  in  two  sep- 
arate parts;  one,  to- find  tlie  extent  of  the  injury  to  the 
hmd,  and  the  other,  to  find  the  amount  of  damages  suf- 
fered by  the  injury  to  and  destruction  of  the  growing 
crops.  The  jury  found  that  the  damage  to  the  land 
.imounted  to  ?1,200,  and  to  the  growing  crops,  f  1,839.  The 
laud  was  uschI  for  market  gardening,  and  the  various  crops 
growing  thereon  were  of  great  value,  and  tlmt  growing 
on  the  greater  part  was  wholly  destroyed.  If  the  embank- 
ment constructed  by  defendants  was  negligently  made  and 
was  the  cause  of  the  overflow,  there  can  be  no  doubt  of 
plaintiffs'  riglit  to  recover  to  the  extent  of  the  injury  to 
the  growing  crops,  and  the  fact  that  the  jury  made  a  find- 
ing as  to  the  extent  of  that  damage,  separate  from  the 
injury  to  the  land,  would  permit  the  judgment  to  be 
atlirmed  for  ?1,839.  This  being  true,  the  questions  as  to 
the  propiT  construction  of  the  embankment  and  as  to  the 
cause  of  the  increased  overflow  became  largely  questions 
of  fact  to  be  solved  by  the  trial  jury.  It  is  conceded  that 
the  valley  of  iliddle  creek  was  subject  to  occasional  over- 
flows, and  at  such  times  the  water  spread  out  over  the 
vall(\v  to  a  greater  or  less  depth,  but  at  no  time  to  the 
de]>th  attained  on  the  occasion  named,  and  with  such  in- 
jurious effects  as  in  the  instance  referred  to  in  this  record- 
There  is  evidi^nce  that  the  water  was  forced  upon  prain- 
titTs'  possi^ssions  to  such  an  extent  as  not  only  to  destroy 
the  growing  gnrdens,  but  to  remove  the  soil  in  places  and 
d(*posit  it  in  others,  thereby  destroying  all  and  rendering 
the  ground  in  no  condition  for  replanting  or  resetting.  1 

Tltere  is  also  evidence  that  the  construction  Oi  the  em- 
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by  the  defendant  for  that  purpose.  It  also  appears  that 
the  hort^e,  after  being  used  for  a  little  time,  formed  a 
habil  of  stoj)ping  short  of  the  full  length  of  the  rope,  and 
it  was  necessaiy  to  whip  him  in  order  to  correct  that 
fault;  that  tlie  boy  was  given  a  stick  for  that  purpose, 
and  on  the  occasion  of  his  injury  it  is  supposed  that  he 
struck  the  horse,  in  order  to  make  him  pull  up  to  the  full 
length  of  the  rope  and  thus  dri)p  the  hay  squarely  upon 
tlie  stack;  that,  in  so  doing,  the  accelerated  sjieed  or 
plunge  of  the  horse  caused  one  of  the  tugs  to  break  or 
come  apart  where  it  had  l)eeu  spliced,  with  the  result  that 
the  end  of  the  whiffletree,  which  was  thus  released,  flew 
back  and  stinick  the  plaintiff  in  the  face,  causing  the  in- 
juries of  which  he  complained. 

In  view  of  this  state  of  facts,  which  seem  to  be  estab- 
lished beyond  dispute,  we  are  of  opinion  that  this  case 
should  be  ruled  by  Ittncr  Brick  Co.  v.  KiUian,  67  Neb.  589. 
Tliat  was  a  case  where  the  plaintiff,  a  bright,  intelligent 
boy,  14  years  of  age,  was  injured  while  oiling  a  pressed- 
brick  machine,  at  the  command  of  the  master.     It  ap- 
peared in  that  case,  as  in  the  case  at  bar,  that  the  plain- 
tiff had  been  instructed  how  to  perform  his  duties,  and 
had  been  warned  of  the  danger  in  performing  them;  and 
yet,  notwithstanding  that  fact,  he  was  allowed  to  recover. 
There,  the  trial  court  instructed  the  jury  that,  "under  the 
law,  when  one  is  known  to  be  inexperienced,  who  is  put 
to  work  ui)on  a  machine  which  is  dangerous  to  operate 
unless  with  care  and  by  one  who  is  familiar  with  its  struc- 
ture, it  is  the  duty  of  the  employer  to  instruct  such  person 
so  tliat  he  will  fully  understand  and  appreciate  the  danger 
of  his  employment  and  the  necessity  for  the  exercise  of 
(hie  care  therein.  Therefore,  if  you  find  from  the  evidence 
that  the  employment  of  plaintiff  at  the  time  of  his  injury 
was  dangerous,  and  that  plaintiff  was  known  to  be  inex- 
perienced, and  that  defendant  knew  the  peril  or  should 
have  knoAvn  the  peril  to  which  plaintiff  would  be  exposed, 
and  did  not  give  him  sufficient  instnicticm  therein,  and 
if  he  from  youth  or  inexixa-ieuce  failed  to  appreciate  the 
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danger,  and  was  injured  in  consequence  thereof,  and  be- 
cause of  defendant's  negligence,  and  the  plaintiff  was  not 
guilty  of  contributory  negligence,  then  the  defendant  is 
responsible."  That  instruction  was  approved,  and  it  was 
held  that,  youtli  and  inexperience  being  inherent,  and  not 
the  result  of  carelessness  or  negligence,  it  was  not  error 
to  state  in  an  instruction  for  personal  injuries  that  if 
plaintiff,  "because  of  his  youth  and  inexperience,  failed 
to  appreciate  the  danger,"  and,  becfause  of  want  of  proper 
instruction,  fails  properly  to  appreciate  the  risks  involved 
in  certain  labor  which  he  is  commanded  by  the  master  to 
I)erform,  and  is  injured,  the  master  will  be  liable. 

It  should  be  observed  that,  while  the  plaintiff  in  this 
case  was  instructed  how  to  drive  the  team,  and  was  told 
how  to  avoid  the  danger  and  escape  injury,  still  it  ap- 
pears that  the  father  of  the  boy  instructed  him  to  lead  the 
team,  and,  when  the  team  was  exchanged  for  the  single 
horse,  to  lead  the  horse.  It  appears,  however,  that  after 
a  time  it  was  found  that  plaintiff  could  not  induce  the 
horse  to  go  far  enough  to  properly  dump  the  hay  on  the 
stack  by  leading  him,  and  then,  in  order  to  perform  the 
work,  the  child  was  compelled  to  walk  behind  the  horse 
and  whip  him  when  he  arrived  at  that  point.  This  the  de- 
fendant had  directed  the  plaintiff  to  do,  and  when  he  was 
injured  he  was  doing  the  very  act  which  he  had  been 
commanded  to  perform.  Notwithstanding  the  fact  that 
the  plaintiff  had  been  told  that  there  was  danger,  it  can- 
not be  presumed  that  a  child  only  nine  years  old  was 
possessed  of  suflScient  judgment  and  forethought  to  fully 
appreciate  such  danger.  Without  doubt,  when  plaintiff 
saw  it  was  necessary  to  whip  the  horse,  he  stepped  up 
behind  him  to  perform  that  act  without  sufficient  compre- 
hension of  the  result  in  case  of  accident.  The  defendant 
must  have  been  aware  of  that  fact,  and  he  should  not  have 
employed  a  child  of  the  tender  years  of  the  plaintiff  to 
perform  so  dangerous  a  service.  We  are  therefore  of  opin- 
ion that  this  contention  should  not  be  sustained. 

Defendant's  next  contention  is  that  the  uncontroverted 
52 
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in  fact,  the  plaintiff  purchased  the  same  as  a  second-hand 
machine,  and  said  macliine  at  tlie  time  plaintiff  signed 
said  apxjlication  and  when  this  defendant  issued  said 
policy  was  more  than  seven  years  old,  and  the  same  was 
purchased  by  the  plaintiff  as  a  second-hand  machine,  and 
when  it  was  already  old  and  worn-out;  that  as  a  matter 
of  fact  said  macliine  was  not  of  the  value  or  condition 
represented  by  the  plaintiff,  but  as  a  threshing  machine 
was  old  and  worthless."  The  application  contains  the  fol- 
lowing questions  and  answers:  "When  did  yon  purchase 
the  above  described  pr()i)erty?  June,  1906.  Was  it  new 
when  purchased  by  you?  Yes."  The  agent  who  wrote  the 
application  did  not  testify.  Plaintiff  denies  making  the 
answers  as  \\Titten,  and  testifies  tliat  he  was  only  asked 
by  the  agent  how  long  he  had  run  the  machine.  More- 
over, there  is  no  proof  in  the  record  that  plaintiff  had  any 
knowledge  that  the  company  would  not  insure  machines 
used  more  than  a  certain  number  of  years,  so  the  ma- 
teriality of  this  question  and  answer  as  a  representation 
is  perhaps  questionable. 

It  is  a  question  of  fact  for  the  jury,  and  in  this  case, 
since  a  jury  was  waived,  it  was  for  the  trial  court,  to  de- 
termine whether  false  pepreseiitatious  were  made  in  order 
to  induce  the  insurance  company  to  enter  into  the  insur- 
ance contract.  We  have  held  that  the  burden  is  on  an 
insurance  company  both  as  to  pleading  and  as  to  proof  to 
estal)lisli  that  written  answers  made  to  questions  in  an 
application  for  insurance  were  made  as  written.  /Etna 
Ins.  Co.  V.  SimmonSy  49  Neb.  811;  Kettcnhach  v.  Omaha 
Life  Ass%  49  Neb.  842.  See,  also,  Fulrlify  Mutual  Fire 
fns.  Co.  V.  Lowe,  4  Neb.  (Unof.)  159,  and  cases  cited. 
Tin's  issue  was  determined  against  the  defendant  by  the 
trial  court,  and  the  evidence  supports  the  finding.  Under 
the  failure  of  proof  on  the  part  of  defeudant  on  this  point, 
the  question  as  to  whether  the  amendment  to  the  reply 
was  properly  made  is  of  no  moment. 

The  third  assignment  of  error  is  that  the  court  erred 
in  excluding  evidence  material  to  defendant's  case.    The 
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The  contentions  made  by  the  plaintiff  in  this  court  are, 
in  substance,  that  the  findings  and  decree  are  not  sus- 
tained by  the  evidence,  and  that  the  court  erred  in  ad- 
mitting testimony  as  to  declaration  of  ownership  of  the 
land  by  Drake  during  his  lifetime.  Of  course,  if  the  evi- 
dence in  behalf  of  plaintiff  failed  to  establish  his  right  to 
tlie  relief  sought,  it  is  unnecessary  to  consider  the  ques- 
tion as  to  the  admission  of  evidence. 

In  brief,  plaintiff  asserts  that  his  father,  James  N. 
Drake,  appropriated  money  left  by  plaintiff's  mother, 
Emma  N.  Drake,  at  hor  death  in  1809,  to  the  amount  of 
over  $500;  that  the  father  soon  after  bought  a  stock  of 
groceries  in  Omaha  with  tiiis  money  for  the  plaintiff;  that 
the  business  and  stock  belonged  to  plaintiff;  that  the 
stock  and  business  w^as  afterwards  exchanged  for  the 
Cherry  county  land,  aVid  the  title  wrongfully  taken  by 
James  N.  Drake  in  his  own  name,  in  place  of  that  of 
plaintiff,  who  is  the  true  owner.  He  invokes  the  equitable 
principle  that  he  is  entitled  to  follow  the  trust  fund  and 
accept  it  in  its  changed  condition,  if  he  so  elects. 

James  N.  Drake  is  dead.  The  action  is  against  his  heirs 
and  administrator  de  bonis  non.  The  evidence  shows  that 
James  N.  Drake  in  August,  1899,  purchased  from  one 
Edwards  a  stock  of  groceries  in  Omaha.  He  carried  on 
the  business  in  the  name  of  the  plaintiff  Rodney  E.  Drake, 
who  was  then  a  boy  of  about  12  or  13  years  of  age,  for 
about  7  months,  when  he  disposed  of  the  stock  and  busi- 
ness to  one  Joice  for  f  650  in  money  and  160  acres  of  Cherry 
county  land.  James  N.  Drake  died  in  February,  1909, 
leaving  surviving  him  Emma  N.  Drake,  his  widow.  Drake 
Imd  l)een  married  twice  previously.  By  his  first  wife  he 
had  two  children,  Rodney  E.  Drake  and  Charles  Louis 
Drake.  The  whereabouts  of  the  latter  does  not  seem  to  be 
known,  or  whether  he  is  yet  living. 

The  testimony  as  to  tlie  fact  of  Mrs.  Drake's  possession 
of  money  consists  of  direct  testimony  by  the  plaintiff  to 
that  effect  and  testimony  as  to  declarations  by  James  N. 
Drake.     Plaintiff  testifies  that  a  few  vears   before  his 
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mother's  death  she  showed  him  over  f500  in  money;  that 
this  money  was  kept  in  the  drawer  of  a  commode  and 
in  an  ordinary  pillow.  He  afterwards  said  the  money  was 
left  in  the  house  at  the  time  of  his  mother's  death:  but 
gave  as  his  reason  for  saying  so  that  it  had  been  shown  to 
him  by  her,  but  he  could  not  say  that  it  was  a  year  or  a 
month  before.  He  also  said  he  did  not  see  it  .ifter  her 
death.  As  to  the  declarations  of  James  N.  Drake,  the 
testimony  of  Edwards,  who  sold  the  stock  of  goods  to  the 
father,  is  that  at  the  time  of  the  sale  Drake  told  him  that 
he  was  usiny;  his  bov's  monev  and  buving  the  stock  for 
him.  A  young  woman,  now  Mrs.  Shultz,  who  assisted  in 
the  store  and  who  was  then  about  19  years  of  age,  testifies 
that  slie  heard  Mr.  Drake  tell  Edwards  it  was  Rodney's 
mother's  money  that  he  was  putting  in  the  business. 
Houliston,  the  broker  who  negotiated  the  subsequent  sale 
from  Drake  to  Joice,  testified  that  the  bill  of  sale  was. 
drawn  with  "R.  E.  Drake,"  and  "R.  E.  Drake,  by  James 
N.  Drake,  guardian,"  as  vendors,  at  Mr.  DraJce's  direction, 
and  that  he  was  told  the  boy  owned  the  store  and  the  land 
would  be  the  boy's.  On  cross-examination,  however. 
Houliston  testifies  that  Drake  "claimed  that  the  property 
was  his,  but  it  was  in  the  boy's  name;  he  was  doing  busi- 
ness in  his  boy's  name."  "Q.  Did  he  give  you  any  rea- 
son at  that  time  as  to  why  the  property  was  in  his  boy's 
name?  A.  He  said  he  was  in  a  hard  row  of  stumps;  he 
had  some  judgments  against  him;  he  siiid  he  could  not  pay 
them  just  now;  he  said  he  was  going  to  pay  them ;  he  said 
r  understood  tliat  business."  Mrs.  Shultz  testifies  that 
when  Mr.  Drake  was  in  York,  a  few  weeks  before  he  pur- 
chased the  stock  of  groceries,  he  showed  her. $900  in  money, 
and  told  her  that  this  money,  except  $150,  "was  Susan's 
money." 

On  the  other  hand,  it  is  shown  that  after  the  father's 
death  Rodney  E.  Drake  caused  to  be  prepared  and  pre- 
sented to  the  county  court  a  petition  asking  for  adminis- 
tration of  his  father's  estate.  At  the  same  time  he  filed  a 
petition  asking  that  the  estate  of  his  mother,  Susan  R. 
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Drake,  who  had  died  about  10  years  before,  be  closed  up. 
He  was  appointed  administrator  of  his  mother's  estate, 
and  in  the  inventoiy  filed  by  him  as  such  administrator 
he  listed  certain  pieces  of  real  estate,  but  showed  no  i)er- 
sonal  property  as  belonging  to  her  at  the  time  of  her 
death.  At  that  time  apparently  he  had  no  recollection 
that  his  mother  had  any  personal  property  at  tlie  time  of 
her  death,  because  neither  in  the  petition  for  his  appoint 
ment  nor  in  his  inventory  of  the  estate  does  he  recite  this 
fact.  He  was  also  appointed  administrator  of  his  father's 
estate,  but  he  filed  no  claim  against  that  estate  for  the 
money  which  he  now  insists  he  inherited  and  which  he 
claims  his  father  misappropriated.  Furthermore,  the 
mother  left  insurance  in  the  sum  of  fSOO,  half  of  which 
was  payable  to  her  husband,  James  N.  Drake,  and  half  to 
her  son,  Rodney  E.  Drake.  The  father  was  appointed 
guardian  of  Rodney,  took  possession  of  the  money,  and 
reported  his  disposition  of  it  to  the  county  court,  the  al- 
lowance of  which  report  seems  to  be  still  pending,  so  far 
as  the  record  here  shows.  No  claim  was  made  in  these 
proceedings  that  the  guardian  ever  acquired  any  other 
money  of  the  plaintiflf. 

Upon  considering  the  whole  case,  we  are  of  opinion  that 
t  he  most  reasonable  explanation  of  the  facts  is  that  given 
riouliston  by  Drake,  that  Drake  was  in  debt,  that  the 
stock  was  his,  but  that  he  was  conducting  the  business  in 
Ill's  son's  name.  It  is  shown  that  Drake  had  conducted 
auotlier  store  in  his  wife's  name  some  years  previously, 
which  he  had  disposed  of,  and  that  in  the  interim  he  had 
carried  on  no  steady  business,  but  had  been  assessor,  and 
liad  been  engaged  in  selling  mining  stock.  There  is  noth- 
ing to  sliow  from  what  source  Mrs.  Drake  could  or  did 
acquire  any  money  of  her  own. 

In  order  to  establish  a  resulting  trust  by  parol  proof, 
tlie  evidence  must  be  clear  and  convincing.  Of  course,  a 
preponderance  is  .sufficient,  but  in  order  to  preponderate 
it  must  be  of  such  a  character  that  when  all  the  circum- 
stances are  taken  into  consideration,  and  considering  the 
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a  number  of  tlie  persfms  wliose  names  appear  npon  tbe 
petition  signed  their  names  thereto  after  it  was  filed,  but 
there  is  al)Soluteiy  no  proof  that  Ihe  requisite  nmiiUer  of 
name»  were  not  upon  the  petition  before  it  was  filed  or 
before  the  first  publication  of  the  notice  of  the  applicant. 
Since  tliei-e  is  nothing  to  show  that  the  retiuisite  nuin- 
iier  of  names  of  qualified  signei-s  did  not  appear  upou  the 
IM'titiiin  before  tlie  filing  thereof  or  before  the  publication 
of  the  notice,  the  district  court  did  not  err,  and  its  jndg 
ineut  is,  therefore, 

Affiumed. 


J.  P.  Straiton  V,  State  op  Nebbaska. 

FiiEU  SKi'TEMBBa   28,1912.     No.  17,5 6S. 

Peddlers:  License.  A  Missouri  coriiorarion,  which  raanufaofured  and 
produced  ranges  In  that  state,  employed  defendant  to  sell  them 
from  a  wason  in  this  aiale.  He  worked  for  a  salary  and  had  bo 
interest  In  tbe  sale  or  In  the  horsts  and  wagon  vhlch  be  used  In 
the  business.  A  statute  Imposes  a  lax  upoD  peddlers,  but  eipresaty 
excepts  "parties  selling  their  own  works  or  produftion  •  •  • 
either  by  themselves  or  employees."  Held,  Thai  defendant  Is 
within  the  excepilon  and  Is  not  Uable  to  be  taxed  as  a  peddler 
under  surh  statute. 


possession  of  his  faculties  and  in  the  exercise  of  ordinair 
rare,  there  waa  nothing  to  divert  his  attention  frum  his 
own  peril.  The  darkness  of  the  night  and  his  knowledge 
of  his  surroundings  would  naturally  stimulate  liis  sense 
of  danger.  There  is  no  evidence  to  sustain  a  finding  that 
the  injury  was  wantonly  or  wilfully  inflicted.  Oases  re- 
quiring notice  or  warning  to  persons  who  are  permitted 
to  use  a  ])ath  across  tracks  and  analogous  cases  do  not 
apply  to  the  present  situation.  Proof  that  there  was  no 
liglit  on  the  car,  that  there  was  no  brakeinan  thereon,  and 
tliat  i1  was  moved  without  notice  or  warning,  in  connection 
with  otlier  facts  disclosed,  is  not  sufficient,  under  the  cir- 
(riuustiincps  of  this  case,  to  show  actionable  neglieeuce. 
Chk-aijo,  R.  I.  d  /'.  R.  Co.  V.  Mclntire,  29  Okla.  797.  119 
Pac.  lOOS.  and  cases  cited. 

The  judgment,  tlierefore,  is  not  sustained  by  suflSeient 
evidence,  and  is  for  that  reason  reversed  and  the  cause 
remanded  for  further  proceedings. 

Reversed. 

I,ETTO.\',  J.,  concurring  in  part. 

I  believe  the  ease  should  be  reversed  and  a  new  trial 
bad  for  reas<ms  unnecessarj'  to  set  forth,  since  a  majority 
of  the  court  concur  in  the  ojunion;  but  I  think  there  was 
suRicieiit  proof  to  carrj'  the  questions  of  fact  to  a  jury. 

K.^wchXr,  J.,  concurring. 

J  concur  in  tlie  judgment  of  reversal,  on  the  ground  that 
the  amount  of  the  verdict  is  so  grossly  excessive  as  to  force 
the  conclusion  that  it  is  the  result  of  prejudice  on  thr 
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John  Carlon,  appellbe,  v.  City  Savings  Bank, 

appellant. 

Filed  Ssptsmbbb  28,19X2.    No.  16,766. 

Principal  and  Agent:  Personal  Injttbies:  Liability.  Where  the  re- 
ceiver of  an  insolvent  trust  company  continues,  under  an  order  of 
the  court,  to  collect  for  a  bank  the  rents  of  a  lot  mortgaged  to  it 
the  same  as  the  trust  company  had  previously  done,  and  there 
Is  a  controversy  between  the  receiver  and  the  bank  as  to  the 
insolvent's  interest  in  such  rents  and  in  the  lot  itself,  the  re- 
ceiver being  subject  to  the  directions  of  the  court,  and  not,  as 
agent,  under  the  control  of  the  bank,  the  latter  is  not,  as  a  matter 
of  law,  necessarily  liable  to  the  tenant  from  whom  the  rents 
are  collected  tor  damages  resulting  from  the  negligence  of  the 
receiver's  employee  in  repairing  the  mortgaged  lot. 

Appeal  from  the  district  court  for  Douglas  county: 
Howard  Kennedy,  Judge.    Reversed. 

William  Baird  d  Sons,  for  appellant. 

fl*.  n.  Bowes  and  E.  0.  Hodder,  contra. 

Rose,  J. 

The  petition  alleges  that  the  wife  of  plaintiflf  was  per- 
sonally injured  through  the  negligence  of  defendant,  and 
this  is  an  action  to  recover  damages  for  tlie  loss  of  her 
services.  From  a  judgment  in  favor  of  plaintiff  for  f  1,606. 
defendant  has  appealed. 

In  a  separate  action  the  wife  of  plaintiflf  previously  re 
covered  in  her  own  right  a  judgment  for  the  same  injuries* 
and  her  recovery  was  sustained  by  this  court  Carlon  i>. 
City  Savings  BanJc.  85  Neb.  659. 

As  tenants,  plaintiflf  and  his  wife  made  their  home  on 
a  leased  lot  in  Omaha.  The  latter,  in  attempting  to  use 
a  board  walk  extending  from  the  rear  of  the  house  to  an 
outhouse  on  the  premises,  fell  through  the  walk  into  an 
old  cistern  September  24, 1903,  and  was  injured.  She  was 
not  at  fault    Prior  to  the  accident  the  walk  had  been  tern- 
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established  by  the  evidence  that  the  filling  of  the  cistern 
must  be  regarded  as  the  act  of  the  bank." 

To  justify  the  giving  of  this  instruction,  plaintiff  argues 
tbe  following  propositions:     The  trust  company,  at  the 
time  of  the  ai)pointment  of  the  receiver,  had  no  interest  of 
any  kind  in  the  leased  premises.    It  had  no  right  of  pos- 
scission  of  any  kind.    The  receiver  of  an  insolvent  corpora- 
tion takes  only  the  assets  tliereof.    The  receiver  succeeded 
the  trust  company  as  agent,  and  defendant  recognized  the 
agency.     In  collecting  rents  and  in  making  repairs  he 
acted  alone  for  defendant  and  was  exclusively  its  agent. 
Defendant  was  responsible  for  his  acts.    With  knowiedge 
of  the  receiver's  actions  defendant  accepted  the  benefit 
of  his  collections  and  ratified  his  acts  as  agent,  not  as  re- 
reiver.    Is  this  argument  sound?    Did  the  trial  court  cor- 
rectly instruct  that  Potter,  receiver  of  the  insolvent  trust 
company,  was  tlie  agent  of  defendant  in  filling  the  cistern, 
and  that  his  employee's  tort,  which  resulted  in  injury  to 
plaintiff's  wife,  was  the  act  of  defendant?    WTien  the  re- 
ceiver w%as  appointed,  it  was  part  of  the  business  of  the 
insolvent  trust  company  to  collect  for  defendant  the  rents 
of  the  lot  where  the  injury  occurred.    While  acting  as  re- 
ceiver Potter  directed  the  filling  of  the  cistern  and  out  of 
funds  in  his  hands  paid  for  the  work  negligently  per- 
formed.   Ilis  records  as  receiver  so  show.    The  decree  ap- 
pointing Potter  receiver  of  the  trust  company  and  direct- 


ing him  in  regard  to  its  business  ordered  him  to  "conduct 
said  business  in  all  its  branches."  It  was  under  this 
order  tliat  the  receiver  assumed  to  continue  the  collection 
of  rents  for  defendant.  A  receiver  may,  under  the  direc- 
tions of  the  court,  proceed  to  carry'  on  the  business  and 
jierform  the  agreements  of  the  insolvent  corporation,  if 
deemed  to  be  for  the  best  interests  of  those  who  mav  ^- 
tablish  rights  in  the  litigation.  To  prevent  the  receiver 
frcmi  collecting  the  rents,  as  the  trust  company  had  done, 
required  an  order  of  court  The  fees  for  making  the  col 
lections  inured  to  the  benefit  of  those  interested  in  the 
assets  of  the  trust  company.    The  business  of  collecting 
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d  O.  S.  Co.,  68  Neb.  233,  239.  The  record  showing,  as 
already  indicated,  that  the  receiver  collected  the  rents  and 
distributed  them  as  receiver  under  the  order  of  the  court, 
that  there  was  a  controversy  between  defendant  and  the  re- 
ceiver in  regard  to  the  interest  of  the  trust  company  in  the 
rents  and  in  the  mortgaged  lot,  and  that  defendant  was  un- 
able to  control  the  receiver  as  its  own  agent,  the  trial  court 
carried  the  doctrine  of  agency  too  far  in  holding  that  de- 
fendant, as  a  matter  of  law,  is  liable  to  plaintiff  for  the 
wrongful  act  of  Potter's  employee  in  filling  the  cistern 
and  in  replacing  the  walk  in  a  negligent  manner.  The 
instruction  is  erroneous  under  the  following  doctrine  an- 
nounced in  the  former  case :  "A  receiver  appointed  by  the 
court  in  the  progress  of  litigation  acts  as  receiver  for  all 
of  the  parties  interested;  but  he  is  not  the  agent  for  the 
parties  in  the  sense  that  each  of  the  parties  interested  in 
the  litigation  is  personally  severally  responsible  for  his 
wrongful  or  negligent  acts."  City  Savings  Bank  v.  Carlon, 
87  Neb.  266. 

Ratification  of  the  acts  of  Potter  so  as  to  make  defend- 
ant liable  for  the  tort  of  his  employees  is  not  shown.  For 
the  misstatement  of  law  in  the  instruction  quoted,  the 
judgment  is  reversed  and  the  cause  remanded  for  further 
proceedings. 

Reversed. 
Sedgwick,  J.,  concurring. 

I  suppose  that,  in  determining  whether  the  savings  bank 
is  responsible  for  the  action  of  the  receiver  in  filling  the 
cistern,  we  must  ascertain  whether  the  receiver  was  act- 
ing as  the  agent  of  the  bank  in  so  doing.  The  receiver 
was  not  employed  by  the  bank.  He  had  no  connection  with 
the  business  in  any  way,  except  by  virtue  of  his  appoint- 
ment as  receiver  by  the  court.  A  receiver  is  an  officer  of 
the  court  and  is  at  all  times,  in  everything  he  does,  subject 
to  the  order  of  the  court,  and  is  not  subject  to  the  control 
or  influence  of  private  parties.  The  bank,  then,  did  not 
authorize  him  to  do  anything,  and  could  not  in  any  respect 
control  or  influence  his  actions.     Such  facts  are  incoD- 
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Savings  Banl\  82  Neb.  582.  The  Omaha  Loan  &  Trost 
Company  rented  the  property  as  agent  for  the  bank;  this 
was  a  part  of  its  regular  business.  The  receiver,  when 
appointed,  also  acted  as  agent  for  the  bank  in  the  collec- 
tion of  the  rents.  The  agency  might  have  been  terminated 
by  the  City  Savings  Bank  at  any  time.  After  the  receiver 
bad  collected  the  rents  a  dispute  arose  as  to  their  applica- 
tion, he  claiming  some  rights  under  a  second  mortgage 
held  by  the  Omaha  Loan  &  Trust  Company  which  had 
come  into  his  hands  as  receiver.  This  dispute  was  vsettled 
by  an  order  of  the  court  in  favor  of  the  bank,  as  shoTsu 
by  the  order  set  forth  in  the  opinion.  The  controversy, 
however,  until  it  was  ended,  did  not  interfere  with  the 
collection  of  the  rent  or  the  care  of  the  property  or  the 
liability  of  the  mortgagee  in  possession  to  the  tenant.  The 
cistern  was  filled  in  November,  1902,  when  Potter,  as  re 
ceiver,  was  acting  as  agent  for  the  bank.  The  bank  re- 
ceived all  the  rents,  less  the  agent's  commission  for  rent- 
ing, by  the  payment  of  taxes  according  to  its  written 
agreement  with  Handy,  the  owner. 

The  fact  that  it  was  the  receiver,  and  not  the  corpora- 
tion, that  Avas  its  agent  is  immaterial,  and  so,  also,  is  the 
fact  that  it  had  a  dispute  with  its  agent  as  to  the  applica- 
tion of  the  proceeds.  The  bank  was  in  possession  and 
control  and  it  is  chargeable  with  its  agent's  negligence. 

Fawcett,  J.,  concurs  in  this  dissent. 


George  L.  Smith,  appellant,  v.  Alfred  Palmer  et  al., 

appellees. 

Filed  September  28, 1912.     No.  17,081. 

Partition:  Allowance  of  ATTOR^^^^*s  Fee.  In  partition,  an  allegation 
in  the  petition  that  the  land  can  pro!)erly  be  divided  among  the 
owners  without  a  sale  and  a  denial  thereof  in  the  answer  raite 
no  issue  of  fact,  since  the  matter  in  dispute  relates  to  procedure 
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regulated  by  statute  and  does  not  make  the  proceedings  adver- 
sary ^'ithin  the  meaning  of  the  rule  that  the  trial  court  may  al- 
low plaintiff's  attorney  a  reasonable  fee  to  be  paid  out  of  the 
common  fund,  where  the  proceedings  are  amicable. 

Appeal  from  tlie  district  court  for  Butler  county: 
Benjamin  F.  Good,  Judge.     Reversed  with  directions. 

L.  S,  Hastings,  for  appellant. 

A.  J.  Evans,  contra. 

BOSB^  J. 

This  is  an  action  for  partition  of  a  lot  in  Ulysses.  The 
property  was  regularly  sold  by  a  referee  to  plaintiff  for 
12,045.  In  confirming  the  sale  and  in  ordering  distribu- 
tion of  the  proceeds,  the  trial  court,  in  the  final  judgment, 
directed  the  referee  to  pay  the  costs  out  of  the  fund  in 
his  hands,  including  a  fee  of  |75  for  plaintiff's  attorney. 
Defendants  did  not  ask  for  a  new  trial  nor  appeal  from 
the  judgment.  Ten  days  after  it  had  been  rendered,  how- 
ever, they  made  a  motion  to  retax  the  costs  and  modify  the 
judgment  by  charging  the  attorney's  fee  of  $75  to  plaintiff. 
This  motion  was  sustained  and  execution  was  awarded  for 
the  collection  of  the  retaxed  fee.  Plaintiff  has  appealed, 
and  the  oiilj^  question  presented  is  the  correctness  of  the 
order  retaxing  costs. 

The  motion  to  retax  was  based  on  the  ground  that  the 
proceedings  were  adversary,  and  tliat  consequently  no  fee 
for  plaintiff's  attorney  could  be  allowed.  Oliver  v.  Lans- 
ing, 57  Neb.  352.  Plaintiff  relies  on  the  doctrine  that  par- 
tition is  a  remedy  inuring  to  the  benefit  of  all  parties 
having  an  interest  in  the  land,  and  that  the  trial  court 
may  allow  plaintiff's  attorney  a  reasonable  fee  to  be  paid 
out  of  the  common  fund,  where  the  proceedings  are  ami- 
cable.   Johnson  v.  Emerick,  74  Neb.  303. 

The  interest  of  each  owner,  as  stated  in  the  petition, 
was  not  disputed  in  the  answer.  No  objection  to  tlie  ac- 
tion for  partition  was  nuule  by  any  defendant.     The  in- 


i-efrulated  by  a  statute  reciuii-iug  the  ajipointaient  of  a 
i"eferee  to  make  partition.  If  the  property  cannot  be 
iliyjded  "without  jjreat  prejudice  to  the  on'nei"8,"  it  is  the 
referee's  statutory  duty  to  so  report  to  the  trial  court, 
Tode,  sees.  812-814.  Whether  iKirtitioo  is  practicable 
must,  in  tiie  first  instance,  be  determined  by  the  referee. 
litirlce  v.  Ciinniitghain,  42  Neh,  645.  The  statutory  pni- 
rediire  w"a.s  followed  and  the  referee  reported  that  the  land 
should  l>e  sold.  There  were  uo  exceptions  to  the  report  of 
the  n-fi-ree.  nor  was  there  any  further  hearing.  Then- 
was,  tlii'rL'fore,  no  controverted  issue  t<i  make  the  proceed- 
iuirs  adver.sjiry  in  sueb  a  sense  aa  to  prevent  the  allowaut-e 
of  the  fee  in  ijiiestion. 

The  jiidjrniciit  is  therefore  reversed,  with  instructions  to 
the  Uistrii't  court  to  oveiTule  tlie  motion  to  retax  costs. 

Reteesed. 


TlEAl.TY  INVESTMEXT  COMPAST,  .\rl'EIJ„\ST,  V.  WlU.IAM  A- 
SnAFKR,  .iPPKM.EE. 

FiiiD  SEPTEiniEK  2S,  iyi2.     Xo.  17,091, 

I.  Vendor  and  Purchaser:  Sale  or  Lasd:  RsbciR9Ioh:  REPMSEMi- 
TiONS.  A  purchaser  of  land,  to  Justify  m  resilssion  on  Kcouot  of 
K  icifre|>re!:<  nistioQ,  must  Ehow  In  some  muiner  that  It  wu 
maicriaJ  and  nii^Kd  him  <o  hta  Injury  and  damage^ 
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8. :    :    :    Erroneous  Statement  or  Value.    As  a 

general  rule  a  mere  erroneous  statement  of  value,  when  made  by 
the  owner  of  land  in  an  effort  to  sell  it,  is  not  actionable. 

3. :  :  Action  for  Price:  Defense  of  False  Representa- 
tions. Where  defendant,  in  a  suit  on  a  note  executed  by  him  and 
delivered  to  plaintiff  in  part  payment  of  the  purchase  price  of 
land,  pleads  that  he  was  induced  to  make  the  purchase  by  means 
of  false  representations  of  plaintiff  in  regard  to  the  character  of 
the  land,  he  must,  in  establishing  that  defense,  prove,  among  other 
things,  facts  or  circumstances  showing  that  he  was  entitled  to 
rely  on  such  representations. 

Appeal  from  the  district  court  for  Lancaster  county: 
Albert  J.  Cornish,  Judge.    Reversed. 

Hall  d  Bishop  and  G.  W.  Lewis,  for  appellant. 

George  A.  Adams  and  Morning  d  Ledxoith,  contra. 

Rose,  J. 

This  is  an  action  on  a  promissory  note  for  |840.  De- 
fendant agreed  to  buy  from  plaintiff  a  quarter-section  of 
land  in  South  Dakota  for  |5,200,  and  paid  $200  down. 
Later  he  executed  a  formal  ccmtract  of  purchase  and  a 
series  of  notes  for  the  remainder  of  the  purchase  price 
The  note  in  controversy  is  the  first  of  the  series.  It  bears 
date  August  21,  1909,  and  fell  due  December  1, 1909.  In 
his  answer  defendant  admitted  the  execution  of  the  note, 
but  pleaded  it  was  void  on  the  ground  that  he  had  been 
induced  to  sign  it  by  the  false  and  fraudulent  representa- 
tions of  A.  IT.  Rait,  who,  as  agent  of  plaintiflF,  conducted 
the  negotiations  leading  up  to  the  alleged  fraudulent 
sale.  The  answer  also  contained  a  cross-bill  demanding 
judgment  for  tlie  amount  of  the  cash  payment.  The 
charges  of  fraud  ccmsisted  principally  in  the  making  of 
false  reiiTNentations  that  the  land  was  situated  2^  miles 
from  Wetonka;  that  land  of  like  character  was  selling  for 
|35  to  1-10  an  acre,  and  that  the  tract  in  controversy  was 
better  tlian  the  average  (luarter;  that  it  was  free  from  al- 
kali, gumlx)  or  hai*d-pan ;  that  there  were  stxmes  upon  the 


companiod  bj  two  real  estate  ageut:^,  tiutcbinsun  and 
Allen.  The  party  spent  two  days  inspecting  laocLs  near 
Wessinyton  Springs,  but  defendant  declined  to  make  a 
purcha^  because  the  lands  offered  for  saie  were  too  r^ngh 
and  Iiilly  to  suit  him.  Afterward  he  went  with  his  tvo 
friends  and  Allen  to  Al)erdeen,  and  by  the  lattw  was  in- 
troduced to  Rait,  who  was  an  entire  stranger.  To  Rait 
defendant  stated  he  would  buy  a  piece  of  land,  if  he  found 
one  to  Miit  hiiu,  and  he  was  taken  in  an  autotnohile  on  a 
tour  of  ins|ie<tion.  On  the  trip  Rait  occupied  the  froDt 
seat  with  the  chauffeur.  Defendant  sat  in  the  rear  seat 
with  liis  two  friends.  Three  tract*  of  land  were  insj>e(;tcd. 
In  ii'gai'd  to  the  first,  defendant  testified  Rait  guaranteed 
that  it  was  free  from  alkali,  but  that  he  did  not  buy  it 
because  he  thonglit  there  were  too  many  buffalo- wallows, 
that  they  represented  alkali,  and  that  the  land  did  not  suit 
him.  ITp  loiikcd  at  the  second  piece,  but,  according  to  his 
own  teslimi>ny,  did  not  buy  it  because  there  were  too  mam 
stones  on  it.  Up  to  this  time  the  evidence  is  undisjtuted 
that  he  acted  on  his  own  judgment  as  to  the  character  of 
tlie  land,  taking  into  consideration  buffalo- wallows  as  in- 
dicating the  presence  of  alkali.  The  third  tract  is  the  land 
in  controvei-sr.  When  they  arrived,  Eait  remaiued  at  the 
autnnn'hile  and  defendant  went  onto  the  land  with  one  of 
his  fricnrls.  There  was  a  snale  on  the  »iuarter-section, 
anil  tlie  rough  land  in  oonnwtion  with  it  was  variously 
estimated  by  the  witnessi-s  to  be  from  tliree  to  eighteen 
aires.  Defendant  admits  that  he  crossed  this  swale,  and 
he  afterward  refcrreil  to  buffalo-wallows  therein.  He 
tlierefnre  saw  the  swjile  itself  and  the  land  on  both  sides 


De- 
the 

lie 
ght 
mil 
tin- 
ved 
tniy 
ier- 
ap- 
•aet 
itly 
ned 
!to 
rep- 

to 
bad 
told 
not 

by 

lait  . 
I  he 
lese 

)  to 

He 
I  on 
lint. 

He 
lasp 
rom 

«- 

tbe 
act, 
love 
r  he 
ilish 
rait 


Tlie  evidence  hcing  insufficient  to  sustain  the  verdict, 
the  judgnieut  of  tlie  district  court  is  reversed  and  the 
oause  remanded  for  further  proceedings. 


HOSEA  CarI'ENTKB,  API'EI.LANT,  v.  Matthkw  Schnerlb  bt 

AL.,  APrEt.LEES. 

Filed  SEPTEiiflEit  28, 1912.     No.  16,620. 

L  Hlghwaya;  Establishmbut  dt  Phkmiiiptio.n.  Slight  deviaUons 
(roin  the  line  of  public  travel  to  avoid  mud,  pools,  or  natural 
obstrucllona  will  not  necessarily  prevent  the  establlelunent  of  a 
highway  by  prescription,  cBpeclally  so  when  It  appears  that  the 
natural  obatruotiona  have  been  removed  and  that  the  roadway 
has  been  used  without  InterruptlMi  or  aubataotlal  change  for 
more  than  ten  years. 

2.  :    Dedication.    Where  a  landowner  notlfles  the  public  to  cease 

traveling  a  road  across  his  lands,  and  In  lieu  thereof  to  travel  over 
the  section-line  road  along  the  edge  of  hU  land,  and  he  and  his 
grantees,  Bubsc<|uently,  for  a  period  of  ten  years,  permit  the  pub- 
lic without  Interrupiion  to  travel  along  said  section  line  over  a 
Btrlp  of  land  less  than  two  rods  In  width,  such  acta  will  be  con- 
strued to  consriiuie  a  dedication  of  such  strip  of  land  u  a  putr 
lie  road. 

3   :    ;    AciEPTANCB.    Ifl  ordcF  to  eonatltute  a  highway  by 

dedication,  it  Is  not  necessary  that  the  offer  of  dedication  be  ac- 
ceptd  by  the  public  aulhorltiea.  It  may  be  accepted  by  the 
public  itself,  and  Ibe  acceptance  by  the  public  Itself  la  shown 
by  Ita  entering  upon  the  land  and  enjoying  the  privilege  offered, 
by  user. 


,. ,..,:,.  I,  uuverae  to  tne  occupancy  of  the  owner  of  the 
land,  of  some  particular  op  defined  way  or  track,  miintcr- 
mpti-dlj,  witliout  substantial  cliangc,  tor  a  period  of  linif 
necessary  to  bar  an  action  to  recorer  the  land."    ISIeek  r 
Kellrr,  73  Neb.  826;  Engle  v.  Hunt,  50  Neb.  338.   Wliether 
a  highway  three-fourths  of  a  mile  long  at  the  place  de 
scnbod  was  acquired  by  either  dedication  or  adverse  awr 
IS  the  controlling  question  in  the  case.    The  claim  of  llic 
public  was  shown  by  a  witness  who  testified  without  ob- 
jection tliat,  about  12  years  before  the  trial,  the  countr 
surveyor  surveyed  the  road;  that  it  was  laid  out  by  the 
county;  that  damages  were  allowed,  but  never  paid;  that 
be  lived  on  land  west  of  the  road  and  was  notified  to  movp 
bis  fence  back;  that  the  witness,  under  written  notice 
from  a  supcrvtwr,  had  done  work  on  the  road;  that  he 
worked  some  tlierc  most  every  year;"  that  his  son  had 
also  w-orked  on  the  road,  and  that  a  man  by  the  name  of 
Uavis  'plowed  the  hills  down  almut  12  vears  ago  "  While 
the  cnimty  board's  orders  in  regard  to  this  road  appear 
to  have  been  introdnced  in  evidence,  tliey  are  not  in  the 
bill  of  exceptions.     Evidently  the  parties  consider  them 
immaterial  in  determining  the  issues  tried.    A  nuinlier  of 
witnesses    testified    that    the    road,    without    substantial 
.liange,  bad  been  open  to,  and  used  by,  the  public  gen- 
erally, continuously,  for  12  years  or  more  liefore  defend- 
ants attoinptod  to  close  it;  that  the  travel  had  never  been 
interrupted;  and  that  continuous  use  bad  worn  tracks  in 
Hie  s,„,     ,t  was  shown  tliat  the  roadway  left  open  bv  th„«. 
«ho  uiltivated  the  lands  in  controversy  varied  in  width 
ml  tlicre  is  p„.,itive  testimony  that  a  space  sufficient  for 
file  p.issage  „f  wagons,  buggies  and  stock  was  always  nseil 
for  that  purpose.    It  appears  that,  for  a  time,  heavy  loads 
were,   for  a  short  distance,  diverted  at  one  place  bv  « 
lull,  but  that  Hiere  was  continuous  travel  close  to 'the 
action  line  during  tlie  entire  length  of  the  strip  of  land 
in  question  for  iiimc  than  10  years.    It  is  shown  without 
contradiction  tliat  one  Blackburn,  who  from  1896  to  190(1 
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owned  the  quarter  section  of  land,  along  which  the  north 
half  mile  of  tlie  road  runs,  notified  the  public,  who  were 
traveling  over  a  road  that  ran  through  the  middle  of  his 
quarter  from  north  to  south,  to  cease  traveling  over  that 
road  and  to  use  the  section  line  road;  clearly  showing  a 
recognition  and  dedication  of  the  north  half  mile  of  the 
road  in  controversy,  on  his  part.  It  is  also  shown  with- 
out contradiction  that  one  Davis,  who  owned  the  soutli 
eighty,  now  owned  by  defendant  JIatthew  Schuerle,  as 
early  as  1897,  worked  the  Iiill  on  the  road  contended  for, 
in  fn»nt  of  liia  eighty,  so  as  to  mnke  the  hill  more  passable 
for  vehicles  of  all  kinds  tniveling  along  the  road;  thus 
showing  a  recognition  and  dedication  by  him  of  the  other 
qnartfT  of  a  mile  of  tlie  road  in  controversy.  The  evi- 
dence is  uncontradicted  that,  not  only  prior  to  the  tore- 
going  acts  hy  Blackburn  and  Davis,  but  at  all  times  sub- 
sequent thereto,  until  the  defendants  went  into  possession 
of  the  lands  in  1907,  the  road  had  been  open  to  the  public 
and  traveled  by  the  people  passing  along  there,  at  will. 
A  dedication  of  land  for  a  public  road  along  a  section 
line  will  he  inferred  upon  much  weaker  testimony  than 
would  be  required  to  establish  siioh  a  dedication  of  a  road 
running  through  a  tract  of  land.  In  tliis  case  we  think 
the  evidence  is  ample  to  establish  both  a  dedication,  and 
user  for  the  statutory  period,  of  the  road  in  controversy. 
The  judgment  of  the  district  court  is  therefore  reversed 
and  the  oause  remanded,  with  directions  to  that  court  to 
grant  a  perpetual  injunction  against  both  defendants  as 
prayed  in  plaintiff's  petition. 

RUVBESBD. 
Letton,  J.,  not  sitting. 

SEiiGwiCK,  .7.,  dissenting. 

It  is  said  in  the  opinion  that  the  controversy  involves 
a  road  running  three-fourths  of  a  mile  south  from  the 
north  side  of  the  section,  and  that  the  trial  court  ordered 
it  opened  for  one-haif  mile  along  the  section  line,  and  the 
result  of  the  judgment  of  the  trial  court  was  to  keep  open 


There  is  no  attempt  made  in  the  opinion  to  sbow  an; 
right  to  (TOSS  this  sonthwest  quarter  of  section  27,  but 
r  understand  from  the  record  that  there  is  no  substantial 
claim  by  either  party  that  there  bas  ever  been  a  road 
across  the  southwest  forty  of  section  27,  either  by  general 
user  or  by  grant,  and  that  there  is  no  way  that  the  pro- 
posed road  three-fourths  of  a  mile  long  can  be  made 
available.  I  do  not  think  that  the  law  will  allow  the 
creation  of  such  a  cul-de-sac,  as  it  is  named  in  the  opinion, 
by  prescription,  and  therefore  the  conclusion  reached  is 
not  warranted  by  the  record. 


Bettyb  p.  Booth,  appellbb,  v.  Feedeeick  M.  Andrus, 
appellant, 

Filed  Sbptbmbkb  2S,1913.     No.  16,630. 

1.  Physicians  and  SiiT^«ons:  Malpbactick.    In  an  action  for  malprw 

tice,  a  physician  or  surgeon  Is  entitled  to  have  hla  treatmen'  or 
a  patient  tested  by  the  rules  and  general  course  of  practice  of 
Itae  Bchool  of  medicine  to  which  he  t)elong3. 

2.  :    Skill  Requiked.    Physicians  and  surgeons  are  not  required 

to  posaeaa  tie  highest  Knowledge  or  experience,  but  the  test  Is  tb 
degree  ot  skill  and  diligence  which  other  physicians  In  the  samf 
general  neighborhood  and  in  the  same  treneral  line  of  practk* 
ordinarily  have  and  practice, 

3. :    .    Physicians  and  surgeons  do  not  impliedly  warrant 

the  recovery  of  their  patients,  and  are  not  liable  on  account  of 
any  failure  in  that  respect,  unless  through  some  default  of  their 
own  duty. 
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4. :   Malpractice:   Trial:   Examination  of  the  Person.    Where 

during  the  trial  of  an  action  against  a  surgeon  for  damages  for 
malpractice,  the  plaintiff  voluntarily  submits  a  portion  of  her 
body  to  the  inspection  of  the  court  and  Jury,  it  is  error  for  the 
court  to  refuse  to  permit  an  examination,  by  a  limited  number 
of  reputable  surgeons  of  defendant's  selection  and  school,  of  that 
portion  of  the  body  so  exhibited. 

6. :  :   :   .    And  where,  in  such  an  action,  the 

claim  is  single,  and  is  based  upon  two  separate  operations  on  the 
same  day,  upon  two  different  portions  of  plaintiff's  body,  if  plain- 
tiff voluntarily  submits  to  the  inspection  of  the  court  and  Jury 
that  portion  of  her  body  upon  which  one  of  such  operations  was 
performed,  it  is  error  for  the  court  to  refuse  to  permit  an  exam- 
ination, by  a  limited  number  of  reputable  surgeons  of  defendant's 
selection  and  school,  of  the  other  portion  of  the  body  upon  which 
the  other  operation  was  performed. 

6.  :    :    ADMI8SI0X  of  Evidence.    In  an  action  for  damage-; 

against  a  surgeon   for  malpractice,   where   the   allegations   and 
prayer  of  the  petition  are  based  solely  upon  the  defendant's  al 
legt^d  negligence  and  want  of  care  in  the  performance  of  certain 
surgical  operations  and  in  the  administration  of  medicines  in  con 
nection  therewith,  at  plaintiff's  home  and  in  defendant's  hospitaV 
it  is  prejudicial  error  for  the  court  to  permit  plaintiff  to  testify 
that,  at  another  time  and  place,  during  the  several  months  in 
terim  between  such  operations,  defendant  made  an  indecent  pro- 
posal to  her. 

7.  Instructions    examined    and    referred    to    In    the    opinion,    held 

erroneous. 

8.  Appeal:    Reversal.     Where    the    preponderance    of    the    evidence 

against  the  verdict  of  the  jury  is  so  great  as  to  indicate  that  the 
verdict  was  probably  the  result  of  passion  or  prejudice,  it  will  be 
set  aside  and  a  new  trial  ordered. 

9.  Evidence  examined  and  set  out  in  the  opinion,  held  insufficient  to 

sustain  the  verdict  and  judgment. 

Appeal  from  the  district  court  for  Lancaster  coiintv : 
WiLLARP  E.  Stewart,  Judge.    Reversed. 

C.  C,  Maria II .  L.  C.  Bvrr,  B.  F.  Good  and  S!,  A.  Wood, 
for  appellant. 

T,  J.  Doyle  and  O.  L,  De  Lacy,  contra. 


uftei"  this  notion  was  I)t'j;nn  in  tbe  district  court  for  l,iin- 
caster  county,  to  recover  daiiiiiges  for  alleg<!d  malprartiire 
ou  tlie  part  of  defendant  in  liis  treatment  of  plaintiff 
durin*;  tlie  time  above  indicated.  The  jury  returned  a 
verdict  in  favor  of  plaintiff  for  $7,200,  upon  which  judg- 
ment was  entered,  and  defundtinf  appealH. 
The  Mubstantial  averments  of  the  petition  are: 

1.  Tliat  ill  the  month  of  July,  1907,  defendant  careh-ssly 
and  negligently,  and  without  tlie  knowledge  and  consent 
of  plaintiff,  produced  aa  abortion  of  a  living  fcetus.  and 
thereafter  removed  plaintiff  from  lier  home  to  a  lii>spital 
owned  and  operated  hy  defendant,  "and  there  put  tlie 
plaintiff  under  the  influence  of  an  anesthetic  and  eni-ettcd 
the  plaintiff,  sultjecting  her  to  great  indignities  and  a;reat 
pain,  and  further  lacerated  and  injured  the  plaintiff." 

2.  Tliat  about  February  14,  lOOS,  defendant  advised 
plaintiff  that  a  surgical  operation  was  necessary,  to  sliorfpn 
certain  ligaments,  and  also  suggested  that  he  desired 
to  remove  plaintiff's  ovaries;  the  latter  of  which  plaintiff 
forbade;  that  the  ovaries  were  not  diseased,  and  it  was 
not  necessary  to  remove  the  same;  that,  notwith-<tandiug 
such  fact;  defendant  i)erformed  said  operation,  and  did  sii 
in  such  an  unskilful  manner  tliat  plaintiff  was  unneces- 
sarily lacerated  and  mutilated;  that  an  anesthetic  was 
aduiinisfered  to  plaintiff  by  defeiidant;  that  no  physician 
was  called'  in  to  aid  or  assist  in  administering  the  an- 
esthetic or  in  perforTiiing  the  operation;  that  while  plain- 
tiff was  uuconscimis  defendant,  without  her  knowledge 
or  (-(insent,  removed  her  appendix,  cut  and  lacerated  the 


5.  That  prior  to  said  assatilt  "made  upon  plaiDtiflf  in 
the  niaDner  aforesaid  by  defeDdaiit"  tlie  general  health  of 
plaintiff  was  good;  her  constitution  strong  and  nnim- 
paired;  plaintiff  was  then  32  years  of  age,  a  married  wo- 
man with  prospect  of  a  long  life,  and  the  blessings  and 
comforts  and  happiness  of  home  and  of  rejiriug  a  family; 
tliat  the  assault  and  injury  of  the  defendant  "in  the  mann« 
aforesaid"  has  rendered  it  impossible  for  plaintiff  to  con- 
ceive and  to  roar  children,  reudi-red  her  a  constant  and 
permanent  sufferer,  and  that  said  injuries  inflicted  are 
permanent;  that  plaintiff  has  expended  large  sums  of 
money  in  treatment  and  effort  to  cure  the  injuries  inflictol 
upon  her  by  defendant,  in  the  manner  aforesaid,  in  the 
sum  of  $1,000,  all  of  which  has  been  necessary;  that  she 
has  betm  compelled  to  live  away  fi*om  tlie  presence  and 
companions! rip  of  her  only  child  and  to  be  constantly 
se]nirated  from  her  husband  on  account  of  the  condition 
of  health  thus  inflicted  upon  her  by  defendant,  and  for 
the  reason  of  the  premises  has  sustained  damages  in  the 
sum  of  f50,000,  for  which  amount  she  prayed  judgment. 
Later,  as  an  amendment  to  the  petition,  it  was  alleged 
that  at  the  operation  of  May  11,  above  set  out,  defendant 
also  made  an  incision  in  the  plaintiff's  body,  extending 
from  the  lower  part  of  the  shoulder  of  the  right  side  near 
the  breast  and  continuing  from  there  down  around  the 
breast,  a  distance  of  about  seven  inches;  "cut  and  lacer- 
ated the  plaintiff  without  her  knowledge  or  consent,  onder 
.the  pretext  that  the  gbinds  of  the  breast  were  affected 
with  tuberculosis  and  it  was  necessary-  to  remove  the  same, 
and  greatly  irritated  that  said  part  of  plaintiflTs  body  by 
the  cutting  aforesaid,  and  did  then  put  22  stitches  in  said 
ojK'iiing,  and  did  said  act  in  a  careless  and  negligent  man- 
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it  use  antiseptics,  and  by  reason 
d  operation  in  not  using  proper 

sterilized  instruments,  and  in 
le  proper  cleanly  condition,  and 
tion  when  it  was  entirely  un- 
ff  having  no  tubercular  glands, 
on  of  tlie  skin  and  Bepticeniia 
of  the  hlood,  caiising  the  right 
itiff,  arm  and  leg  on  right  side 
affected  with  an  eruption  which 

and  very  painful." 
on  to  make  the  petition  more 
tain  particulars,  one  paragraph 
inst  the  allegation  in  the  second 
tition — "subjecting  lier  to  great 

was  overruled.    Defendant  also 

from  the  petition  the  words, 
was  also  overruled.  Thereupon 
,  denying  generallj'  all  allega- 
iiitted;  and  then  alleging  that 

plaintiff  he  found  her  siifFering 

uterine  pains  at  her  monthly 
the  necessary  and  proper  treat- 
ies; gave  her  the  best  care  and 
[I  in  nowise  omitted  or  neglected 
s  her  in  any  resi}ect;  that  both 
advised  with  the  defendant  and 

surgeons  as  to  the  condition  pf 
:ion  and  physical  condition,  and 

performed  upon  her  by  defend- 
)  restore  her  health,  and  both 
i,  in  all  the  treatments  given 
erations  performed  upon  her  by 
^rations  in  February  and  May, 
ivith  and  directed  defendant  to 
est  and  greatest  care,  endeavor^ 
tion,  "save  and  except  that  sni^^ 
mes  to  defendant  that  she  di^^ 
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not  wish  her  ovarieR  to  be  removed  except  as  a  last  resort, 
but  nevertheless  would  leave  that  question  to  the  judg- 
ment and  discretion  of  defendant,  and  she  wished  defend- 
ant to  save  them  or  one  of  them,  if  possible,  and  defendant 
alleges  that  said  ovaries  and  Fallopian  tubes  were  in  a 
dangerously  unsound  and  unhealthy  condition   and  the 
appendix  was  dangerously  unhealthy  and  unsound  and  so 
badly  affected  that  he  found  it  necessary  to  remove  and 
he  did  remove  one  of  the  ovaries,  the  appendix  and  a  por- 
tion of  one  of  the  Fallopian  tubes,  all  the  same  being  ap- 
proved and  advised  by  other  attending  physicians;"  denies 
the  allegations  contained  in  paragraph  4  of  the  petition; 
and  alleges  that  plaintiff  was  not  in  general  good  health, 
nor  was  her  constitution  strong  and  unimpaired  as  therein 
alleged;  "that  for  a  long  time  prior  to  the  event  alleged 
in  said  amended  petition,  and  during  all  the  time  alleged 
therein,  she  had  consulted  and  been  treated  by  defendant 
and  many  other  physicians  and  surgeons  in  regard  to  the 
same,  and  so  informed  the  defendant;"  and  alleges  that 
in  all  of  his  services  and  treatment  of  the  plaintiff  he 
used  the  best  care,  skill,  services  and  endeavor  to  cure  and 
restore  plaintiff  to  good  health,  and  in  nowise  omitted  his 
duties  or  care  towards  her  in  any  respect  thereto.     The 
reply  is  a  general  denial. 

Prior  to  the  alleged  abortion  in  July,  1907,  the  history 
of  plaintiff's  physical  condition  is  substantially  as  fol- 
lows :  In  1895,  the  year  prior  to  her  marriage,  her  health 
was  in  a  precai*ious  condition,  causing  her  to  fear  that  she 
was  going  into  consumption.  She  was  carried  from  the 
liouse  to  a  carriage  and  from  the  carriage  to  a  train  and 
taken  to  Wyoming,  in  hopes  that  change  of  climate  might 
be  beueticial.  At  that  time  she  was  having  hemorrhages, 
tlie  cause  of  which  is  unknown,  but  they  evidently  led  to 
tlie  fear  above  suggested.  Her  health  having  improved, 
in  1890  she  was  married.  TMien  her  first  child  was  born 
•she  had  convuljsions  of  so  severe  a  character  that  her  at- 
tending: pliysicians  advised  against  her  having  any  more 
children.     Wlien  her  second  child  was  bom  she  again 


tioD  of  tbe  abdomen  as  to  pain  in  the  stomach,  as  to 
whether  or  not  she  had  vomited  and  as  to  whetho*  or  not 
she  had  had  menstruation  previously,  and  as  to  vbat  she 
thought  was  the  cause  of  her  condition,  "she  told  me 
that  she  bad  had  a  great  number  of  attacks  of  this  kind 
at  her  monthly  periods  and  thought  it  was  due  to  her 
menstrual  period  at  this  time."  He  was  asked:  ''Was 
there  an;  reason  or  cause,  in  your  opinion  and  judgment 
as  a  physician,  that  an  abortion  ought  to  be  committed? 
A.  I  had  no  knowledge  of  the  pregnancy  previous  to  this 
time,  therefore  I  had  no  right  to  conclude  that  an  abor- 
tion could  be  produced."  He  further  testified  that  the 
substance  which  was  subsequently  ejected  was  not  an 
ordinary  foetus,  or  child,  but  was  what  is  termed  a  mole 
He  fully  described  to  tlie  court  and  jury  the  cause  and 
character  of  a  mole,  and  testified  that  where  there  is  this 
deformity  in  growth  the  authorities  state,  and  his  own 
knowledge  of  cases  of  that  kind  is,  that  at  about  the  fourth 
or  sixth  mouth  these  foreign  bodies  are  removed  by  nature. 
He  testified  that  he  described  the  mass  which  had  been 
ejected  the  moment  he  saw  it,  designating  it  to  the  plain- 
tiff as  a  "large  tumor."  He  also  testified  to  having  opened 
it,  and  that  "there  was  no  child  of  any  description  In 
this  mass."  The  testimony  of  Doctor  Nicholson  and  of 
the  defeudant,  as  well  as  that  of  plaintiff  herself,  nega- 
tives the  idea  that  defendant  on  that  occasion  would  have 
any  reason  to  suspect  that  plaintiff  was  pregnant,  or  that 
the  thouglit  of  producing  an  abortion  could  have  been  in 
his  mind  at  the  time  he  was  treating  iier.  PlaintifE  now 
claims  that  she  was  about  four  and  one-half  months  ad- 
vanced in  pregnancy.  Each  of  the  four  months  during  her 
alleged  pregnancy  she  had  had  her  monthly  period  to  a 


les  she  suffered  pain  and 
own  thought,  when  she 
len  she  called  defendant, 
1  not  pregnant,  but  that 

the  defective  menstma- 
or  Nicholson  and  that  is 
)reover,  according  to  her 
on  she  did  not  desire  an 

one,  nor  was  one  even 
e  was  a  married  woman 
lere  was  no  reason  why 
irime  by  performing  this 
;vidence  is  insufficient  to 

<n  and  the  substance  of 
the  time  defendant  per- 
'ebruary,  1908,  no  other 
in  administering  the  an- 
operation,  and  that  de- 
laintiflf's  ovaries.  Upon 
Is  to  make  out  her  case, 
ler  was  present  and  ad- 
at  Doctor  Werkman  was 
tiou.  That  either  of  the 
i  is  denied  by  defendant, 
that  at  the  time  of  the 
ng  both  ovaries  were  in 
it  the  time  of  the  Febru- 
i  appendix  and  treat  the 
(  were  with  the  approval 
d  in  the  operation.  The 
what  has  been  termed 
rstaud  to  be  removal  of 
iiud  which  in  this  case 
ring  thereto.  So  far  as 
ything  tiiat  was  done  by 
I  the  approval  of  Doctor 
lie  operation.    There  was; 


cian  and  surgeon  since  June,  1893,  and  by  whom  plaintiff 
liad  been  examined  prior  to  tLe  operation,  for  the  purpose 
of  gettTug  his  ideas  as  to  whether  or  not  further  surgical 
work  was  necessary.  Defendant  and  Doctor  Ramey  both 
testified  that  upon  ni)enfng  the  abdomen  and  making  an 
examination  tliej  found  both  oviiries  and  tlie  Fallopiaa 
tubes  badly  diseased.  Defendant  testifies  that  prior  to 
thia  operation  lie  had  talked  the  matter  over  with  plaintiff 
and  hei"  husband;  that  plaintiff  again  refused  to  consent 
to  the  removal  of  both  ovaries,  even  though  an  examina- 
tion should  disclose  that  they  were  badly  diseased,  bnt 
that  she  consented  to  the  removal  of  one,  if  it  sliould  be 
found  necessary.  The  evidence  shows  that  during  this 
<»pepation  defendant  and  Doctor  Kamey  discu.ssed  the 
I'onditions  as  they  found  theui  and  that  everything  that 
was  d(me  met  with  the  approval  of  both.  Doctor  Ramey's 
testinicmy  is  that  "the  conclusion  was  that  the  work  be 
(lone  just  as  the  doctor  did  It.  It  was  necessary  for  the 
welfare  of  the  patient."  Doctor  Ramey  also  testifiiMi  as 
follows:  "Q.  Was  there  anythiug  that  was  left  undone 
that  oufiht  to  be  done?  A.  I  would  say  that,  according  to 
my  indgiiieiit,  there  was.  Q.  What  was  it?  A.  Had  1 
been  doing  the  work,  I  should  have  wanted  to  remove  the 
I'iglit  ovary  in  the  same  manner  that  we  did  the  left  one. 
and  I  so  stated  to  the  doctor.  Q.  At  the  time  of  the  op 
(•ration?  A.  Yes,  sir."  The  defendant  testified  that  at 
that  time  they  removed  the  left  ovary,  but  that  as  to  the 
right  ovary  he  removed  the  cysts  which  had  formed,  tak- 
ing out  the  portion  of  the  pedicel  by  which  the  cysts  were 
fastened.  "These  were  removed  from  the  right  ovary  and 
tlie  remainder  of  the  ovary  left'on  the  riglit  side,  which 
she  has  at  the  pre-sent  time  unless  it  has  been  remove*! 
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imony  by  defendant  were  not  true  it 
very  easy  matter  to  have  shown  its 
lination  of  the  plaintiff  would  have 
•  not  she  still  retained  her  right  ovaiy, 
the  right  hreast,  which  was  done  at 
above  referred  to,  is  testified  to  hy 
and  Doctor  Ramey.  Their  testimony 
re  two  nodules  or  tumoi^  in  the  outer 
of  tlie  breast  removed,  also  some  en- 
nodule,  as  stated  by  Doctor  Ramey. 
nedinm  hen's  egg,  and  the  other  some- 
indant  gives  the  size  of  these  nodules 
hat  larger  than  tliat  stated  by  Doctor 
'  states  that  the  growth  was  a  foreign 
testifies  that  he  and  defendant  talked 
ley  found  them,  and  what  ought  to  be 
,  says:  "And,  if  I  remember  correctly, 
ore  radical  work  than  the  doctor  did 
Were  they  of  such  growth  and  sub- 
necessary  to  remove  them?  A.  Yes; 
leyond  a  question,"  The  testimony  of 
'oborated  in  many  particulars  by  Mrs. 
leers,  both  of  whom  are  experienced 
operation  was  deemed  necessary  by 
ast  one  other  experienced  surgon,  and 
was  proi)erly  performed,  is  established 
r  clear  and  convincing  testimony,  and 
iny  right  of  action  can  be  based  upon 
selves, 

the  question  as  to  whether  there  was 
he  part  of  defendant  in  the  treatment 
ese  several  operations.  That  the  last 
imen  and  the  one  in  the  right  breast 
bI  after  the  operations  was  established. 
:  failure  to  heal  has  not  been  estab- 
itimony  outside  of  plaintiff  herself, 
with  reference  thereto  is  very  unsatis- 
the  failure  of  the  wound  to  heal  was 
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the  result  of  plaintiff's  diseased  condition  or  from  outside 
infection  can  only  be  conjectured-  Mrs.  Andrus  and  ^liss 
Heers,  the  nurses,  testified  that  after  the  operation  plain- 
tiff would  put  her  hand  under  the  bandages  and  raise 
them  up  so  as  to  look  at  the  wound;  that  they  admonislied 
her  that  she  must  not  do  that,  but,  heedless  of  their  ad- 
monition, she  repeated  the  performance  at  other  times; 
and  Mrs.  Lee,  a  patient  in  the  hospital,  who  had  also 
been  operated  upon,  testified  that  plaintiff  showed  her 
one  of  the  wounds;  that  "she  drew  the  bandage  back  upon 
her  breast,  and  drew  it  back  aways,  and  called  me  in  to 
look  at  it  ♦  *  *  I  told  her  right  away  I  did  not 
care  to  look  at  it,  or  something  to  that  effect,  and  she 
wanted  me  to  touch  it,  and  I  did  not  and  I  would  not 
And  T  told  her  she  better  leave  it  alone.  Q.  Did  she  touch 
it  herself?  A.  Once  she  did.  She  was  feeling  over  it 
with  her  hand  and  I  went  and  called  the  nurse.  Q.  Did 
she  remove  the  bandage  from  the  wound?  A.  WeD,  she 
had  it  pushed  back.  Q.  How  far  off  of  the  wound  did  she 
push  it?  A.  Well,  I  should  judge  I  could  see  two  or 
three  inches  of  it  Q.  Showed  you  the  raw  wound?  A. 
Yes,  sir."  She  testified  that  this  was  less  than  a  week 
after  the  operation.  This  testimony  was  all  contradicted 
by  plaintiff,  and  it  may  be  said  that  it  therefore  raised  a 
question  of  fact  for  the  jury.  Under  ordinary  circum- 
stances this  would  be  true,  but  we  do  not  think  that  the 
naked  testimony  of  the  plaintiff  should  be  permitted  to 
prevail  over  that  of  surgeons  of  years  of  experience  both 
in  tlie  practice  of  their  profession  and  as  instructors  in  a 
medical  college,  and  over  the  testimony  of  two  nurses, 
and  a  disinterested  patient  in  the  hospital.  If  the  condi- 
tion of  plaintiff  is  the  result  of  infection  from  without,  it 
cannot,  so  far  as  the  evidence  discloses,  be  ascribed  to 
improper  dressing  and  bandaging  of  these  wounds.  No 
witness  lias  testified  that  they  were  either  improperly 
dressed  or  bandaged.  No  witness  has  testified  that  the 
bandages  slipped  off  or  became  loose,  so  as  to  expose  the 
wounds  to  infection,  while  three  witnesses  have  testified 
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jlaintifE  which  may  have  caused  the  very 
ich  she  now  complains.  Considering  the 
Y,  we  think  there  is  far  more  reason  to 
e  failnre  of  plaintiff  to  make  a  full  and 
■,  and  the  sores  upon  her  person,  are  the 
kh  inherent  diseased  condition,  or  of  her 
t;  exposure  of  her  wounds, 
iff  was  upon  the  witness  stand,  her  coun- 
76  the  witness  stand  and  recline  upon  the 
ad,  with  the  assistance  of  a  nurse,  arraiig<' 
ahle  so  as  to  eihihit  her  right  breast  and  ^ 

■om  the  hip  to  the  ankle.     The  jury  were  j.^" 

to  leave  the  jury  box  and  pass  around  the  g 

the  portions  of  plaintifPs  body  expused. 
been  done,  counsel  for  defendant  requested 
Iraeth,  whom  he  had  with  him  in  the  court- 
hira  in  medical  examination,  be  permitted 
!  right  leg  and  right  breast  of  plaintiff, 
for  plaintiff  objected,  but  finally  permitted 
make  some  examination  of  these  parts.  . 
endant  also  requested  that  Doctors  Raniey 
e  permitted  to  examine  the  other  breast, 
to  have  a  full  understanding  of  this  they 
xamine  the  abdomen  of  this  plaintiff  also." 
ed  to  upon  the  ground  that,  if  they  desired 
Plication,  they  should  have  made  it  befi)re 
the  trial.  It  was  insisted  by  counsel  for 
as  a  part  of  the  matter  had  been  gone  into 
the  exhibition  of  a  portion  of  her  person, 
mtitled  to  go  into  the  whole  of  the  question 
>laintiff  both  as  to  the  operation  in  the 
t  in  the  abdomen;  that  plaintiff  could  not 
them  examine  her  limb  and  say  that  they 
nine  anything  further,  and  cited  section 
le.  While  this  discussion  was  going  orv 
f  the  table  and  resumed  her  place  on  tlx^i. 
Upon  being  denied  tlie  right  of  exairv^ 
id,  defendant  requested  that  he  himself   V^^ 
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permitted  to  examine  the  left  breast  and  abdomen  as  part 
of  tlie  transaction  that  transpired  in  the  conrtroom,  and 
counsel  for  defendant  stated  that  thev  desired  to  com- 
plete  that  examination  as  a  part  of  the  cross-examination. 
Tlie  hour  for  adjournment  having  arrived,  the  court  with- 
held its  ruling,  and  on  the  next  day  sustained  the  objec- 
tion to  the  application  by  defendant  to  make  such  exam- 
ination. The  court  also  denied  the  request  of  defendant 
to  aj^point  physicians  and  surgeons  of  the  same  school  as 
defendant  to  examine  the  same  parts  which  had  been  in- 
troduced in  evidence  by  plaintiff,  counsel  limiting  his  re- 
(|uest  to  the  parts  that  had  been  exhibited  to  the  jury. 
The  request  for  permission  to  examine  "the  other  breast" 
was  clearly  gratuitous.  It  was  in  no  manner  involved  in 
the  action.  It  had  never  been  operated  upon  or  treated 
by  defendant,  and  no  part  of  plaintiflE's  claim  was  based 
thereon.  The  fai  t  that  plaintiff  voluntarily  exhibited  cer- 
tain parts  of  her  body,  involved  in  the  action,  did  not  give 
defendant  a  right  to  examine  other  parts,  not  involved. 
That  part  of  defendant's  request  was,  therefore,  very 
properly  denied;  but,  in  denying  the  other  parts  of  the 
request,  we  think  the  court  erred. 

Counsel  for  plaintiff  seek  to  justify  the  ruling  of  the 
court,  under  our  holdings  in  Sioux  City  &  P.  R.  Co.  v. 
Finhnjson,  16  Neb.  578;  Stuart  v.  Havens,  17  Neb.  211, 
and  City  of  Cliadron  v.  Glover,  43  Neb.  732.  In  the  Finr 
lay  son  case  the  holding  in  the  syllabus  is :  "It  is  not  error 
for  the  court  during  the  progress  of  a  trial  to  refuse  to 
order  the  plaintiff,  who  sues  for  injuries  to  his  perscm,  to 
submit  to  an  examination  of  his  person  by  physicians 
who  are  witnesses  for  the  defendant,  in  the  absence  of  any 
showing  wliatever  that  justice  would  be  promoted  thereby, 
and  especially  so  when  the  plaintiff  submits  to  an  exam- 
ination by  such  witnesses  in  the  presence  of  the  jury." 
From  the  opinion  (p.  589)  we  learn  that  the  request  for 
an  ex«nmination  was  made  in  the  midst  of  the  trial;  that 
"the  record  shows  that,  when  the  witnesses  on  the  part  of 
the  defense  were  placed  upon  the  stand  to  testify  upon 
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alleged  injury,  the  defendant  in  error 
forward  and  allow  the  ivitness  to  ex- 
le  did.  The  record  further  shows  that 
ror  was  'asked  to  remove  hie  coat  and 
1,  and  the  witness  examines  the  back, 
'tions  of  the  body  of  the  plaintiff;  also 
[;  also  the  condition  of  the  eyes,  the 
the  condition  of  the  tongue  and  of  the 

it  must  seem  that,  even  if  the  court 
usal  to  make  the  order,  that  error  was 
[nation  made  by  consent  of  defendant 
Stuart  case  we  held  simply  that,  "if  a 
m  is  desired,  the  application  should  be 
al  begins  and  experts  agreed  upon  by 
ointed  by  the  court"  In  the  Glover 
paragraph  of  the  syllabus,  it  is  held: 
per  in  an  action  for  }>ersonal  injuries 
>oint,  on  the  application  of  the  defend- 
of  physicians  to  make  a  physical  ex- 
fiintifF,  gitwre.  It  such  action  is  proper, 
it  be  made  before  the  trial  commences." 
s  said :  "It  has  been  twice  intimated 
le  power  of  the  court  to  make  such  an 
<E  P.  R.  Co.  V.  Finlayson,  16  Neb.  578; 
/  Fairbury,  41  Neb.  881.    In  each  case, 

disclaimed  the  intention  of  deciding 
IS  not  necessary  in  either  of  those  cases 
sary  here." 

me  is  true  of  this  case.  The  question 
r  it  is  error  for  the  court,  during  the 
,  to  refuse  to  appoint  a  commission  to 
iff.  The  question  is,  did  the  court  err 
nit  the  defendant,  either  in  person  or 
8  whom  he  bad  in  court,  to  make  fur- 
f  the  portions  of  plaintiff's  body  which 
f  exhibited,  and  to  examine  the  wound 
used  by  the  incision  made  at  the  time 
ration.    Up  to  the  time  that  plaintiflF 
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roluntarily  made  her  body  an  exhibit,  the  cases  rdied 
upon  by  plaintiff  might  apply,  bnt,  when  she  saw  fit 
to  introduce  her  body  as  an  exhibit  in  this  controversy, 
we  til  ink  defendant  had  a  right  to  examine  and  submit 
to  the  jury,  if  he  saw  fit,  any  other  part  of  that  exhibit, 
involved  in  the  action.  Defendant  had  been  charged  with 
negligence  in  the  performance  of  both  operations — that 
upon  the  right  breast  and  that  upon  the  abdomen.  It  had 
been  charged  that,  as  a  result  of  these  operations  and 
the  treatment  in  connection  therewith,  plaintiff's  health 
had  been  permanently  injured  and  she  had  become  af- 
flicted with  sores  upon  her- right  breast  and  hip  and  leg; 
and,  when  plaintiff  introduced  her  body  as  an  exhibit, 
slie  thereby  waived  the  immunity  from  exposure  of  her 
person,  to  which  some  courts  have  held  that  all  porsims 
are  entitled.  Section  339  of  the  code  provides:  ^*When 
part  of  an  act,  declaration,  conversation,  or  writing  is 
given  in  evidence  by  one  party,  the  whole  on  the  same 
subject  may  be  inquired  into  by  the  other;  thus,  when  a 
letter  is  read,  all  other  letters  on  the  same  subject  between 
tlie  same  parties  may  be  given.  And  when  a  detached  act, 
declaration,  conversation,  or  writing  is  given  in  evidence, 
any  otlier  act,  declaration,  or  \\Titing  which  is  necessaiy 
to  make  it  fully  understood,  or  to  explain  .the  same,  may 
also  be  given  in  evidence."  The  several  operations  per- 
formed by  defendant  form  the  basis  of  plaintiff's  claim  of 
injury.  Her  claim,  therefore,  is  based  upon  detached  acts, 
(me  upon  the  breast,  the  other  upon  the  abdomen,  but  both 
upon  the  same  body ;  and,  when  that  body  was  introduced 
in  evidence  for  the  purpose  of  showing  to  the  jury  one  of 
those  detached  acts,  the  defendant  had  a  right  to  examine 
and  give  in  evidence  the  other. 

In  Winner  v.  Lathrop,  22  N.  Y.  Supp.  516,  it  is 
said :  "I  have  been  referred  to  no  case,  nor  have  I  been 
able  to  find  any,  in  which  a  party  claiming  a  physical 
injuiy  has  first  voluntarily  submitted  the  injured  part  to 
tlie  inspection  of  the  jury  as  evidence,  and  has  refused  to 
permit  the  adverse  party  to  follow  up  that  examination, 
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opposite  party  in  any  manner  which  may  have  tended  to 
reduce  its  probative  force.  When,  for  example,  a  piece  of 
machinery  or  material,  the  character  or  quality  of  which 
is  in  issue,  is  exliibited  to  the  jury,  it  is  always  competent 
for  the  opposite  party  to  have  experts  examine  it  and 
give  tlie  jury  their  opinion  of  the  quality  of  the  material 
and  the  sufficiency  of  the  machinery.  Wlion  admitted  in 
evidcmce,  and  its  damagins;  effect  has  been  accomplished, 
it  cannot  be  withdrawn  until  the  party  affected  by  it  has 
had  opportunity  to  ai)])ly  every  test  for  tlie  purpose  of 
ovcrcimiing  its  force  and  effect.  No  reason  can  be  urged 
why  a  diff(»rent  rule  should  be  applied  when  an  injured 
liml)  is  the  subject  of  inquiry.  Defendant  had  the  un- 
doubted right  in  this  case,  at  any  time  after  the  injuries 
had  been  sliown  to  the  jury,  to  have  physicians  examine 
the  injured  leg  and  testify,  as  experts,  to  its  cliaracter  and 
probable  permanency.  The  question  was  not  as  to  the 
right  of  defendant  to  have  an  examination  of  the  injuries 
uiade,  but  as  to  the  right  to  test  tlie  effect  and  reduce  the 
weight  of  evidence  introduced  by  plaintiff."  And  so  in 
this  case  the  question  was  not  simply  as  to  the  right  of 
(h^fimdaiit  to  have  an  examination  of  the  person  of  the 
plaintiff,  but  as  to  his  right,  as  stated  by  the  Missouri 
court,  to  have  the  body,  which  had  been  introduced  as  an 
exliibit,  examined  by  experts  to  test  the  effect  and  reduce 
the  weiglit  of  evidence  presented  to  the  jury  bj-  the  intro- 
duction of  such  exhibit. 

In  Cltiruf/o,  R,  /.  d  T,  R.  Co,  v.  Langiiton^  19  Tex.  Civ. 
App.  5()8,  the  court  say:  "As  this  was  the  single  sjjcH-itic 
ground  of  objection  urged  to  their  nudving  an  examination 
()f  tlie  injured  limbs,  preparatory  to  giving  an  opinion,  we 
come  to  the  (piestiou,  seeing  that  tiie  ruling  was  probably 
prejudicial,  whether  the  court  erred  in  denying  appellant's 
reciuest  for  such  pn^liminary  examination.  If  appellet^ 
iiad  not  made  ])rofert  of  her  injured  limbs  to  the  court  and 
jury,  the  request  to  have  exi)erts  appointed  by  the  court 
tt)  make  an  examinatiDU  over  her  objection  would  present 
the  question  which  has  been  repeatedly  before  the  courts, 
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tiff  and  her  injuries?'  the  objection  made  by  appellee's 
counsel  should  have  been  overruled  and  the  witnesses 
permitted  then  and  there,  or  at  such  other  reasonable 
time  and  place  as  the  court  might  appoint,  to  make  the 
proposed  examination  and  give  the  result  of  it  to  the  jury. 
It  seems  to  us  that  this  would  have  been  simple  justice, 
and  consequently  that  it  ought  to  have  been  done,  thereby 
avoiding  the  appearance  of  an  ex  parte  trial  on  this  im- 
l>ortant  issue,  ^o  harm  could  have  resulted  from  such  a 
course.  Upon  this  ground,  therefore,  we  feel  constrained 
to  order  a  reversal  of  the  judgment."  This  case  was 
taken  to  the  supreme  court  and  there  affirmed  in  92  Tex. 
709. 

In  Chicago  d  N.  W.  R.  Co.  v.  Kendall,  167  Fed.  62,  71, 
the  circuit  court  of  appeals  of  our  own  circuit  held: 
"Where  the  plaintiff,  in  an  action  for  an  injury  to  his 
knee,  while  on  the  witness  stand  voluntarily  exhibited 
the  injured  knee  for  inspection  hy  the  jury,  the  defend- 
ant is  entitled  to  require  him  to  submit  the  same  to  a 
surgical  examination,  and  the  court  has  power  independ- 
ently of  any  statute  to  compel  sucli  submission."  In  the 
opinion,  after  considering  Uiiion  P.  R,  Co.  v.  Botsford. 
■supra,  and  other  cases,  the  court  say :  "In  the  present  case 
we  are  not  dealing  willi  an  application  for  a  surgical  exani- 
ination  in  advance  of  the  trial.  Here  the  plaintiff  at  the 
trial  voluntarily  exhibited  his  knee  in  open  court  for  in- 
spection. HavlDg  done  this,  it  was  beyond  his  power  to 
arrest  the  investigation.  The  defendant  and  the  court 
were  entitled  to  employ  any  agency  in  its  examination 
which  would  aid  in  the  determination  of  the  issue  on 
trial.     It  is  univei^sally  held  that,  where  an  inanimate  ft 

object  is  produced  upon  the  trial  of  a  case,  it  is  subject  to  f 

any  legitimate  examination  and  test  which  will  elucidate 
the  matter  in  dispute.  It  may  be  submitted,  for  example- 
to  chemical  treatment,  or  to  examination  by  the  micro- 
scope. Simply  looking  at  the  plaintiff's  knee  with  the  eye  of 
a  lawman  furnished  little  aid  in  determining  its  condition. 
ITe  himself  maintnined  that  there  were  no  external  evi- 
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petition,  do  not  lay  a  foundation  for  this  testimony,  then 
elearty  none  was  hiid.  In  passing  upon  the  objection  the 
court  said :  ^'Had  I  been  able  to  interpret  this  petition 
as  laying  the  foundation  for  matters  of  a  scandalous  char- 
acter I  would  have  struck  it  out.  The  petition  does  not 
apprise  me  of  anything  of  this  character  to  be  proved, 
but  I  am  inclined  to  admit  this  testimony,  not  withstand- 
ing  the  shape  of  the  pleading.  T  think  the  petition  should 
have  stated  plainly  if  an  incident  of  this  kind  was  to  be 
proven,  that  the  defendant  would  know  what  he  was 
charged  with,  and  that  he  might  have  an  opportunity  to 
prepare  for  it  at  the  trial.  The  petition  don't  apprise  the 
defendant  that  this  sort  of  testimony  would  be  offered. 
However,  it  is  part  of  the  conversations  between  the 
])laintiff  and  defendant,  and  I  am  going  to  overrule  this 
motion  and  hear  the  testimony."  Here  the  court  gave  a 
clear,  clean-cut  legal  construction  of  the  pleading,  but 
followed  it  with  an  erroneous  rvling.  The  testimony 
oflered  was  entirely  foreign  to  the  issues.  It  '(!ould  sheil 
no  light  uixm  the  question  as  to  whether  the  defendant 
had  skilfully  or  negligently  performed  the  surgical  opera- 
tions complained  of.  In  fact,  from  every  point  of  view, 
it  was  improper  and  should  have  been  excluded.  That 
evidence  of  this  character  would  probably  be  seriously 
prejudicial  to  defendant  seems  to  us  is  not  open  to  dis- 
cussion, and  we  have  no  doubt  but  that  it  was  largely  re- 
sj)onsible  for  the  very  liberal  verdict  of  the  jury. 

Instruction  Xo.  6  defined  malpractice  as  "the  bad  pro- 
f(»ssi<>nal  treatment  of  disease,  pregnancy  or  bodily  in- 
jury, from  reprehensible  ignorance  or  with  criminal  in- 
t(»nt."  As  an  abstract  legal  proposition,  or  if  based  ui>oij 
l)l(>a(lings  charging  "reprehensible  ignorance''  or  "crini- 
inal  intent,"  the  instruction  would  be  cf)rrect,  but  a  trial 
(*ourt  has  no  right  to  state  in  its  instructions  to  the  jurv 
an  al)stvnct  lej^al  proposition  that  is  outside  of  the  issues. 
In  tills  case*  neither  ^'reprehensible  ignorance"  nor  "crim- 
inal intent"  is  cliargcHl.  The  charge  is  negligence,  and 
we  think  tlie  court  would  haAe  been  more  accurate  if  it 
had  told  the  jury  that  malpractice  within  the  issues  ten- 


^ 
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Walker  addressed  to  the  cashier  and  managiDg  officer  of 
defcDdant  the  following  letter:  "I  have  a  few  excess 
loans  and  I  may  want  to  send  you  some  of  them,  until 
after  we  are  examined  I  don't  want  any  excess  loans, 
when  examiner  is  here,  and  he  may  come  most  any  day 
and  may  not  for  a  month  or  so,  now  I  wish  to  know  if 
you  can  handle  them  I  will  charge  your  account,  and 
you  give  us  credit  for  the  amount,  this  way  it  will  throw 
the  balance  in  our  favor,  and  you  would  treat  our  account 
then  the  same  as  a  deposit  account,  subject  to  check  so 
in  that  way  it  would  not  show  due  to  other  banks,  but 
would  be  included  in  your  subject  to  check  account,  but 
this  would  cut  your  cash  reserve  down  the  amount  that 
we  owe  you  but  you  have  a  good  reserve,  so  it  would  not 
make  much  diffei*ence,  or  we  might  exchange  some  notes 
if  you  did  not  wish  it  this  way  you  can  let  me  know  and 
I  will  send  tliem  over  to  you,  if  agreeable  and  after  the 
examination  you  can  return  again  to  us,  I  want  to  carry 
the  loans,  but  can't  now  as  we  will  be  examined  soon  and 
they  will  be  excess  loans,  so  you  will  see  the  point  I  am 
trying  to  make.  I  will  also  compute  the  interest.  I  remem- 
ber what  we  talked  of  at  Schwab's  sale  but  had  forgot 
it,  so  will  go  over  tliis  as  soon  as  possible  and  count  up 
the  extra  1^  to  Feb'y  1st,  or  Jan'y  1st,  and  from  then 
on  S^  as  agreed  to.  Hope  you  are  O.  K.,  I  am  feeling 
good  except  a  bad  cold  I  can't  get  over,  let  me  hear  from 
you  at  once  and  oblige,  I  am  yours  truly,  J.  O.  Walker, 
Cashier.-'  The  evidence  shows  that,  in  accordance  with 
that  letter,  Walker  sent  to  defendant  a  promissory  note 
dated  September  20,  1906,  for  $5,000,  due  six  months 
after  date,  payable  to  plaintiff  bank,  and  signed  by  C. 
W.  McMaster  and  E.  McCann.  When  that  note  was 
mailed  to  defendant  it  was  indorsed  "without  recourse-" 
When  received  by  defendant  it  was  placed  to  the  credit 
of  plaintiff  upon  defendant's  books.  On  May  23,  1907, 
Walker  addressed  another  letter  to  the  cashier  of  defend- 
ant, in  which  he  uses  this  language:  "I  will  send  you  a 
written  guarantee  as  to  notes  so  you  can  file  same  away 
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Ong  at  the  time  this  note  together  with  some  others  were 
transferred  here.  This  leaves  a  balance  of  |610.9l  due 
the  Exchange  Bank  of  Ong  as  shown  by  our  books.^  On 
the  next  day  Miss  Walker  replied  as  follows:  'TSir.  P. 
T.  Swanson,  Cashier,  Clay  Center,  Nebr.  Dear  Sir: 
Replying  to  your  letter  of  the  23d  inst.,  will  say  that  we 
herewith  return  the  C.  W.  McMaster  f5,000  note  which 
we  held  for  collection.  We  do  not  see  at  this  time  any 
prospect  for  collecting  same,  and  therefore  return  it  to 
you.  You  say  in  your  letter  you  have  charged  our  ac- 
count for  said  note  and  interest.  This  note  was  never 
owned  by  this  bank,  it  was  never  run  on  our  books,  and 
you  received  it  without  recourse.  Pleiase  credit  our  ac- 
count again,  for  we  cannot  pay  the  note.  Very  truly 
yours,  Grace  L.  Walker,  Cashier." 

Tlie  only  matter  in  contr()vei*8y  here  is  this  note.  Upon 
the  trial  the  district  court  excluded  the  testimony  offered 
by  defendant  in  support  of  its  alleged  contemporaneous 
oral  agreement  that  plaintiff  would  guarantee  the  pay- 
ment of  the  note  in  controversy,  on  the  ground  that  it 
tended  to  vary  the  terms  of  a  written  instrument;  and  it 
is  urged  by  plaintiff  here  that,  "under  the  terms  of  this 
written  indorsement,  the  defendant,  when  it  purchased 
the  original  note  and  accepted  the  renewal  notes,  con- 
tracted with  the  plaintiff  that  the  plaintiff  should  not  be 
liable  tliereon  or  for  the  payment  thereof.  This  written 
indorsement  cannot  be  contradicted,  varied  or  explained 
by  evidence  resting  in  parol."  This  contention  is  in 
line  with  the  holding  of  the  district  court,  but  we  think 
the  rule  in  this  state  is  settled  adversely  to  plaintiff's 
contention.  In  Norman  v,  Waitey  30  Neb.  302,  we  held: 
"The  existence  of  a  written  contract  or  instrument,  duly 
executed  between  the  parties  to  an  action  and  delivered^ 
does  not  pi'event  the  party  apparently  bound  thereby  from 
pleading  and  proving  that  contemporaneously  with  the 
execution  nnd  deliA^ery  of  such  contract  or  instrument  the 
parties  had  entered  into  a  distinct  oral  agreement  which 
constitutes  a  condition  on  which  the  performance  of  the 


I  to 
"B 
thi 
1  i 
lel 
>tl 
ila 


iml 
lite 
ich 


lie 


7, 

pi! 

fas 
tlic 
en( 
jrsl 


840  JiEBRASKA  REPORTS.  [Vol.  91 


Cooper  T.  Coad. 


that  the  letter  does  not  refer  to  the  note  dated  March 
20,  1907;  that  it  may  or  may  not  refer  to  the  note 
dated  September  20,  1906,  or  to  the  other  notes  or  some 
of  the  other  notes  which  were  purchased  from  plaintiff 
by  defendant  in  February,  1907,  the  time  the  McMaster 
note  was  purchased ;  that  it  may  or  not  refer  to  still  other 
notes  bought  by  defendant  at  some  other  time  than  Feb- 
runry,  1907.  This  argument  is  not  convincing.  The  let- 
ter is  too  plain  to  be  misunderstood.  It  says :  ^^This  note 
was  never  owned  by  this  bank,  it  was  never  run  on  our 
books."  This  language  is  used  in  connection  with  the 
McMaster  note  set  out  in  the  letter,  and  the  use  of  the 
word  "never^'  clearly  shows  that  the  cashier  had  refer- 
ence not  only  to  the  last  renewal  note,  but  to  all  of  its 
predecessors. 

The  judgment  of  the  district  court  court  is  reversed 
and  the  cause  remanded  for  further  proceedings. 


Beversed. 


William  Cooper,  appeu^ee,  v.  Mark  M.  Coad,  appellant. 

Filed  Septembeb  28,1912.     No.  16,758. 

1.  Principal  and  Agent:  Agency:   Evidence.    Evidence  examined  and 

set  out  in  the  opinion,  held  sufficient  to  establisli  a  general  agency 
on  the  part  of  defendant's  agent,  for  the  sale  of  the  horses  in 
question,  and  suffl(rient  to  justify  plaintiff  in  dealing  with  him  as 

such. 

2.  :    Authority  of  Agent.    And  that  the  services  rendered  by 

plaintiff  were  reasonably  within  the  scope  of  the  business  in  which 
defendant's  agent  was  engaged. 

Appeal   from   the  district  court   for   Dawes   county: 
James  J.  Harrington,  Judge.    Affirmed, 

A,  W.  Crites,  W.  J.  Goad  and  W.  H.  Herdman,  for  ap- 

pollant. 


t  E.  Porter,  Allen  G.  Fisher 


m  justice  court  in  Dawes 
dgment,  and  defendant  ap- 

Upon  trial  in  that  court 
ment  for  plaintiff,  and  de- 

*  a  liveryman  and  dealer  in 
county.  Defendant  was  an 
I  stallions,  and  was  located 
.  In  March,  1907,  defend- 
I,  who,  a  number  of  years 
atendent  of  the  horse  ranch 
>f  selling  six  stallions  that 
IS  a  remnant  of  his  former 
retire  from  that  husiness. 
iems  to  have  been  that  Hall 
Ration  along  the  line  of  the 
nding  a  location  where  the 
selling  these  horses.  He 
itions  tliere  not  being  satis- 
to  Hemingfard,  where  he 
itiafactory.  He  then  pro- 
there  about  the  middle  of 
g  there  lie  called  at  three 
e  last  one  being  that  of  the 
1  wlien  he  called,  and,  after 
f  plaintiff's  employees,  Hall 
all  again  that  evening  and 
I  accordance  with  this  state- 
■ery  stable  after  supper  that 
hat  at  that  interview  they 
it  he  assured  Hall  that  the 
and  that  Hall  agreed  with 
vould  assist  in  selling  th^ 
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horses,  he  should  receive  as  compensation  for  his  services 
flOO  for  each  horse  sold ;  that  they  thereupon  went  to  the 
telegraph  oflBce,  where  Hall  willed  for  the  horses  to  be 
forwarded;  that  the  horses  arrived  two  or  three  days 
thereafter,  and  that  he  at  once  proceeded  to  do  everything 
he  could  to  assist  in  their  sale;  that  with  the  help  and 
assistance  of  plaintiff  defendant  sold  one  horse  to  Sherrill 
Brothers  and  another  to  Stevenson  Brothers.     Defendant 
in  his  answer  denied  the  making  of  the  contract  by  Hall, 
and  further  alleged  that,  if  Hall  did  make  the  contract, 
ills  act  in  doing  so  was  outside  of  the  scope  of  his  powers; 
that  Hall  had  been  employed  by  defendant  for  a  stated 
compensation  as  his  salesman  and  agent,  with  power  only 
to  sell  and  disix^se  of  said  animals  and  to  care  for  and 
keep  the  same  at  defendant's  expense  pending  such  dis- 
posiil ;  that  he  had  no  other  or  different  poAver  or  author- 
ity, and  that  plaintiff  at  all  of  the  dates  named  in  the 
pi^tition  had  full  notice  and  knowledge  of  all  of  these 
facts.     Defendant  in  his  brief  concedes  that,   the  jury 
"having  returned  a  general  verdict  in  favor  of  Cooper,  it 
must  be  conceded  for  the  purposes  of  tliese  appeals  that 
Hall  did  so  contract  with  Cooper."    The  question  for  our 
consideration,  therefore,  is  whether  Hall  in  making  this 
contract  acted  within  the  scope  of  his  authority  as  the 
agent  of  defendant.    The  only  assigned  errors  argued  in 
defendant's  brief  are:  (1)  That  the  verdict  is  not  sustained 
by  suffici<*nt  evidence;  (4)  that  the  verdict  is  contrary  to 
the  instructions  given  by  the  court;  and    (7)    that  the 
court  erred  in  giving  instruction  No.  3  given  upon  its  own 
motion.    We  will  consider  these  errors  in  the  order  named. 
Jlr.  Hall  was  introduced  as  a  witness  for  defendant. 
He  testified  that  he  was  a  stranger  in  Crawford;  that  he 
"didn't  know  a  soul."    Plaintiff  has  lived  in  Dawes  county 
for  many  years.    He  testified  tliat  he  knows  substantially 
every  man  and  every  horse  in  Dawes  county.     Hall  wai5 
a  stranger.    He  was  there  for  the  puri)ose  of  selling  horses 
of  a  kind  whidi  are  not  purchased  generally  by  people 
who  oAvn  horses,  but  are  only  purchased  by  a  man  here 
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was  thoroughly  acquainted  with  that  line  of  business  in 
that  county  that,  if  he  would  assist  in  obtaining  pur- 
chasers and  take  liis  cliances  of  getting  his  pay  upon 
sales  actually  being  made,  he  should  receive  a  compen- 
sation of  flOO  for  each  animal  sold,  and  that,  in  tin* 
event  of  a  failure  to  close  a  sale,  he  should  receive  notli 
ing.  Under  the  evidence  before  us,  we  think  Hall  was  thr 
general  agent  of  defendant  Coad  for  the  purpose  of  sell- 
ing those  horses,  and  that  he  was  clothed  with  power  tu 
bind  defendant  by  any  reasonable  agreement  he  might 
make  in  respect  to  the  business  in  hand. 

In  the  light  of  the  above  holding,  the  giving  of  instruc- 
tion No.  3,  given  by  the  court  on  its  own  motion,  could 
not  have  prejudiced  defendant,  a>s  it  is  immaterial  that 
the  court  submitted  the  question  of  the  apparent  scope  of 
Hairs  autlioritv,  ami  did  not  elsewhere  in  its  instruc- 
tions  define  apparent  scoi)e  of  an  agent's  authority. 

We  have  carefully  examined  the  instructions  given  by 
the  court  and  do  not  think  there  is  any  merit  in  defend- 
ant's contention  that  the  verdict  is  contrary  to  such  in- 
structions. 

The  c.ise  was  i)roperly  submitted  to  the  jury,  upon  evi- 
dence sufficient  to  sustain  the  verdict  returned.  Two 
courts  liave  found  for  plaintiff  for  the  full  amount  of  his 
claim  and  there  the  matter  should  end. 

Affirmed. 


William  Cooper,  appellee^  v.  J.  H.  Hall,  appellant. 

Filed  September  28,1912.     No.  16,759. 

Appeal   from   the   district   court   for   Dawes   county 
James  J,  IIarrixgtox,  JroGE.     Affirmed. 

A.  ir.  Cf^itcfi.  W,  J.  Coad  and  W.  H.  Herdman,  for  ap 
pellant. 
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plaintiff  himself  until  March  1,  1909,  and  by  his  agent 
for  the  remaining  two  months,  fed  and  cared  for  the 
cattle.  The  only  real  controvei'sy  in  the  case  is  ov«r  de- 
fendant's counterclaim  for  five  head  of  cattle  which  he 
claims  were  missing  at  the  time  he  retook  possession  on 
May  X.  There  was  a  trial  to  the  court  without  the  in- 
tervention  of  a  jury,  which  resulted  in  findings  and  judg- 
ment for  plaintiff  for  $340.08.    Defendant  appeals. 

The  month  of  April,  1909,  ended  on  Friday.    Plaintiff's 
agent,  in  charge  of  the  cattle,  testified  that  on  the  Sun- 
day previous  defendant  promised  that  he  would  take  the 
cattle  away  on  Friday,  April  30;  that  on  that  day  he 
hauled  four  loads  of  luiy  to  the  pasture  or  corral  where 
the  cattle  were  being  kept  and  fed  it  to  them;  that  this 
was  the  last  hay  he  had;  that  on  the  day  previous  he  had 
counted  the  cattle  and  they  were  all  there,  and  that  on 
the  evening  of  April  30  he  closed  the  gate  and  securely 
wired  it.     Mr.   Munsinger,  a  disinterested  witness  who 
resided  within  five  rods  of  the  corral,  testified  that  the 
cattle  got  out  that  night.     He  was  unable  to  state  the 
time  exactly,  but  fixed  it  somewhere  about  11  o'clock. 
As  to  the  conditions  next  morning,  he  testified  that  he 
was  familiar  with  the  gate;  noticed  it  the  evening  of  April 
30;  that  it  was  wired  up  as  testified  to  by  plaintiff's  agent; 
that  he  examined  the  gate  "to  see  why  the  cattle  had  got- 
ten out,  and  found  the  gate  lying  straight  out,  turned 
straiglit  out  and  the  cattle  were  all  out  on  the  meadow;" 
that  this  was  the  only  opening  in  the  fence  through  which 
they  could  have  passed;  that  the  other  gates  were  all 
closed;  that  the  gate  stood  straiglit  out  from  the  fence. 
Upon  being  interrogated  by  the  court,  he  testified  that  the 
gate  was  not  broken,  but  had  by  some  means  been  thrown 
wide  open;  that  the  cattle  did  not  seem  to  have  touched 
the  gate  when  they  came  out.     On  cross-examinntion  he 
testified  that  the  wire  with  which  the  gate  had  b^n  fas- 
tened was  ^'thrown  down  about  three  feet  from  the  post 
where  it  was  wired  up  to  the  gate."     He  drove  or  as- 
sisted in  driving  the  cattle  back  into  the  pasture.     He 
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testified  aB  to  having  counted  the  cattle  twice  that 
ling.  His  first  count  was  207  and  bis  second  202, 
h  would  be  the  right  number.  Defendant  testified 
he  went  to  get  the  cattle  in  the  afternoon  of  May  1 ; 
his  son  and  a  gentleman  who  happened  to  be  passing 
ted  and  found  there  were  only  194,  which  would  be 
;  heiid  short;  that  he  hired  a  man  to  assist  him  t<> 

for  the  cattle ;  that  they  succeeded  in  finding  tiiree, 
:hat  five  of  his  largest  steers  never  were  found,  and 
be  value  of  those  steers  and  the  expcuse  of  hunting 

he  claimed  damages  In  the  sum  of  |295. 
w]H  be  seen  that  the  testimony  of  plaintiff's  agent, 

the  closing  of  the  gate  and  fastening  it  with  wire  on 
veuing  of  April  30,  is  corroborated  by  Sir.  Munsinger, 
the  testimony  of  the  latter,  as  to  the  position  of  the 
and  of  the  wire  which  had  fastened  it  the  night  be- 

is  uncontradicted.  In  the  light  of  this  testimony, 
re  not  prepared  to  say  that  the  district  court  erred 
tiding,  as  it  must  have  done,  that  tiie  escape  of  the 
;  from  the  corral  on  the  night  of  Ai)ril  30  wa«  not 

0  any  negligence  on  the  part  of  plaintiff  or  his  agent, 
evident  that  someone  opened  the  gate  that  night,  an 
conditions  described  by  the  witness  Munsinger  en- 
'  negative  tlie  idea  that  the  cattle  br(jke  out.  The 
of  plaintiff  was  to  use  reasonable  care  and  diligence 
fely  keeping  and  earing  for  the  stock.  If  the  five 
of  cattle,  which  were  nevei-  found,  were  stolen  that 
,  pluiutitt'  would  not  be  liable  for  their  loss;  and,  as 
ive  lioad  in  controversy  were  not  found,  after  the 
mt  searcli  which  defendant  testified  to  having  made 
lera,  the  inference  is  very  strong  that  they  were  stolen, 
even  if  they  were  not  stolen,  if  the  opening  of  the 
on  that  night  was  the  act  of  some  evilly  disposed 
n — an  act  of  Tandalimn — we  do  not  think  plaintiff 

1  be  liable  for  the  steers  which  strayed  away  after 
had  thus  been  turned  out.     Upon  a  review  of  the 

!  record,  we  think  the  district  court  .was  right  lix 
ig  that  plaintiff  had  fulfiliod  his  contract.    As  wiV\ 
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be  seen,  the  ease  is  purely  one  of  fact.  No  qnestions  of 
law  are  involved  which  require  consideration.  The  trial 
court  saw  the  witnesses  upon  the  stand  and  made  its  find- 
ings. We  cannot  say  that  the  findings  are  not  sustained 
by  sufficient  evidence. 
The  judgment  of  the  district  court  is  therefore 


Affirmed. 


State,  ex  rel.  Thomas  Hootor  et  al.,  relators  and 

APPELLEES.   V.   PATRICK  J.   TRAINOR  BT   AL.,    RESPOND- 
ENTS AND  APPELI^NTS. 

Filed  Septbmbeb  28,1912.     No.  17,765. 

X.  Xandamus:  EiUDCTioif s :  Voluntabt  Subbbkdeb  of  Office.  Re- 
spondents, who  held  the  offices  of  mayor  and  city  clerk,  respect- 
ively, were  by  a  writ  of  mandamus  ordered  to  call  a  primary  and 
a  general  election,  in  advance  of  the  time  when,  as  they  con> 
tended,  such  election  should  have  been  called.  They  compiled 
with  the  command  of  the  writ  by  calling  such  elections.  There- 
aftei",  upon  presentatk)n  of  their  certificates  of  election  by  the 
persons  elected  at  such  election  as  respondents*  successors,  re- 
spondonts  turned  over  their  respective  offices,  together  with  all 
of  the  books,  papers  and  documents  pertaining  thereto,  to  their 
said  successors,  who  have  ever  since  held  and  are  now  holding 
and  administering  the  same.  Held,  That  the  surrender  of  their 
said  offices  by  respondents  was  voluntary  on  their  part 

2.  Appeal:  Dismissal.  And  In  such  a  case  an  appeal  by  rei^ondent£ 
of  such  mandamus  action,  prosecuted  to  this  court  after  such 
voluntary  surrender  of  their  offices,  will,  upon  motion,  be  dla- 
missed,  on  the  ground  that  a  decision  in  this  court  in  such  action 
could  afford  no  actual  relief  and  would  be  followed  by  no  prac- 
tical results. 

Appeal  from  the  district  court  for  Douglas  county: 
Howard  Kennedy,  Judge.    Dismissed. 

lirome,  Ellick  d  Browne  and  Benjamin  S.  Baker,  for 
appellanta 
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the  office  of  city  clerk  to  succeed  the  respondent  Good, 
The  returns  of  both  the  primary  and  general  elections 
were  duly  canvassed  by  the  proper  authorities  of  the  city, 
and  Mr.  Hoctor  and  Mr,  Wheeler  were  declared  duly 
elected  to  the  offices  of  mayor  and  cily  clerk,  respectively ; 
whereupon,  the  respondents  delivered  up  to  their  said 
successors  their  respective  offices  and  all  of  the  books, 
papers,  and  documents  pertaining  thereto,  and  such 
offices  have  ever  'since  been  administered  by  such  suc- 
cessors. Nothing  further  was  done  in  the  case  by  the 
relators  until  after  this  court  on  June  22,  1912,  handed 
down  its  opinion  in  State  v.  Ryan,  ante^  p.  696.  In  that 
case  we  held  the  amendment  of  1911,  above  referred  to, 
to  be  valid.  Thereupon  respondents  filed  their  appeal  in 
this  court.  Relators  now  move  to  dismiss  the  appeal 
upon  several  grounds,  among  which  are:  "(3)  For  the 
reason  that  the  judgment  of  the  lower  court  haa  been 
fully  coiaplied  with,  by  the  appellants  herein,  and  that 
any  judgment  that  this  court  might  enter  could  not  be 
enforced,  as  the  time  for  any  relief  to  appellants  herein 
has  long  since  elapsed;'*  and  "(4)  for  the  reason  that  any 
questions  that  might  now  be  presented  to  this  court  in 
this  action  would  be  nothing  but  moot  questions^  and 
would  not  afford  relief  to  either  of  the  parties  herein." 

The  motion  appears  to  be  meritorious.  When  the  dis 
trict  court  made  its  finding  in  favor  of  the  relators  and 
ordered  the  writ  to  issue  as  prayed,  the  respondents  ac- 
quiesced in  the  judgment  so  rendered.  They  made  no 
application  to  the  district  court  for  a  supersedeas,  which 
that  court  would  have  had  power  to  grant  (Cooperrider 
V.  State,  46  Neb.  84;  Home  Fire  Ins.  Co.  v.  Butcher,  48 
Neb.  755),  but,  without  further  remonstrance  or  any  at- 
tempt at  appeal,  they  turned  over  their  offices  to  the  par^ 
ties  elected  at  the  election  called  by  them  in  obedience  to 
the  order  of  the  district  court  The  writ  issued  hy  the 
district  court  did  not  command  respondents  to  turn  over 
their  offices.  It  simply  ordered  th^n  to  call  a  primary 
and  a  general  election.    When  they  issued  their  calls  for 
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488,  it  is  held :  '^An  appeal  by  a  board  of  snpervlBOrs  from 
a  judgment  in  a  mandamus  proceeding,  directing  them  to 
levy  a  tax  for  school  purposes,  will  be  dismissed  upon 
motion,  where  it  appears  that  after  the  judgment,  and 
before  the  taking  of  the  appeal,  the  board  voluntarily  com- 
plied with  the  mandate  of  the  trial  court  by  levying  the 
tax." 

In  State  v.  Napton,  10  Mont  369,  the  court  uses 
language  which  is  apt  here:  ^'A  judgment  of  any  kind 
from  this  court  would  present  a  peculiar  result.  An  affirm- 
ance would  be  to  direct  the  district  court  to  issue  a  writ, 
which  that  court  has  already  issued,  and  which  has  been 
obeyed.  A  reversal  would  be  to  say  to  the  lower  court, 
you  may  not  order  the  clerk  to  do  that  which  he  has  al- 
ready fully  performed.  It  is  apparent  that  there  la  no 
controversy  before  us.    The  case  is  flctitious.** 

As  this  case  now  stands,  it  presents  nothing,  out^de  of 
a  question  of  costs,  except  a  moot  question,  and,  as  said  in. 
Betta  V.  StatCy  supra^  the  matter  of  costs  "will  not  alone 
afford  such  a  subject  of  controversy  as  an  appellate  court 
will  consider/* 

The  motion  is  sustained  and  the  appeal 

D] 
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State,  ex  hel.  Jambs  A.  Benson,  appellee,  v.  Mayob  and 
Council  of  the  City  op  HAsnNtis,  appellants. 

Fnja>  OoTOBEB  18,  1918.    Na  17»504. 

Opinion  on  motion  for  rehearing  of  case  rex>orted  ante, 
p.  804.    Rehearing  denied. 

Per  Cubiam. 

This  cause  was  argued  and  submitted,  and  in  due  time  a 
decision  was  rendered.  The  opinion  is  reported  ante,  p. 
304.    A  motion  and  briefs  for  rehearing  were  filed,  and, 
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Appeal  and  Biior    Cantinued. 

crlpt  and  bill  of  exceptions,  but  not  conclusions  of  counsel. 
Carlson  v.  City  of  South  Omaha 215 

€.  Where  a  cause  involylng:  equitable  principles  is  appealed 
on  the  merits,  objections  to  the  procedure  on  iM[>peal  should 
be  made  by  motion  or  otherwise,  and  not  withheld  until  the 
filing  of  briefs  on  final  submission.    Bresee  t\  Ormsby 399 

7.  Under  sec.  146  of  the  code,  where  a  judgment  req[K>nds  to 
the  issues  and  is  Just,  a  court  of  review  may  disregard  any 
error  which  does  not  affect  substantial  rights.  Hill  v. 
Hospe   Co 413 

8.  Where  a  Judgment  is  reversed  on  appeal  without  specific 
instructions,  the  trial  court  has  no  discretion  to  dismiss 
the  action  without  further  proceedingL  Sotoertoine  v. 
Central  Irrigation  District 467 

9.  Decision  on  former  appeal  of  question  of  plaintifTs  right 
to  maintain  the  action  becomes  the  law  of  the  case.  Fitz- 
gerald t\  Union  Stock  Yards  Co 498 

10.  A  verdict  inconsistent  with  itself  must  be  set  aside  upon 
application  of  all  parties  prejudiced  thereby.  Zitnik  v. 
Union  P.  R.  Co 679 

11.  In  an  action  against  a  railroad  company  and  its  engines* 
for  u<i?]lgence,  where  the  Jury  found  that  the  engineer  was 
not  negligent,  and  there  was  no  evidence  of  negligence  of 
other  employees,  plaintiff  and  defendant  company  both 
having  appealed,  a  judgment  against  the  company  will  be 
reversed.    Zitnik  v.  Union  P.  R,  Oo 679 

12.  The  supreme  court  will  not  review  errors  at  the  trial, 
unless  a  motion  for  new  trial  was  made  and  a  ruling  ob- 
tained thereon.    WeJler  v.  Sloan 122 

13.  In  absence  of  motion  for  new  trial,  a  judgment  sustained 
by  the  pleadings  will  ordinarily  be  affirmed.  Weller  v. 
Sloan    122 

14.  On  appeal,  no  motion  for  new  trial  having  been  filed,  the 
supreme  court  will  ascertain  only  if  the  pleadings  state  a 
cause  of  action  or  defense  and  support  the  JudgmenL    Tait 

V.  Reid    286 

16.  Errors  not  specifically  assigned  in  the  motion  for  new  trial 
will  not  ordinarily  be  considered  on  appeaL  Murten  9. 
Oarhe    439 

16.  Affidavits  in  support  of  motion  for  new  trial,  which  are  not 
included  in  a  bill  of  exceptions,  cannot  be  considered  on 
appeal.    Duffy  v,  Schecrger 611 

17.  Conjectural  opinion  of  expert,  based  solely  on  a  hypothetical 
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Bervlce   of   BUinmon%    and   glvet   tlM    court   JnrlsdlctlaiL 
Landman  v.  City  of  Benson 479 

Ananlt  and  Battery. 

1.  In  an  action  for  treflpasa  npon  the  person,  weight  of  eirl- 
dence  la  for  the  juiy.    Kramer  v,  Weigand 47 

S.  Rule  In  civil  actions  that  preponderance  of  evidence  proves 
any  issue  applies  to  a  civil  action  for  trespass  upon  the 
person.    Kramer  v,  Weigand  •  •  •  • •  •  •    47 

Attsohin  €D.t» 

Judgment  In  attachment,  without  personal  service  or  appear- 
ance. Is  binding  on  the  property  only,  and  not  an  adjudica- 
tion of  the  personal  liability.  Lincoln  Orain  Co,  v.  Chicago^ 
B.dQ.R.Oo. 103 

Attorney  and  OUent.    See  Chaiutibb.    Officers,  4. 

If  a  judgment  debtor  pays  an  attorney  the  amount  of  his  Hen 
without  the  consent  of  the  Judgment  creditor,  the  burden  la 
on  the  Judgment  debtor,  in  an  action  between  himself  and 
the  owner  of  the  Judgment,  to  prove  the  validity  of  the 
attorney's  lien.    Hume  v.  Peterson 847 

Bills  and  Notes.    See  Cobpobations,  1,  2.    Evidsxcb,  6. 

1.  A  note  payable  to  a  company,  and  Indorsed  by  an  individual, 
held  not  to  constitute  the  transferee  a  holder  in  due  course, 
under  sec.  30  of  the  negotiable  instruments  act  First  NaL 
Bank  v,  Kelgord 178 

S.  Where  payment  of  a  note  Is  received  by  the  payee  from  a 
stranger  to  the  paper,  that  the  payee  marked  the  note 
''paid"  is  not  conclusive,  but  may  be  rebutted  by  oral  evl- 
dence.    In  re  Estate  of  Qamhle 199 

S.  A  bank  held  to  be  an  innocent  purchaser  of  a  note  trans- 
ferred to  It  by  the  payee  as  collateral  security.  Farmers 
Bank  V.  Dixon 652 

Bridges.    See  Counties  and  County  Officebs,  24. 

Brokers. 

1.  Where  there  Is  no  limit  of  time  to  an  agent's  authority.  It 
may  be  revoked  at  any  time.    Maddox  v.  Harding ., .  292 

2.  Where  pending  negotiations  for  a  sale  of  land  are  consum- 
mated by  the  owner  after  the  revocation  of  the  broker's 
authority,  he  will  be  entitled  to  commissions.  Maddox  v, 
Harding 292 

8.  Where  parties  to  an  exchange  of  lands  knew  that  the  same 
agent  represented  both,  such  dual  agency  cannot  be  Inter- 
posed by  either  as  a  defense  in  an  action  for  stipulated 

lions.    Maddox  v.  Harding  ..•••••.. 292 
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2.  Where,  in  absence  of  senior  counsel,  the  court  appointed 
an  experienced  attorney  to  aid  Junior  counsel  in  defense  at 
accused,  and  refused  a  continuance,  held  no  abuse  of  die- 
cretion.    Becker  v.  State  852 

Contracts.    See  Evidence,  8,  9. 

1.  The  interpretation  which  parties  to  a  contract  put  upon 
it  may,  in  that  respect,  determine  their  rights  under  it 
Bibert  V,  Hostick  255 

2.  The  words  "from  the  first  day  of  January,  1902,  to  the  Slst 
day  of  December,  1002/*  in  a  contract  between  a  city  and  a 
contractor  who  agreed  to  furnish  materials  and  construct 
sidewalks  when  ordered,  held  to  refer  to  the  ordering  of 
sidewalks,  and  not  to  the  furnishing  of  materials  and  the 
construction.    City  of  OmaJia  v,  Tancey 261 

8.  In  a  contract  of  sale  of  merchandise,  a  provision  that  the 
good-will  of  the  business  is  included  does  not  imply  an 
agree  Lien  t  that  the  seller  shall  not  re-engage  in  such  busi- 
ness.   Wessell  V,  Havens 426 

4.  To  establish  an  express  contract,  a  definite  proposal  and  an 
unconditional  acceptance  thereof  must  be  shown.  Roberts 
V,    Cox 663 

Colorations. 

1.  A  corporation  having  no  indebtedness  when  it  executed  a 
note  for  building  materials  cannot  defeat  recovery  on  the 
note  because  of  a  provision  contained  in  its  charter  limiting 
the  amount  of  its  indebtedness.  Perry  d  Bee  Co.  v.  Hol- 
brook  Opera  House  Co 19 

2.  Evidence  held  not  to  establish  a  defense  to  action  on  note 
of  corporation.   Perry  d  Bee  Co.  v.  Holbrook  Opera  House 

Co 19 

8.  Acts  imposing  additional  conditions  on  rights  of  foreign 
corporations  to  do  business  in  the  state  are  not  amendatory, 
where  such  conditions  do  not  change  those  imposed  by  prior 
acts.    State  V.  American  Burety  Co 22 

4.  A  judgment  against  each  stockholder  of  an  insolvent  cor- 
poration for  his  proportion  of  the  corporate  liability  is  not 
a  final  disposition  of  the  case,  and,  if  some  of  the  Judgments 
are  not  paid,  an  application  for  further  Judgment  against 
the  stockholders  is  not  a  new  cause  of  action.  First  Nat. 
Bank  v.  Cooper 684 

6.  Where  judgment  was  rendered  against  stockholders  of  an 
insolvent  corporation  and  executions  thereon  against  gome 
of  the  stockholders  were  returned  unsatisfied,  the  failure  to 
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divlflion  stream  with  a  steel  bridge,  and  recov^  from  tlie 
other  county  as  repairs.    Platte  County  v.  Butler  County..,  132 

S.  If  one  county  replace  three  wooden  spans  of  a  division 
bridge  with  steel  spans,  it  cannot  recover  from  the  oth^ 
county  as  "needed  repairs."    Platte  County  v.  Butler  County,  132 

4.  Ch.  126,  laws  1905,  as  amended  by  ch.  Ill,  laws  1911,  held  to 
give  county  boards  power  to  let  contracts  for  bridges,  cul- 
verts and  road  improvements  to  the  lowest  bidder,  to  reject 
any  and  all  bids,  and  to  purchase  materials  and  employ 
labor  and  construct  bridges  and  culverts.    State  v.  Coupe..  46^ 

Oourts. "  See  Quo  Warranto.    Taxation,  1. 

1.  Propositions  advanced  in  an  opinion  not  essential  to  the 
judgment  pronounced  are  not  to  be  regarded  as  final  deter- 
minations or  as  legal  precedents.  McCaffrey  v.  City  of 
Omaha    484 

2.  The  county  court  has  exclusive,  original  Jurisdiction  of 
probate  of  wills  and  settlement  of  estates,  and  its  final 
orders  within  its  Jurisdiction  are  binding,  and  not  subject  to 
collateral  attack.    In  re  Estate  of  Creighton 654 

3.  An  order  of  the  county  court  in  the  settlement  of  an  estate, 
by  which  distribution  of  the  assets  is  made,  is  appealable 
to  the  district  court,  and,  the  proceeding  being  in  rem. 
all  persons  interested  in  the  assets  are  parties.    In  re  Estate 

of  Creighton 65 : 

4.  Controversies  involving  title  to  and  ownership  of  real  estate 
are  not  within  the  Jurisdiction  of  county  courts.  Bell  v. 
Dingtoell    6?* 

Criminal  Law.  See  Continuance.  Eacbezzlem^bnt.  Food.  Indict- 
ment AND  Information.  Kidnapping.  Larceny.  New 
Trial.    Peddlers.    Rape.    Robbery. 

1«  Ch.  184,  laws  1911,  known  as  the  "Indeterminate  Sentence 
liaw,"  held  not  to  vest  the  prison  board  with  Judicial  pow- 
ers, in  violation  of  sec.  26,  art  V  of  the  constitution. 
Wallace  V.  State  158 

2.  Sec.  117d  of  the  criminal  code,  defining  the  crime  of  hog 
stealing,  is  an  act  complete  in  itself,  and  not  amendatory 

of  sees.  114  and  119*.    Wallace  v.  State 158 

3.  The  purpose  of  sec.  117&  of  the  criminal  code,  creating  the 
crime  of  hog  stealing,  was  to  create  an  independent  sub- 
stantive crime,  and  it  is  not  violative  of  any  constitutional 
provision.     Wallace  v.  State  15^ 

4.  Instruction  as  to  weight  of  evidence  of  accused  held  not 
erroneous.    Wallace  v.  State  • 15< 
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16.  The  practice  of  keeping  Jurors  for  lengthy  periods  without 
opportunity  to  sleep  criticised,  but  held  that  the  trial  court 
did  not  err  in  refusing  a  new  trial  on  account  thereof. 
Lambert  v.  State  ; 520 

17.  Where  a  farmer,  who  was  the  owner  of  a  harness  alleged  to 
have  been  stolen,  was  permitted  to  testify  as  to  the  pur- 
chase price  and  the  amount  of  wear  it  had  received,  and  to 
give  his  opinion  as  to  the  value,  held  not  error.    Lambert 

V.    State    - 520 

18.  Ch.  167,  laws  1907  (Cr.  code,  sec.  117c),  defining  poultry 
stealing,  held  not  to  violate  sec.  11,  art.  Ill  of  the  constitu- 
tion, relating  to  the  enactment  and  amendment  of  laws. 
Bartcls   v.    State 575 

19.  An  instruction  that  the  rule  that  requires  proof  of  guilt 
beyond  a  reasonable  doubt  "is  not  intended  to  aid  any  one 
who  is  in  fact  guilty  to  escape,"  and  that  acquittal  must 
be  justified  and  a  verdict  of  not  guilty  "authorized,"  is 
erroneous.    Bartels  v.  State  676 

20.  The  indeterminate  sentence  law  held  constitutional.  Wih 
Hams  V,  State 605 

21.  Where  one  was  personally  present  at  the  commission  of  an 
offense,  under  circumstances  leaving  no  doubt  that  his  pur- 

-  pose  was  to  participate  in  the  act  should  occasion  require, 
he  is  a  principal.    Williams  v.  State  605 

Damages.    See  Carbiers,  2.    Death,  4.     Eminent  Domain.    Laud- 
LORD  AXD  Tenant,  1.    Vekdor  and  Purchaser,  1,  2. 

1.  In  an  action  for  personal  injury,'  plaintiff  cannot  recover 
damages  sustained  in  a  special  occupation,  unless  they  are 
alleged  and  proved.    Torty  t\  Case  Threshing  Machine  Co . .  449 

2.  A  verdict  for  $20,000  for  causing  the  death  of  a  brakeman, 
earning  $80  a  month,  at  age  39,  held  excessive.    Hoffman 

V,  Chicago  d  N.  W,  R.  Co 783 

Death.    See  Negligence,  9-12. 

1.  Evidence  held  to  support  finding  that  injuries  complained 

of  were  the  proximate  cause  of  death.   Albrecht  v.  Morris,.  442 

2.  In  an  action  for  death,  held  not  error,  under  the  facts  ad- 
mitted and  proved,  to  charge  that  decedent  was  killed  with- 
out negligence  on  his  part  while  acting  "under  the  direction 
of  those  in  charge  of  the  engine  and  cars  where  he  was 
working."    Fitzgerald  v.  Union  Stock  Yards  Co 493 

3.  In  an  action  for  death,  whether  a  train  with  an  engine  in 
front  was,  under  a  custom  of  railroading,  a  signal  that 
other  cars  should  not  be  coupled  onto  it,  unless  by  direction 
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Dower.    See  QmErnro  Titlb,  4.    Taxation,  4. 

Under  sec.  20,  ch.  23,  Comp.  St  1905,  the  dower  of  a  nonresi- 
dent Is  limited  to  lands  of  which  her  husband  died  seixed. 
Burr  V,  Finch  417 

Bleotions.    See  Counties  and  Ck)irNTT  Officbrs,  1.    Municipaz.  Gob- 
POBATIONS,  18.     Schools   and   Sohooc   Districts.     Stat- 

tTTES,  11. 

Any  attempt  by  the  legislature  to  provide  for  the  election  of 
police  magistrates  in  any  other  manner,  or  at  other  times, 
than  fixed  by  the  constitution  is  YOid.    State  v.  Mayor S04 

Slectxleity. 

1.  The  right  to  maintain  an  overhead  trolley  wire  carrying  a 
deadly  current  of  electricity  across  railroad  tracks  imposes 
the  duty  of  so  maintaining  it  as  not  to  injure  persons  law> 
fully  operating  trains  of  the  railroad  company.     Bcherzer 

V,  Lincoln  Traction  Co 407 

2.  An  injury  to  a  railroad  employee  froui  contact  with  an  over- 
head trolley  wire  affords  a  presumption  of  negligence,  re- 
quiring the  party  maintaining  the  wire  to  show  that  its 
dangerous  condition  was  caused  by  an  unforeseen  agency 
beyond  its  control.    Bcherzer  v,  Lincoln  Traction  Oo 407 

EmbsEzlement. 

In  a  prosecution  under  ch.  170,  laws  1907,  for  embezzlement 
of  a  crop  by  a  tenant,  it  Is  not  material  when  the  relation 
of  landlord  and  tenant  began,  or  will  terminate;  it  being 
sufficient  if  the  tenant  was  in  possession  of  the  property 
when  embezzled  by  him.    Mwrten  v,  Oarbe 439 

Eminent  Domain.    See  Highways,  2.    Municifai.  Cobfobations,  8, 

9,  19.    Rah.roads,  3. 

The  measure  of  damages  for  permanent  Injury  to  land  by  the 

construction  of  a  railroad,  no  part  of  the  land  being  taken, 

is  the  difference  in  its  market  value  immediately  before  and 

after  the  construction.    Harris  v.  Lincoln  d  N.W,  R.  Oo.,,  766 

Equity.   See  Quieting  Title,  6. 

1.  Where  equity  has  obtained  Jurisdiction  it  will  adjudicate 

all  matters  in  Issue.    Bell  v.  Dingwell 699 

2.  One  fraudulently  deprived  of  possession  of  real  estate  may 
Join,  with  his  suit  in  equity  to  recover  title,  a  demand  for 
accounting  for  rents  and  profits,  and  for  partition.  Bell  v. 
Dingiopll    699 

Evidence.     Sec  Appeal  and  Error.  17-28.     Assault  and  Battery. 

Bills  and  Notes,  2.   Criminal  Law.    Negligence,  4,  7,  9. 

12-16.    Officers,  3.    Physicians  akd  Sttrobons,  4-7.    Rape. 

Sales.    Waters. 

1.  Offer  of  books  of  account  held  insufllcient  to  autboriise  their 


868  INDEX. 

Evidence — Concluded. 

are  competent  evidence  in  an  action  against  both  Jointly, 
and  neither  is  entitled  to  an  instruction  to  disregard  the 
admissions  of  the  other.    Fullerton  v,  Fullerton 649 

Exceptions,  Bill  of.    See  Appeal  and  Ebbor,  16,  24. 

Executors  and  Administrators,    See  Parties.    Wills. 

1.  A  legatee  appointed  executor,  who  delayed  settlement  of  the 
estate,  field  not  estopped  from  claiming  interest  on  his 
legacy,  where  the  value  of  the  estate  was  enhanced  by  the 
delay.     LevHa  v,  Barkley  127 

2.  It  is  the  duty  of  the  probate  court,  and  of  the  district  court 
on  appeal,  to  state  the  entire  accounts  of  an  executor,  who 

is  a  legatee.    Letois  v.  Barkley 127 

3.  On  appeal  from  the  allowance  of  a  claim  against  an  estate, 
the  district  court  tries  the  case  de  novo,  and  must  deter- 
mine whether  the  claim  was  filed  in  time,  and  whether  an 
amendment  allowed  by  the  county  court  was  such  a  de> 
parture  as  amounted  to  filing  a  new  and  different  claim 
after  the  time  limited  therefor  had  expired.    In  re  Estate 

of  Oamhle    199 

4.  Amendment  of  claim  for  money  advanced  to  pay  notes  held 
Justly  allowed.    In  re  Estate  of  Gamble 199 

6.  Under  sec.  226,  ch.  23,  Comp.  St.  1901,  if  letters  of  adminis- 
tration are  taken  out  by  the  widow  or  next  of  kin,  it  will 
be  presumed  that  it  was  in  behalf  of  all  parties  interested, 
and  creditors  may  present  their  claims  within  the  time 
limited  by  sec.  214  of  the  act    First  Nat.  Bank  v.  Bradsluiw,  714 

6.  Sale  and  deed  of  homestead  held  valid  as  execution  of  a 
power  given  in  a  will.    Willier  v,  Cummings 571 

False  Imprisomnent. 

Evidence  held  to  sustain  verdict  for  plaintiff  in  action  for 
false  imprisonment    Duffy  v.  Bcheerger 511 

Food. 

Violation  of  a  rule  of  the  food  commissioner  that  payment  for 
cream  purchased  for  commercial  purposes  should  not  be 
made  on  the  day  of  the  purchase  held  not  punishable  under 
sees.  9838,  9840,  Ann.  St  1911.    State  v.  Elam 460 

Fraud. 

1.  Petition  held  to  state  a  cause  of  action  for  damages  for 

fraud.    Parsons  v.  Barnes 116 

2.  Evidence  in  action  for  fraud  held  to  sustain  verdict  for 
plaintiff.    Parsons  v,  Barnes 116 

8.  Variance  between  the  allegation  and  proof  of  fraud  in  the 
procurement  of  a  release  held  immaterial.  Torty  v.  Case 
Threshing  Machine  Co 449 


« 
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2.  Money  loaned  by  vendor  to  vendee  to  Improve  land  pur- 
chased is  not  purchase  money,  under  sees.  3,  4,  ch.  36,  Comp. 
St.  1911,  subjecting  a  homestead  to  a  vendor's  lien.  OUy 
Savings  Bank  v,  Thompson 628 

3.  A  dwelling-house  moved  from  one  lot  to  anotho*  held  to 
retain  its  homestead  quality.  City  Savings  Bank  v.  Thomp- 
son  €28 

4.  Where  a  widow,  as  guardian  of  minor  children,  exchanged 
land  in  a  foreign  state,  owned  by  her  and  her  children 
jointly,  for  land  in  this  state,  fl*audulently  taking  title  in 
her  own  name,  she  cannot  hold  it  as  a  homestead  as  against 
the  children.    Bell  v,  Dingtoell 699 

Huaband  and  Wifo.    See  Hombstbad,  1«   Jxtdomknt,  2,  3.    Pubad- 
IKG,  6. 

1.  A  married  woman  may  make  coutracts  only  in  reference  to 
her  separate  property,  or  business,  or  on  the  credit  thereof 
and  with  intent  to  charge  her  separate  estate.  Union  State 
Bank  v,  McKelvie  728 

2.  In  an  action  on  a  note,  where  the  petition  shows  that  de- 
fendant was  a  married  woman  at  the  time  the  note  was 
executed,  it  should  further  appear  that  it  was  made  with 
reference  to,  and  upon  the  credit  of,  her  separate  property 
and  with  intent  to  bind  the  same.  Union  State  Bank  9, 
McKelvie    728 

Indemnity.    See  Judgment,  9,  10. 

Indictment  and  Information. 

An  Information  which  charged  an  offense  as  subsequent  to  the 
date  on  which  the  information  was  filed,  or  on  an  otherwise 
impossible  date,  held  defective.    McKay  v.  State 281 

Injunction.    See  Corporations,  11.    Hiohways,  2. 

Insurance. 

1.  Permission  to  foreign  surety  companies  to  do  business  does 
not  create  a  contract,  and,  if  it  did,  the  state,  under  its 
police  powers,  has  the  right  to  regulate  the  business  by  ad- 
ditional legislation.    State  v.  American  Surety  Co 22 

2.  Where  a  collector  for*  an  accident  insurance  company,  pur- 
suant to  agreement  with  a  member,  furnished  the  money  for 
premium  of  the  member  on  the  pay-day  and  remitted  to  the 
company,  held  that  the  insurance  continued  in  force.  Red- 
man V.  Fidelity  Accident  Ins,  Co 89 

3.  The  simultaneous  repeal  and  re-enactment,  In  terms  or  in 
substance,  of  parts  of  a  by-law  of  a  fraternal  beneficiary 
association  preserve  without  interruption  the  re-enacted 
provisions.    Quick  v.  Modem  Woodmen  of  America •  • .  106 
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Intozicating^  Liquors. 

Petition  for  license  held  sufficient.    In  re  Hartwig T79 

Judgment.    See  Attachboent.    Courts,  1,  2.    Nuisance,  8. 

1.  'The  village  Board  of  the  Village  of  Curtis"  is  not  a  per- 
son, natural  or  artificial,  authorized  to  sue  or  be  sued,  and 
a  Judgment  nominally  against  it  binds  no  one.  Adams  v. 
Village  Board  of  Curtis  126 

2.  Where  a  married  woman  fails  to  make  the  defense  of  cover- 
ture to  an  action  on  a  note,  and  allows  Judgment  to  be  ren- 
dered against  her,  she  is  conclusively  bound  thereby.    Jones 

V.   Knosp 224 

3.  Where  a  married  woman  allows  her  separate  pnyperty  to  be 
sold  on  execution,  she  cannot  thereafter  sue  to  set  aside  a 
sheriff's  deed  to  the  purchaser  on  any  ground  available  to 
her  as  a  defense  to  the  action  in  which  the  execution  was 
issued.    Jones  v,  Knosp  224 

4.  A  judgment  of  a  Justice  of  the  peace,  filed  and  indexed  in 
the  office  of  the  clerk  of  the  district  court,  is  a  lien  on  after- 
acquired  property,  and  such  property  is  subject  to  execution 

In  satisfaction  thereof.    Jones  v.  Knosp 224 

6.  If  process  is  served  on  a  defendant  in  a  wrong  name,  and 
he  suffers  a  default,  or  omits  to  plead  misnomer,  he  is 
concluded  by  the  Judgment,  and  in  future  litigation  he  may 
be  connected  with  the  judgment  by  proper  averments.  Jones 
V.   Knosp    224 

6.  Where  process  is  served  on  a  defendant  in  a  wrong  name, 
he  should  appear  and  object  by  motion,  in  the  nature  of  a 
plea  in  abatement,  or  he  will  be  concluded  by  the  judgment. 
Jones  V.  Knosp 224 

7.  Under  sec.  82  of  the  code,  providing  for  the  opening  of  a 
judgment  within  five  years,  relief  may.be  granted  after  the 
expiration  of  five  years,  where  notice  was  given  and  a 
sufficient  showing  made  within  the  statutory  time.  Rine  v. 
Rine   248 

8.  On  application  for  relief  under  sec.  82  of  the  code,  provid- 
ing for  the  opening  of  a  judgment  within  five  years,  the 
authentication  of  an  affidavit  in  support  of  the  application 
may  be  amended  after  the  expiration  of  five  years;  notice 
having  been  given  within  the  time.    Rine  v.  Rine 248 

9.  In  an  action  against  a  contracted*  for  the  amount  of  a  Judg- 
ment against  a  city  for  damages  resulting  from  his  negli- 
gence, notice  to  him  of  the  original  action  held  sufficient  to 
make  the  judgment  therein  binding  on  him.    City  of  Omaha 

V,  Yancey ^^I 
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IL  A  right  under  a  tax  sate  certificate  may  he  hai 

decree  In  a  suit  where  the  owner  la  a  party,  anc 

to  priority  Is  assailed  In   the  pleadings  and .  i 

against  him.    Oowlea  v.  Eyd  

12.  One  duly  served  with  summons  becomes  a  party 
and  Is  presumptively  present  In  court  and  chi 
notice  of  every  adverse  claim  In  the  petition. 
Kt/d    

13.  Where  the  petition  alleges  that  a  defendant  cla 
tereat  In  land  In  suit,  but  that  hie  claim  Is 
plaintiffs,  and  he  permits  a  finding  and  Judgmi 
bira,  tlie  Judgment  Is  res  adjudicata  as  betwee 
plaintifT,  and  as  between  him  and  the  purchaser 
sale.    Oowlea  v.  KyA  

14.  When  his  lien  is  assailed,  the  holder  of  a  tax 
cats.  Issued  leas  than  two  years  previously,  must 
lien,  otbenvlee  his  right  to  eubsequently  assert  I 
CowJea  V,  Kyd  

16.  Where  a  court  has  Jurisdiction  of  the  subject 
parties.  Its  determination  of  disputed  questions 
on  all  the  parties,  and  the  remedy  tor  error  is 
and  not  by  collateral  attack.     Cowles  v.  KyA.... 

16.  If  a  Judgment  debtor,  in  an  action  to  revive  li 
of  the  administrator  of  the  Judgment  plalnti 
that  the  Judgment  has  been  paid,  and  that  Issui 
without  objection,  It  will  be  too  late  to  object 
that,  the  Judgment  not  being  dormant,  the  ans 
tuted  no  defense.    Bvme  v.  Peterson 

17.  A  decree  for  speclflc  performance,  on  payment  of 
amount  at  a  specified  time,  will  not  ordlnaril 
terest  before  the  time  tor  payment.     Toiensend 

18.  A  decree  for  payment  of  money  means  lawful  mi 
United  States;  and  a  creditor  Is  not  required 
private  checks.     Towmend  v.  BtooUow  

JotUdal  Sales. 

Where  notice,  under  an  order  of  sale.  Is  not  publlsl 
before  the  sale,  the  sate  Is  voidable,  and  the  d 
dtnarlly  cured  by  conQrmatlon.    Breaee  v.  Pret 

Tut.    ^^  Cbimikal  Law,  IS,  18. 
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BMdence  held  inBufflclent  to  sapport  conyictlon  of  unlawfullr 
carrying  away  a  child  with  intent  to  detain  her  from  her 
father.    Fitzgerald  v.  State  481 

Landlord  and  Tenant.    See  Bicbbzzleioent. 

L  In  a  suit  by  a  leasee  against  the  lessor  for  breach  of  can- 
tract  for  possession,  the  measure  of  damages  is  the  differ- 
ence between  the  rental  value  and  the  rent  reserved,  and 
in  addition  special  damages  shown  to  have  necessarily 
resulted.    Bihert  v.  Hostick  266 

a.  In  an  action  for  the  value  of  com  sold  defendant  by  plain- 
tiff's tenant,  evidence  held  to  support  Judgment  for  plain-   - 
tiff.    Harvey  v.  Bowman  669 

8.  A  lessee  is  not  released  from  his  contract  to  pay  rent,  where 
he  abandons  the  premises  without  the  landlord's  consent. 
Fruciha  v.  Caufal   734 


1.  Evidence  held  insufficient  to  sustain  a  c<mviction«    Wallace 

V.  State  168 

2.  Svidence  held  insufficient  to  support  conviction  of  poultry 
stealing.    BarteU  v.  ^ta^e  67r» 

8.  Under  ch.  167,  laws  1907,  providing  a  penalty  for  poultry 
stealing,  if  value  <rf  property  stolen  is  less  than  (36,  the 
penalty  as  for  a  felony  should  not  be  inflicted,  except  in 
cases  of  habitual  crime,  or  when  the  act  is  accompanied 
with  circumstances  of  aggravation.    BarteU  v.  State 675 

Idoenses.    See  Nbgligkncb,  13.    IUilboadb,  4. 

Liens.    See  Attobnkt  Aim  Cuknt. 

Limitation  of  Actions.     See   (Sobporatio^s,   4.     Bxbcutobs  ahd 
Administrators,  8,  6.    Quibting  Tmx,  6. 

1.  Sec.  13  of  the  code,  limiting  time  of  commencing  a  civU 
action  for  assault  and  battery,  held  not  to  apply  to  an 
action  for  trespass  upon  the  person,  resulting  in  birth  of  • 
a  child.    Kramer  v,  Weigand  47 

8.  Suits  for  assessments  made  by  the  receiver  of  a  mutual 
ipsurance  company  under  direction  of  the  court  held  not 
barred,  though  invalid  assessments  by  the  directors  were  ' 
made  more  than  four  years  before.    McCall  v.  Bowen 241 

3.  Where  an  action  for  false  imprisonment  was  begun  within 
one  year  from  the  time  the  cause  of  action  accrued,  the 
flling  of  an  amended  petition  after  one  year  held  not  the 
beginning  of  the  action.    Duffy  v.  Scheerger 611 

4.  Pleadings  and  evidence  held  to  present  a  cause  of  action  for 
fraud,  and  properly  brought  within  the  time  limited  by 
sec.  12  of  the  code.    Bell  v,  Dingtoell 699 
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Master  and  Servant — Continued. 

4.  Knowledge  of  increased  hazard  from  location  of  a  structure 
In  dangerous  proximity  to  a  defective  railroad  track  will 
not  be  imputed  to  an  employee,  17  years  of  age,  merely 
because  he  had  knowledge  of  general  surrounding  condi- 
tions.   Chase  v.  Chicago,  B,  d  Q.  R.  Co 81 

6.  Unless  a  court  can  declare,  as  a  matter  of  law,  that  an 
employee  had  or  was  chargeable  with  knowledge  of  danger- 
ous conditions,  so  that  he  assumed  the  risk,  the  question 
should  be  submitted  to  the  Jury.  Chase  v.  Chicago,  B.  d 
Q.  R.  Co 81 

6.  Evidence  in  action  for  death  of  employee  held  to  establish 
negligence  of  defendant  in  the  construction  and  manner  of 
operating  a  coal  chute  and  the  track  adjacent  thereto. 
Chase  V.  Chicago,  B.  d  Q.  R.  Co 81 

7.  An  employee  accustomed  to  handle  threshing  machines 
held  to  have  assumed  the  risk  of  his  employment     Yorty 

V.  Case  Threshing  Machine  Co 449 

8.  Employer  held  liable  for  negligence  of  employees,  though 
one  employee  sued  Jointly  with  the  employer  was  found  not 
liable.     Yorty  v.  Case  Threshing  Machine  Co 449 

9.  An  employer  Is  liable  for  the  consequences,  not  of  danger, 
but  of  negligence.    Brown  v.  Swift  d  Co 5.32 

10.  A  servant  of  mature  years  and  ordinary  intelligence  should 
take  notice  of  the  ordinary  operation  of  familiar  laws  of 
gravitation  and  govern  himself  accordingly.  Broton  v.  Swift 

d  Co 532 

11.  The  law  applicable  to  the  furnishing  of  tools  by  a  master 
is  not  always  applied,  where  a  simple  implement  is  fur- 
nished by  him  to  a  servant  of  mature  years.  Broi^n  v. 
Swift  d  Co 532 

12.  Where  a  servant  of  mature  years  has  operated  a  simple 
implement  for  some  time,  or  Vhere  its  use  is  so  simple  that 
he  can  at  once  perceive  the  safe  way  of  operating  it  if  ex- 
ercising ordinary  care,  the  master  is  not  required  to  in- 
struct him  in  its  use.    Brown  v.  Swift  <(•  Co 532 

13.  Where  a  servant,  on  account  of  his  youth  and  for  want  of 
instruction,  fails  to  appreciate  the  risks  of  labor  he  is 
commanded  to  perform,  and  is  injured,  the  master  is  liable. 
Brecdlove  v.  Gates   765 

14.  Where  a  child  nine  years  old  was  injured  while  engaged  in 
dangerous  work,  it  is  for  the  Jury  to  say  whether  he  as- 
sumed the  risk.     Brecdlove  v.  Gates 765 

15.  Where  a  boy  nine  years  old  undertakes  dangerous  work  at 
the  command  of  the  mast  or,  he  is  not  guilty  of  contributory 
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MtetgftggB    ConeJuded. 

that  name,  cannot  sue  to  redeem  on  tlie  sole  groimd  that 
be  wns  not  sued  by  his  full  Christian  name.  Clarl;  v. 
Hannafeldt    501 

€.  Where  a  note  and  mortgage  held  as  collateral  for  a  debt  of 
mortgagees  are  unconditionally  surrendered  to  them,  they 
are  proper  plaintiffs  in  a  suit  to  foreclose.  Bums  v. 
Hockett   646 

7.  Where  foreclosure  is  properly  commenced  by  the  mort- 
gagees, it  may  be  prosecuted  in  their  names,  though,  pend- 
ing litigation,  they  transferred  their  interest  in  the  seen- 
rlty.    Burns  v,  Hockett 646 

Xmiicipal    Corporations.      See    Acnoir.      CoNSTirunoifAL    Law. 
NuiBAivcB,  L    Otfickbs,  2,  8.    Statutes,  10,  11. 

1.  To  overturn  a  city  ordinance  on  the  ground  that  it  is  un- 
reasonable or  invades  private  rights,  the  evidence  should 

be  clear  and  satisfactory.    State  v,  Withnell 101 

2.  In  determining  the  validity  of  a  dty  ordinance  regularly 
passed  .in  the  exercise  of  police  power,  the  court  will  pre- 
sume that  the  city  council  acted  with  full  kno~iedge  of  the 
conditions  relating  to  the  subject    State  v,  WithneU. 101 

3.  In  the  exercise  of  police  power,  the  municipal  legislature, 
within  constitutional  limits,  is  the  sole  judge  as  to  what 
laws  should  be  enacted,  and  when  and  how  such  police 

power  should  be  exercised.    State  v,  Withnell 101 

< 

4.  Within  constitutional  limits,  private  property  Is  held  sub- 
ject to  proper  rules  regulating  the  common  good  and  the 
general  welfare  of  the  people.    State  v.  Withnell 101 

5.  In  testing  police  regulations,  the  court  should  inquire 
whether  they  have  relation  to  the  public  health,  safety  or 
welfare,  and  whether  such  is  the  end  sou^t  State  v. 
WithneU    101 

6.  Under  statutory  authority  to  define,  regulate,  suppress  and 
prevent  nuisances,  acts  of  the  city  council  may  be  held 
conclusive,  if  the  subject  of  legislation  might  or  mi^t  not 
be  a  nuisance,  depending  upon  circumstancesw  State  v. 
Withnell 101 

7.  The  passing  of  an  ordinance  f(M*bidding  the  construction  of 
brick-kilns  in  a  city  may  be  a  valid  exercise  of  police 
power.     State  v.  Withnell  101 

s.  The  appraisal  of  damages  from  construction  of  a  viaduct 
under  subd.  3,  sec.  129,  art.  I,  ch.  13,  Comp.  St.  1909,  does 
not  create  a  liability  against  the  city  for  the  payment  of 
such  damages.  Fhosnix  Mutual  Life  Ins,  Co.  v.  City  of 
Ijincoln    • 160 
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Hunieipal  Gorporatiomi — Concluded. 

cliarter,  to  perfect  an  appeal  from  the  action  of  the  city 
council  in  awarding  damages  from  grading  streets,  a  peti- 
tion must  be  filed  in  district  court  within  30  days  after  the 
final  order  assessing  the  damages.  Crdghion  UniverHty 
V.  City  of  Omaha  486 

Negligence.      See    Corporations,    8.     E<lbctricitt.     BIastkb    and 
Skbvant.    Railroads,  4. 

1.  Act  oi  God  defined.    Amend  v,  Lincoln  d  N.  W.  R,  Co 1 

2.  Where  a  good-faith  effort,  without  negligence,  is  made  to 
rescue  one  from  a  place  of  danger,  wrongfully  caused  by 
another,  the  effort,  even  if  unsuccesflful,  will  not  relieye  the 
wrongdoer  from  liability.    Amend  v,  Lincoln  d  N.  W.  B.  Co^      1 

8.  Whether  the  natural  connection  of  events  is  interrupted 
by  a  new  and  independent  cause  is  usually  a  question  ot 
fact,  and  not  of  law.    Amend  v,  Lincoln  d  N.  W.  R.  Co 1 

4.  In  an  action  for  death,  evidence  held  insufficient  to  prove 
intoxication  of  rescuing  party.  Amend  v.  Lincoln  d  N. 
W,  R,  Co 1 

6.  In  an  action  for  death,  instructions  held  to  sufficiently 
charge  as  to  the  effect  of  intervening  causes  other  than  the 
negligence  of  defendant    Amend  v,  Lincoln  d  N.  W,  R.  Co^      1 

6.  It  is  not  error  to  instruct  that  the  natural  instinct  of  men 
to  avoid  personal  harm  may  raise  the  presumption  that  a 
person  injured  or  killed  was  in  the  exercise  of  ordinary 
care.    Chase  v,  Chicago,  B.  d  Q.  R.  Co , 81 

7.  Where  plaintiff  pleads  specific  acts  as  negligence,  and  there 
is  no  general  allegation  of  negligence,  an  instruction  that 
evidence  of  other  acts  of  negligence  may  properly  be  ex- 
cluded held  not  erroneous.    Bowers  v,  Chicago,  B.  d  Q.  R. 

Co 229 

8.  A  custom  o^  leaving  trenches  uncovered  within  inclosed 
premises  held  not  a  defense  to  an  allegation  of  negligence, 
if  the  conditions  were  such  as  to  cause  a  reasonably  pru- 
dent man  to  believe  that  human  life  or  safety  were  en- 
dangered thereby.    All>recht  v.  Morris 442 

9.  Evidence  held  to  support  finding  that  decedent's  injuries 
were  caused  in  the  manner  alleged  in  the  petition.  AI- 
hrecht  V,  Morris   •••••  *** 

10.  An  instruction  that  "by  contributory  negligence  is  meant 
negligence  on  the  part  of  plaintiff,"  held  not  prejudicial  in 
view  of  other  instructions.    Alhrecht  v.  Morris 442 

11.  An  instruction  that.  If  the  injuriea  to  deceased  were  caused 
by  the  negligence  of  defendants,  and  such  injuries  caused 
**or  contributed'*  to  the  death  of  deceased,  the  Jury  should 


882  INDEX. 

Offlc«ni.    See  MxnnoiPix  GonPOBATioirs,  17. 

1.  An  office  created  by  the  legislature  may  be  abolislied*  tlie 
term  sbortened,  or  changes  may  be  made  in  duties  to  be 
performed,  without  Tiolating  any  constitutional  provisicm. 
Btate  V.  Ure  tl 

2.  Sec.  10^  ch.  71»  Comp.  St  1911,  expressly  provides  for  the 
removal  of  inferior  police  officers.    State  v,  Donahue 311 

3.  Prosecutions  under  sec  la,  ch.  71,  Comp.  St.  1911,  are  highly 
penal  in  their  nature,  and  the  evidence  must  be  clear  and 
satisfactory.    State  v.  Donahue  •• til 

4.  When  it  is  the  duty  of  the  attorney  general  to  appear  In  a 
legal  proceeding,  he  may  authorize  another  to  appear  fior 
him,  and  pleadings  executed  in  his  name  by  responsible 
attorneys  will  not  be  disregarded  upon  the  ground  that  he 
must  appear  in  person.    In  re  Bstate  of  Oreighton tt4 

Parent  and  Ohild. 

1.  Where,  on  the  death  of  the  mother,  the  father  commits  a 
child  to  the  custody  of  a  competent  woman,  under  a  contract 
awarding  to  her  its  permanent  custc^y,  in  habeas  corpus 
to  regain  the  child,  the  controlling  omsideration  is  the 
child's  best  interests.    In  re  Burdieh 999 

2.  Where  minor  children  live  with  their  mother  and  step- 
father upon  land  belonging  to  the  mother  and  children 
jointly,  a  judgment,  refusing  compensation  to  the  parents 
for  support,  and  denying  rents  and  profits  to  the  children, 
held  proper.    Bell  v.  Dingtoell 699 

Parties.    See  (Sourts,  8. 

Though  the  executor  or  administrator.  In  actions  affecting  de- 
cedent's personal  property,  is  the  proper  party  to  proeecute 
or  defend,  an  heir  or  legatee  may  appear  to  protect  his  own 
rights,  where  there  is  collusion  between  adverse  parties  and 
the  legal  representative.    Rine  v.  Rine S48 

Partition. 

An  allegation  in  a  petition  for  partition  that  the  land  can  be 
divided  without  a  sale  and  a  denial  thereof  in  the  answer 
held  not  to  make  the  proceedings  adversary,  within  the  rule 
that  the  court  may  allow  plaintiff's  attorney  a  reasonable 
fee  out  of  the  common  fund  where  the  proceedings  are  ami* 
cable.    Smith  v.  Palmer  796 

Peddlers. 

An  employee  selling  ranges  from  a  wagon  held  within  the  ex- 
ception in  sec.  62,  art.  I,  ch.  77,  Comp.  St  1911,  and  not 
liable  to  be  taxed  as  a  peddler.    Stratton  v.  State 780 

Physicians  and  Surgeons. 

1.  In  an  action  for  malpractice,  a  physician  or  sargeoQ  is 


884  INDEX. 

Pl«adiBg^-Concliid0tf. 

t.  Petition  in  action  against  a  road  overseer  for  grading  a 
road  and  remoying  a  colyert  held  not  to  state  an  action- 
able wrong.    Wilson  v.  Spencer 1€9 

4.  A  general  demurrer  admits  tlie  tmth  of  all  material  facts 
well  pleaded,  but  does  not  admit  conclusions  of  law.  Bresee 
V.  Preston   ; 174 

6.  Where  it  is  claimed  that  an  act  is  unccmstitutional  becanse' 
not  regularly  passed,  the  defect  in  the  proceedings  must  be 
specifically  pleaded.    Bresee  v.  Preston 174 

6.  Coverture  is  an  aiDrmatiye  defense,  and  must  be  pleaded 
and  proved,  or  it  is  waived.    In  re  Estate  of  Qamhle 199 

• 

7.  Where  an  information  in  quo  VMrranto  is  Indefinite,  the 
remedy  is  by  motion,  and  not  general  demurrer.  BUUe  «. 
Donahue    ••..•• Sll 

8.  Waiver  is  an  affirmative  defense,  which  must  be  pleaded. 
Bicett  V,  Antelope  County  Farmers  Mutual  Ins.  Co 561 

9.  In  replevin,  where  admissions  in  the  reply  were  inconsist- 
ent with  the  petition,  motion  of  defendant  for  Judgment  on 
the  pleadings  held  properly  sustained.    Keenan  v.  Bic 682 

Pledges. 

In  the  absence  of  fraud  or  a  special  bailment,  a  pledge  Is 
waived  by  surrender  of  the  pledged  property.  First  Nat. 
Bank  v.  Bradshaw   210 

Powers.     See  Deeds,  3.    Bxbodtoss  and  ADMUfiSTBAiOBs,  6. 

Principal  and  Agent.    See  Deeds,  1,  2. 

1.  Where  the  receiver  of  an  insolvent  trust  c(»npany  continues* 
under  order  of  court,  to  collect  for  a  bank  rents  of  a  lot 
mortgaged  to  it,  as  the  trust  company  had  done,  the  bank 
is  not  necessarily  liable  to  the  tenant  for  negligence  oi  the 
receiver's  employee  in  repairing  the  lot  Corloa  v.  OUjf 
Savings    Bank    790 

2.  Evidence  held  to  establish  a  general  agency  on  the  part  of 
defendant's  agent  for  the  sale  of  horses.  Justifying  plaintiff 

in  dealing  with  him  as  such.    Cooper  v.  Coad 840 

3.  In  an  action  by  a  subagent  tot  commissions,  evidence  held 
to  show  that  the  services  rendered  were  within  the  scope  of 
the  business  in  which  defendant's  agent  was  engaged*  so 

as  to  authorize  his  employment  of  plaintiiE.  Cooper  v.  Coad,  840 

Process.     See  Insubancei,  6.    Judomsnt,  6,  6. 

Notice  to  nonresidents  of  foreclosure  of  tax  lien,  Insoled  In  a 
weekly  newspaper  September  14,  21,  28,  and  October  % 
1899,  held  published  "four  consecutive  weeks,"  within  see. 
79  of  the  code.    Burr  v.  Finch 417 
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Qnlcttng  Title. 

1,  Pleadinsa  In  Hult  to  aulet  tax  title  held 

for  defendant    Pattenon  v.  Reiter  ...... 

t.  In  a  BUlt  to  aulet  title  and  (or  oth^r  rell 

to  instaln  decree  for  plaintiff.    Tiger  v.  B 

3.  In  a  sntt  to  establlsli  an  Interest  In  certal 
of  dlssmlsaal  held  proper  In  view  vf  the 
hard  V.  Bamhard 

4.  Salt  to  quiet  title,  based  on  Inchoate  rlgl 
not  be  maintained.    Bretee  v.  Ormaiy. . . 

h:  Where  lands  of  a  realdeat  are  sold  under 
on  service  by  publication,  no  appearance 
action  to  quiet  Ms  title  ma^  be  brought 
from  tile  recording  of  the  sherifTs  deed  or 
thereunder.    HiU  v.  Okanberlain  

6.  In  an  action  to  quiet  title  as  a^nat  a 
void  decree,  an  offer  to  pay  such  sum  a 
And  due  on  any  lien  for  taxes  paid  la  a  sm 
equity.     Sill  v.  Ohamberlatn  

7.  Evidence  In  suit  to  quiet  title  Reld  to  s 
plaintiff.     Hill  «.  Chamberlain  

Quo  Warranto.    Sea  Pleaddts,  7. 

The  proper  procedure  for  the  removal  of  pal 
■ec  la,  ch.  71,  Comp.  St  1911,  Is  bj  quo  i 
supreme  court  has  original  Jurisdiction  t 
t,  art  TI  of  the  conatltutlon.    State  v.  De 

BallToada.    8eq  Mu)tbb  ans  SsBVAnr,  3,  4,  18. 
1.  Evidence  In  actltm  for  damages  bj  Ore  hi 
Judgment  for  plaintiff.    Roddj/  v.  Missouri 

5.  The  duty  ol  railroad  companies  to  care  fo 
Ings  la  a  continuing  one.  Fhtenix  Mutua 
Oily  of  Lincoln  

5.  Railroad  companies  mar  be  required,  «l 
construct  viaducts  over  their  tracks,  ai 
damages  to  any  person  whose  property  li 
construction.  Plumix  Mutual  Life  Im. 
Lincoln    

4.  One  entering  freight  yards  of  a  railroad  cc 
buflinesB  held  a  bare  licensee.  Ehvlts  v. 
B.    Oo 

6.  In  an  action  for  killing  a  steer,  evidence 
a  refusal  to  direct  a  verdict  for  defeat 
CMeofra  d  N.W.  B.  Oo 
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Bape. 

1.  On  a  prosecution  for  rape,  the  unsupported  teBtimony  of 
prosecutrix  that  defendant  repeated  the  ofTense  after  the 
occasion  of  the  principal  offense  is  not  corroboratiYe  of  her 
testimony  as  to  the  c^ense  charged.    BoHng  v.  State 599 

2.  On  a  prosecution  for  rape,  a  letter  written  by  a  sister  to 
defendant  after  the  offense  held  admissible  on  the  question 
of  her  credibility,  and  its  exclusion  prejudicial  error.  Sol- 
ing V.  State  S99 

3.  The  uncorroborated  evidence  of  prosecutrix  held  insufficient 

to  sustain  conviction.    BoUng  v.  State 599 

Becelvers.    See  Cobforations,  10,  12.    Principal  ahd  AflCRT*  1. 

Beferenoe. 

1.  The  findings  oi  a  referee  may  be  challenged  by  objectioiis 
without  motion  for  a  new  trial.    State  v,  Doiuihue SIX 

2.  Sec.  316  of  the  code,  requiring  a  motion  for  a  new  trial  to 
be  filed  within  three  days  after  the  "verdict  or  decisiim," 
lield  not  to  apply  to  report  of  referee.    State  v,  Donahite. .  •  tU 

Belease. 

Release  of  railroad  company  by  injured  employee  In  oo&- 
sideration  of  payment  of  wages  and  a  gratuity,  where  the 
company  was  not  liable,  is  no  defense  to  the  party  cansinff 
such  Injury.    Scherzer  v.  Lincoln  Traction  Co ••..  407 

Beplevin.    See  Pijiadino,  9. 

Bobbery. 

Evidence  held  to  sustain  a  conviction.    WilUami  v.  State 606 

Sales.    See  Contracts,  3.      E\na)RNCE,  7. 

1.  Evidence  in  action  for  goods  sold  held  to  sustain  judgment 

for  plaintiff.    Tilton-Phelps  Furniture  Co,  v.  Wiant 187 

2.  In  an  action  to  recover  money  paid  on  purchase  price  of  a 
saloon,  evidence  held  to  sustain  a  finding  that  there  was 

a  delivery  of  the  property.    Aeldg  v.  Binswanger 207 

3.  Evidence  in  an  action  for  the  price  of  signs  held  insufficient 

to  sustain  verdict  for  defendant    Meek  Co,  v.  Rohlff 298 

Schools  and  School  Districts.    See  Statxttiss,  16. 

1.  A  proposition  of  a  school  district  to  issue  bonds  must  be 
submitted  separate  from  any  other  not  germane  thereto, 
but  it  is  not  necessary  to  submit  it  at  an  election  at  wUch 
no  other  proposition  is  submitted.    State  v.  Barton 

2.  An  election  upon  a  proposition  to  vote  bonds  for  a  school 
building  will  not  be  invalid  because  at  the  same  election 
the  voters  are  asked  to  choose  between  two  locations  for  the 
proposed  building.    State  v.  Barton,... •••••••• 


« 


md  School  SlBtrtctB — Oonclude* 
hen  a  sdiool  district  Includes  t 
election  to  Tot«  bonda  Is  not 
voting  places  outside  the  clt; 
led  to  vote  at  the  nearest  votl 
does  not  appear  that  any  electo 

f.    State  V.  Barton  

le  publication  of  notice  of  acho* 
Dda  muat  be  for  SO  days  prior  t 
ireekiT  paper  la  aufflclent    Btat 

I  sec.  e,  ch.  2S,  Comp.  SL  1911, 

report  and  pay  over  mileage  fei 

d  Willow  County  v.  Feterton.. 

Performance, 

liere  a  purchaser,  at  time  of  pu 

title,  or  deficiency  In  subject  i 

'  specific  performance,  recover 

tjeJtarmt    

Idence  held  to  Buetain  decree 
sale  of  land.  Bhull  v.  Ooerl  . . 
Idence  held  insufflclent  to  eatat 

J>erta  v,  Oox  

See  Corporation  a,  3.  Pi^eadif 
e  leglalature  has  power  wltbln 
Ine  terms  used  In  enactmenta. 

itutes  against  combinations  ai 
istdered  together,  and  definition 
istrulng  later  acts.  State  v.  Ai 
mblnation  to  prevent  competltlo: 
jject  for  legislation  under  th» 
Ab  and  commerce  agafnat  unb 
poUea,"     Laws  1905,  ch.  162.     ( 

e  purpose  of  aec.  i,  ch.  162,  lav 
tements  and  undertalclngs  to  b< 
omey  general,  being  to  aid  blm 
I  subject  matter  of  the  section 
I  title  of  the  act.  State  v.  Am 
leglBlatlve  act  la  not  violative  i 
latltutlon,  because  more  appropi 
!;tat  have  been  adopted.  If  the  g 
expressed  and  the  matter  In  th 
na  thereto.    State  v.  Ure  ..... 
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BtatatM — Oaniinued, 

6.  The  adoption  of  proTlsloiiB  of  prior  acts  in  a  legislative  act 
by  reference  does  not  render  the  new  act  amendatory  of 
the  acts  referred  to.  If  it  la  a  complete  act  in  itself.   Btaie 

V. "  Ure 31 

7.  Where  an  unconstitutional  portion  of  a  statute  was  not  an 
inducement  to  its  passage  and  may  be  eliminated  without 
interfering  with  the  general  purpose  of  the  act,  and  the  re- 
mainder is  valid  and  capable  of  being  enforced,  the  act  will 

be  upheld.    State  v,  Vre  81 

8.  A  statute  of  doubtful  meaning  should  be  construed  so  as  to 
carry  out  the  intent  of  the  legislature,  notwithstanding  a 
seeming  conflict  In  the  language;  such  meaning  to  be  as- 
certained from  consideration  of  the  entire  act.    State  v.  Ure^    SI 

9.  A  law  operating  alike  upon  all  persons  and  localities  in  the 
same  class  is  not  open  to  the  objection  that  it  is  local  or 
special  legislation.    State  v,  Vre 81 

10.  Though  under  ch.  24,  laws  1911,  adoption  of  the  commlssicm 
plan  of  city  government  is  optional  with  cities  within  a 
certain  class,  the  act  is  not  unconstitutional  as  local  or 
special  legislation.    State  v,  Ure ; 81 

11.  The  provisions  of  ch.  24,  laws  1911,  the  commission  plan 
of  city  government  act,  that  only  names  of  candidates 
nominated  at  a  primary  election  shall  be  placed  on  the 
ofllcial  ballot,  held  not  violative  of  the  constitutional  guar- 
anty of  freedom  of  elections.    State  v,  Ure 81 

12.  The  constitutional  provision  respecting  amendment  and  re- 
peal of  statutes  has  no  application  to  an  act  complete  in 

itself.    State  v,  Ure 81 

Stewart  v.  Barton   96 

13.  Reference  in  an  act  by  implication  to  a  prior  act  does  not 
render  the  new  act  amendatory  of  the  prior  act,  if  the 
later  act  is  complete  in  itself.    Stewart  v.  Barton 96 

14.  Provision  in  ch.  205,  laws  1911,  that  a  building  therein  pro- 
vided for  shall  be  known  as  the  "laboratory  building"  held 
within  the  title,  and  not  violative  of  sec  11,  art  III  of  the 
constitution.     Stewart  v.  Barton  •    96 

15.  Courts  will  not  inquire  into  the  motives  for  the  enactment 

of  laws,  nor  the  wisdom  of  laws.    Stetoart  v.  Barton 96 

16.  Sec  24,  subd.  XIV,  ch.  79,  Comp.  St.  1911,  relating  to  ths 
issuance  of  school  district  bonds,  held  germane  to  the  act 
amended,  and  constitutionaL    State  v.  Barton,... 857 

17.  The  rule  that,  where  the  title  of  an  act  is  to  amend  a  par- 
ticular section  of  a  statute,  the  amendment  must  be  germane 


INDGX. 

tatut«« — CottCluded. 

to  tbe  subject  matter  of  th«  section,  will  be  ftpplled 
tbere  Is  notblng  to  i)}dlcate  tbe  subjecl  of  the  pr 
leelalatlon  except  the  language  of  the  aectlon  named. 


U.  The  purpose  of  sec.  11,  art.  Ill  of  the  coostltutlon, 
prevent  surreptitious  legislation;  and,  when  the  title 
act  Is  to  amend  a  section  of  the  statutes,  It  Is  sufflci 
the  amendment  Is  germane  to  the  section  named.  8i 
Barton    

19.  An  act  amendatorr  of  a  apeclfled  section  of  a  compk 
makes  the  section  so  amended  a  part  of  the  orlglm 
and  It  will  be  construed,  if  possible,  so  as  to  give  It  a 
tng  consistent  with  the  whole  act    Stale  t>.  Coupe... 

SO.  Two  sections  of  an  act  wlU  not  be  considered  so  Ino 
ent  as  to  bo  nugatory.  If  by  any  possible  constructloi 
can  be  harmonized.    Btate  v.  Coups 

traot  BallWBTB.    See  Blhttbioitt. 

axatton.  3ee  Municipai.  CoitFORATtons,  10-16.  Qunrmo  I 
8. 

1.  Former  decision  of  supreme  court  holding  invalid  a  V. 
notice  of  tax  sale  held  to  have  establlabed  a  rule  of 
arty,     Patterion  v.  Reiter  , 

S.  Forecloaure  of  tax  lien  by  a  counly  without  antei 
admlntstratlvQ  sale  AeJd  not  void  for  want  of  jurlsdl 
Bttrr  V.  fHncA   

8.  In  an  action  to  set  aside  a  sheriff's  deed  on  a  void  ■ 
foreclosing  a  tax  lien,  an  allegation  that  plaintiff  I 
owner  of  the  land  Is  a  sufBclent  plea  of  ownership 
slst  a  general  demurrer.    Bill  v.  Chtmberlain 

t.  The  dower  interest  of  the  widow  in  the  estate  o 
husband,  whether  taken  under  his  will  or  by  operatl 
law.  Is  not  subject  to  Inheritance  lax.  In  re  E»ta 
San/ord    

«da  Karks. 
A  corporation  which  had  established  an  extensive  trade 
particular  coal  by  selling  it  by  the  tiade  name  of  "I 
Canon  Coal,"  fteld  entitled  to  Injunction  to  preven 
use  of  that  name  by  a  former  manager.  ContoU 
Fuel  Oo.  V.  Brooki  

laL  See  Amu.  and  Brbor.  Cbihikai,  Law.  Death,  S,  S 
nnuHC^  4.    IIABTEB  AlfD  Sbbvaut,  b.     NMUOtHOl;  1 
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Trial — Concluded. 

10,  11,  14.    New  Tbim^    Phtstoians  and  Subosokb,  %  9. 
Plkabucg,  9.    Railroads,  6.    Vbudob  and  Pubchabib,  3.  4. 

1.  Wheire  eyidenoe  is  insufficient  to  sustain  verdict  tor  plaintiff, 
held  error  to  overrule  motion  to  direct  verdict  tor  defend- 
ant   Ward  V.  JBtna  Life  Im.  Oo 52 

t.  Questions  of  fact  on  conflicting  evidence  are  for  tlie  jury. 
Lukehart  v.  Btate 219 

3.  A  party,  to  predicate  error  on  failure  to  instruct  on  his 
theory  of  the  case,  must  tender  an  instruction  on  such 
theory.    Dotoen  v,  Chicago,  B.  d  Q.  R.  Co 229 

4.  It  is  not  error  to  charge  as  to  the  legal  eltect  of  uncon- 
tradicted evidence  or  admitted  facts.    Whelan  v.  Union  F. 

R.  Co. 23S 

5.  Error  cannot  be  predicated  on  a  part  of  a  paragraph  of  an 
Instruction  which  as  a  whole  correctly  states  the  law. 
Whelan  v.  Union  P.  R,  Co 238 

6.  Where  the  evidence  offered  by  a  party  is  insufficient  in  law 
to  make  out  his  case,  it  is  the  duty  of  the  court  to  so 
Instruct  the  Jury.    Meek  Co.  v.  Rohlff  298 

7.  It  is  error  to  submit  a  case  to  the  jury,  where  defendant 
Is  entitled  to  a  peremptory  instruction  on  the  undisputed 
fftcts.    Broum  v.  Swift  d  Co 532 

8.  Where  it  clearly  appears  from  the  pleadings  and  evidence 
that  plaintiff  is  n<9t  entitle  to  any  recovery,  the  court 
should  direct  a  verdict  for  defendant  Bioeti  v.  Antelope 
County  Farmerg  Mutual  Im.  Co 561 

9.  A  verdict  against  one  of  two  defendants  sued  Jointly  tor 
conversion  will  not  be  set  aside  because  admissions  of  the 
one  found  not  liable  were  received  in  evidence;  no  request 
for  a  proper  instruction  having  been  made.  Fullerton  v, 
Fullerton    649 

10.  Where  there  is  sufficient  evidence  to  go  to  the  Jury  as  to  the 
liability  of  two  defendants  sued  jointly,  a  request  to  In- 
struct generally  that  admissions  of  one  must  not  be  con- 
sidered against  the  other  is  properly  refused.    Fullerton 

V,   Fullerton    649 

11.  In  an  action  for  rent,  motion  by  plaintiff  for  a  directed  ver- 
dict held  properly  sustained.    Prucha  v.  Coufal 724 

Trover. 

Where  two  joint  owners  of  different  articles  agree  upon  a 
division  of  one  of  the  articles,  and  one  of  the  parties  after- 
wards converts  the  share  of  the  other,  he  will  be  liable  in 
an  action  for  conversion,  though  the  other  articles  have 
not  been  partitioned.  Fullerton  v,  FuUerton 649 
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A  resuttlns  trust  will  not  be  declared  upon  doubttal  gnunda; 
and  one  claiming  tbe  existence  ot  the  tnut  must  establlsb 
th«  facta  upon  wblch  It  la  baaed  by  clear  and  BatMacttxT 
OTidence.    Dmke  v.  MoDonaU 77B 

Vandor  and  Pnrohaaer. 

1.  MtBrepresentatlona  as  to  the  quantity  of  land  sold  held 
material,  and  proper  to  be  considered  In  determining  dam- 
ages recoverable.     Kuhlman  v.  Bhaw 46f 

3,  Purchaser  held  entitled  to  recover  the  value  of  the  differ- 
ence In  the  number  of  acres  of  laud  sold  and  the  number 
bargained  to  be  sold.    KuMman  v.  Bhaw 4S9 

1.  InatmctlMi  as  to  agency  of  husband  In  sale  Of  wife's  land 
keld  proper,     KvMman  v.   Show    469 

i.  Refusal  of  InGtmctlon  aa  to  mlBrepresentatlons  In  the 
quantity  of  land  sold  held  not  prejudicial  In  view  of  In- 
■tructlon  given.     JTuAIman  v.  8hau> 489 

i.  A  purchaser  of  land  may  rely  on  representations  of  materia! 
tacts,  the  truth  or  falsity  of  which  would  require  Investi- 
gation, and.  It  deceived,  may  rescind  the  contract  Lalta 
V,  Button  Land  Co S89 

<.  Evidence  fteld  to  aupport  a  decree  of  reeclsslon  ot  contnkct 
to  purchase  land.    Lalta  v.  Button  Land  Co 689 

7.  A  purchaser  of  land,  to  justify  a  rescission  for  mlsrepre- 
'  sentatlon,  must  show  that  It  was  material  and  misled  blm 

to  his  damage.    Really  Investment  Co.  v.  Bhafer 798 

8.  As  a  rule,  a  mere  eiroueouB  statement  ot  value  of  land  la 
not  actionable.     Realty  Investment  Co.  v.  Bhafer 798 

9.  Where  defendant.  In  an  action  on  a  note  given  In  part  pay- 
ment of  the  price  of  land,  pleads  false  representations  as 
to  the  character  of  the  land,  he  must  show  that  he  was 
entitled  to  rely  thereon.    Bealty  Invcxlment  Co.  v.  Bhafer. .  798 

Tenue. 

An  action  for  flooding  land  upon  which  Is  a  brlcfe-blln,  by 
Improper  cooBtructlon  of  a  railroad  track.  Is  an  action  for 
injury  to  real  estate  and  local,  under  sec.  Gl  ot  the  code, 
before  the  1911  amendment  Dhooghe  v.  Chicago,  R.  I.  d 
P.  R.  Co.    «18 

Waters. 

1.  In  an  action  tor  damages  to  land  from  overflow  occasioned 
by  the  construction  of  a  railroad,  admission  of  evidence  ot 
the  reaaonahle  value  ol  the  land  immediately  before  and 
after  the  overflow  Is  reversible  error.  Harrit  v.  Lincoln 
AX.W.B.OO.  7B 
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Waters — Concluded, 

2.  In  an  action  for  damagea  to  land  and  crops  by  flood-vatera 
of  a  Btream,  subject  to  overflow  from  natural  causes,  and 
alleged  to  have  been  caused  by  Improper  construction  of  a 
railroad,  the  burden  is  on  plaintiff  to  show  that  the  con- 
struction caused  the  overflow,  and  the  amount  of  dam- 
ages.   EarrU  v,  Lincoln  dc  N,  W.  JR.  Co 755 

3.  In  an  ac^tion  for  damages  to  land  by  flooding,  evidence 
held  insufilcient  to  sustain  verdict  for  plaintiff.  Harris  v. 
Lincoln  d  N,  W.  R.  Co 766 

Wills. 

1.  Petition  for  construction  of  a  will  and  for  an  injunction 
held  demurrable.     Pitts  v,  Burdick  123 

2.  Whether  interest  Is  to  be  allowed  on  a  speciflc  legacy  of 
money  depends  upon  the  testator's  intention;  and,  if  that 
cannot  be  determined,  it  will  be  presumed  that  the  testator 
intended  it  to  bear  interest  after  a  year  from  the  appoint- 
ment of  the  executor.    Lewis  v,  Barkley ' 127 

8.  Where  a  will  gives  a  specific  legacy  of  money  to  each  of 
three  persons,  and  provides  that  two  of  the  legacies  shall 
not  bear  interest,  the  presumption  is  that  testator  in- 
tended that  the  third  legacy  bear  interest.  Lewis  v.  Bark- 
ley    ^ 127 

4.  Under  sec.  282,  ch.  28,  Comp.  St  1911,  unless  otherwise 
Indicated  by  the  will,  the  presumption  is  that  testator  in- 
tended a  legacy  to  be  paid,  within  a  year  after  appointment 
of  the  executor,  and  to  bear  interest  thereafter.  Lewis  v. 
Barkley    127 

5.  Where  a  will  was  contested  on  the  ground  of  undue  in- 
fluence, an  instruction  "that  the  fact  that  the  proponent 
and  the  decadent  were  married  is  not  of  itself  undue  in- 
fluence," held  improper  under  the  evidence.    In  re  Estate 

of   Paisley    139 

6.  Evidence  held  insufficient  to  sustain  judgment  admitting  to 
probate  a  will  contested  on  the  ground  of  undue  influence. 

In  re  Estate  of  Paisley  139 

7.  The  right  of  a  widow  to  elect  under  sees.  4907,  4908,  Ann. 
St.  1911,  is  a  personal  one,  and  does  not  pass  to  her  heirs 

or  personal  representatives.    Fergus  v.  Schiahle 180 

8.  Where  a  widow  elected  to  take  under  the  law,  under  a  mis- 
take as  to  her  rights,  her  administrator  had  no  power  to 
elect  for  her,  and  the  court  could  not  ignore  her  election 
made  in  her  lifetime.    Fergus  v,  Schiahle 180 

9.  Will  construed,  and  held  to  authorize  the  executor  to  sell 

f     m^       '      \    . \        ^ 
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